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-JOSKPlf  II.  LUMPKIN',  ) 
KBKNKZKR  STARNKS,  VJuJ^/es. 
HKMiV  L.  IJK.NNLNG,    J 


No.  1. — Jof^iAii  Tkddeu,  plaintiff  in  error,  vs.  Benjamin  E. 
Stiles,  defendant. 

[L]  When  the  coroplainnnt  nmends  lii?  l»ill  nfUT  nnswcr,  if  h  further  answer 
to  the  amcuded  liill  is  nut  waived,  the  defendant  tnu8t  answer  the  bill  as 
anicnded.  (ir  the  compliiiiKuit  will  be  eiititlcil  to  un  order  taking  tho  wholo 
bill,  as  amcndeiL  eoufc-.-ed. 

[2.]  If  the  iomj»l!\inaiit  juiu nd  his  bill  after  nusiwir,  au.l  dots  not  waive  a 
further  :in.-wer.  tli*'  i.-Hue  is  not  complete,  imle:?s  the  anieadu4ent  he.  answered 
or  tin-  bill  taken  a.s  coiifej<e«l. 

[3.]  If  the  <oniphiinjint  jinn'nd  hi?  hill  ami  w:ii\e  further  answer,  it  is  Ftill 
th»*  rij^ht  of  the  di-IVnilnnttn  put  in  an  iin>\vcr  ;  but  failing  to  d»»  so  within 
the  lime  prt scribed,  liis  former  uns\\»;r  niji^>  Mund  ua  an  answer  to  the 
amended  bill  j  but  this  rule  does  not  apply  where  a  further  nn.^wer  to  the 
amendment  is  reipiired. 

[4.]  Or«li!i:\rily,  when-  the  answer  and  rejilieation  are  fdcd  the  second  term, 
the  ean.<e  should  be  set  down  for  trial  at  the  next,  being  thcMirri  term  after 
the  tiling  of  the  bill. 

[5.]  The  replication  should  be  tiled  and  the  cause  set  down  for  trial,  before 
the  proof>:  are  taken.  The  replication  may  be  tiled,  lunvever,  nunc  pro  Ium^ 
after  the  proof>  are  taken.  T'ntil  the  replication  i.s  filed,  the  «!efendu,nt  hag 
ariirht  to  stand  on  Ids  answer  as  true,  having  no  notice  that  it  will  be  con- 
troverted. 
xvi-1 
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[('.]  Wl'.c ::•'.«     i*'i"  r".^,Li"  <»1  u  l«arty  jirc  \\ilhlii.-kl  or  vi»»i;»t'  •!,  thi;    pre.-ump- 
t'.c'i  ('♦" '   '.      '.  I'lMt  Isc  I«;;.«  lu'ili  iiijiiri.d. 


ill  I^jiiity,  ill  T>ib1)  Superior  Couri.  DcciiltHl  l»y  Judge 
Po^VKU-,  Xr»voiiiber  Term,  18r>3. 

Jii  tlii.^  ('.'d>i\  tt:(-  (rri;::inal  Mil  liavjiig  been  answered,  and  af- 
terward.^, i\n  lU'jeiultd  bill  filed  but  not  answered,  the  cause  was 
proco.  dill;:  1  cinr'.*  llie  Jury,  when  defendant  moved  to  aiTCSt  its 
fartlur  jn-.f-ress,  on  the  p-ound  that  tlic  case  was  not  ripe  for 
trial :  tli.'  :ri i!cn«le<l  bill  not  being  answered  an<l  complainant 
having  n«i  imIcou  an;-  order  to  have  the  same  taken  pro  eon- 

Conii>l;!iiK;iit  th(  u  moved  an  order  to  take  the  whole  bill  j')r« 
covfciif<'\  f'^\  thi.'  ground  that  defendant  had  not  answered  the 
amendnieiji.  The  C.V»urt  refused  this  motion,  but  informed 
complainanl's  Coun/el  that  they  might  take  their  order  as  to 
the  amended  bill  alone. 

Tills  compbinant's<  Counsel  declmed  to  do,  but  moved  the  fol- 
lowing order,  v.hlch  was  granted  by  the  Court,  defendant  ob- 
jecting :  '•  tlirit  said  cause  bo  set  down  for  trial  at  the  prescntr 
term  r>r  .^;.i.l  Court,  on  said  original  bill  and  amendment,  and 
the  ori;.mi:']  :ni-wor  cl"  defendant,  rejdication  thereto  and  proofs 
in  the  caii-e". 

The  case  llicn  provccded  and  the  Jury  returned  a  decree  for 
coniplainaiii. 

Compl.u.uiiii  iLcii  iu-»vcMl  th(^  Court  that  said  decree  be  set 
jtsivic  antl  :»  ji.-vr  ivii'l  ;:'.\ai'd(.'d,  bocuuse  the  (.i^e  had  been  sub- 
mitted to  t'lH'  Jury,an<l  ihe  decree  rendered  before  the  amended 
bill  was  aij-v.cred  bv  'Ic fondant,  or  any  interlocutory  judgment 
takrn  then  -v. . 

Ou  a*--U!iif'it.  tin'  ('.urt  granted  an  order  netting  aside  the 
dcer<o  and  av v.rdin^r  v  new  trijil  on  the  ground  stated :  and 
thl:-  «Uei<iMii  i.-»  aiU'^rcd  as  error. 

WiiiHM:.  »^T!  i.i-  A.  iliij.;  R.  P.  Hall,  for  plaintiff  in  error. 

Poi:,  Jsisijiir  cSl  P'»r.,  for  defendant. 
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he  Court. — ^Lumpkin,  J.  delivering  the  i>{';iiion. 

jucstionB  made  in  this  record,  arc  iiiiun  p.iiuts  i.if  Ec;uity 
e,  and  arc  somewhat  technical  in  their  cliaracter. 
original  bill  in  this  case,  was  filed  in  l^^S  by  Tedder 
x>  recover  the  property  that  belon^^eii  ;«•  !:l.s  vife,  from 
jrdian,  Mr.  Stiles.  It  was  answered  'm  IM'J.  hili>51, 
Mkl  in  the  cause  was  entered  by  consent.  At  the  Jlay 
L852y  of  the  Superior  Court,  upon  the  application  of  the 
inant,  leave  was  gnmted  to  amend  his  bill,  l»y  adding 
'as  a  party  complainant,  a.s  the  ailministralor  of  his  de- 
wife  ;  and  also,  instead  of  seekhig  to  recover  the  seven 
I  which  the  defendant  had  taken  for  the  money  Ixrbmg- 
118  ward,  as  well  as  the  un(»xpended  tsurplus  of  the  fund, 
pel  Mr.  Ptiles  to  account  for  the  price  of  the  land,  with 
t  thereon,  compounded  every  «x  yea:>.  This  amend- 
ras  to  be  served  three  months  before  the  next  term  of  the 

to-wit:  November,  18r>2.  At  that  t(nn,  a  demurrer 
kl  to  the  bill,  on  account  of  the  mij?join<l*T  of  the  parties; 
er,  because  of  the  substitution  of  a  new  party,  who  must 
r  on  altogether  a  different  right  from  that  set  nj)  in  the 
1  bill. 

demm-rer  was  over-ruled,  and  the  defendant  ordered  to 
'  the  amcndicd  hill  within  four  months.  Xo  ant^wer  was 
at  in  to  the  amaidcd  hllL  At  May  Term,  185'5,  the  dc- 
it  continued  the  cause,  as  appears  from  iin  entry  on  the 

Docket ;  but  it  is  not  t*tated  upon  what  ^rround  the  ^^on- 
ce  was  allowed.  At  the  November  Teim,  1853,  the 
kinant  moved  to  take  the  wliolc  hill  as  confessed.  This 
inrt  refused  to  grant,  but  offered  to  permit  him  to  take 
lendment  as  confessed,  which  offer  was  declined  by  the 
unant*s  solicitor.  lie  then  moved  that  the  cause  be  set 
for  trial  at  that  term  of  the  Court,  on  the  original  bill 
ncndment,  the  answer  of  the  defendant  to  the  original 
le  replication  thereto  and  the  proofd  in  the  cause.  And 
der  was  granted,  the  defendant,  by  his  Solicitor,  objecting 
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A  verdict  waa  rendered  for  $7,413.12. 

The  defendant's  Solicitor  then  moved  to  set  aside  the  decree 
far  irregnlaritj,  aud  it  was  done  ;  and  this  b  the  dedsion  ex- 
cepted to. 

[1.]  The  first  point  which  I  propose  to  notice,  is  whedier 
the  first  order  moved  by  the  cimplainant's  Solicitor  was  proper, 
namely:  to  take  the  uihoU  bill  as  confessed,  becanae  the  de- 
fendant had  failed  to  answer  the  amended  bill,  and  notwitb- 
gtanding  he  had  fully  answered  the  original  bill  ? 

Had  we  eonsnlted  oor  own  opinion  in  relation  to  this  prae- 
tiee,  oor  judgment  probably  would  have  been,  that  the  interlo- 
eotoiy  decree  of  pro  con/«t<o,  should  have  been  taken  aatotlie 
amendment  only.  The  answer  to  an  amended  bill  most  be  co- 
extensive with  the  bill  as  amended.  If,  then,  the  defendant 
has  fully  answered  the  original  bill,  but  fails  only  to  answer 
Ike  amended  bill,  to  take  the  amendment  as  confessed,  it 
would  seem  to  subserve  every  purpose  and  save  much  cost  and 
trouble  to  the  parties.  But  upon  examination,  we  find  the  prac- 
tice in  England  to  be  well  settled  to  the  contrary. 

Soon  after  the  practice  was  first  adopted,  of  taking  bills  as 
confessed,  without  requiring  proof  thereof,  Lord  King  over- 
ruled Sir  Joseph  Jekyl^  the  Master  of  the  Soils,  in  allowing 
the  wlwlc  bill  to  be  taken  as  confessed,  for  want  of  a  furthtf 
answer.  (2  Peer  Wms.  559.)  But  he,  in  effect,  in  a  fev 
months  afterwards,  over-ruled  his  own  decision,  in  Abergavenny 
vs.  Abergavenny  (2  Eq.  Cas.  Aft.  179.  4  Vin,  Abr.  446,  S» 
O.)  In  the  case  of  Davis  vs.  Davis  (2  Ath  Rep.  23,)  Lord 
Sardtfficke  refused  to  be  bound  by  the  decision  of  Lonl  King 
in  Hawkins  and  Crook,  This  was  in  1730.  In  1772,  in  Ba- 
con vs.  Grifjith  (4  Ves.  619,  note)  Lord  Apsleg,  where  the 
Master  of  the  Rolls  allowed  the  amendments  to  the  bill,  alon^ 
to  be  taken  as  confessed,  his  Lordship  reversed  the  order  upon 
appeal,  holding  that  the  bill,  as  amended,  was  but  one  record^ 
aud  that  the  amen Jri^ents  not  being  answered,  the  bill  was  not 
answered.  A  similar  decision  was  made  by  Lord  Alvanleyj  in 
the  case  of  Jopling  r«.  Stewart,  in  179d.    (4  Ves.  Jr.  619.) 
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d  this  continTies  to  be  the  practice  in  Great  Britain,  down  to 
present  day,  as  appears  from  some  recent  cases. 
Elie  oomplainant,  then,  "was  clearly  entitled  to  the  first  mo- 
i  irhich  he  made,  to  take  the  whole  Sill  as  confessed,  for 
ilof  a  further  aSid  full  answer;  and  the  Gircait  Judge 
dd  have  allowed  him  to  take  that  course,  instead  of  proffer- 
:  to  him  tho  privilege  of  taking  ihc  amendment,  only,  as 
iftased,  which  would  have  been  irregular  and  illegal.  And 
I'llrings  lis  to  the  consideration  of  the  final  order,  which  was 
t  the  cause  be  set  down  for  trial  at  that  term  of  the  Court, 
the  original  bill,  the  amendment,  the  answer  of  tho  defend- 
to  the  original  bill,  tho  replication  thereto  and  the  proofll 
m  in  the  cause. 

%"}  [8.]  This  order  was  wrong  in  this — ^that  although  the 
ifilainaht  had  rcfjiiiro'l  an  answer  to  his  amended  bill,  he 
Meded  to  trial  without  any  answer  over  having  been  made, 
1  without  any  interlocutory  order — taking  it  as  confessei. 
lining  required  an  imswer,  the  rule  is,  that  he  is  not  author^ 
ii  without  the  consent  of  the  defendant,  to  consider  the  an- 
ar  to  the  original  bill,  as  an  answer  to  the  amended  bill, 
leed,  the  order  does  not  so  treat  it.  And  it  is  no  sufficient 
Jy,  to  say,  that  the  Court  refused  to  grant  the  right  order, 
1  that  the  order  which  it  did  allow,  was  the  best  that  could 
obtained.  The  failure  in  the  Court  to  do  what  was  right, 
I  not  justify  Counsel  in  asking,  nor  the  Court  in  granting, 
il  which  is  wrong.  No  issue  was  made  or  could  be  made, 
kil  tho  amended  bill  was  answered  or  taken  as  confcspod,  un- 
s  the  irregularity  had  been  waived  by  the  defendant.  And 
&r  from  giving  his  consent  to  the  proceeding,  he  protested 
linst  it. 

The  issue  then,  was  clearly  incomplete,  inasmuch  as  the 
tended  bill  had  never  been  answered,  neither  wns  th<*rc  an 
lei*  taking  it  as  confesscB.  If  no  answer  at  all  had  been  filed, 
is'  conceded  and  has  been  so  adjudged  by  this  Court, 
^ee  V8,  Field  et  ah  {TiZQa,  R.  24,)  that  a  judgment y^r^^  ron- 
w,  was  indIspeTi<>able ;  otherwise,  the  issue  was  not  formed. 
not  the  principle  tho  same,  when  the  amended  bill  i&  tv^^I  vii« 
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gwtndi  And  jet,  thii  cause  was  set  down  for  trial  on  dit 
m^mal  biD,  the  aclendmen^  the  aoswcTy  which  was  to  l3m 
orljioal  bill  oqIt.  the  replication,  which  could  onlv  have  been 
xo  :he  answer  so  the  ongizuil  bilL  and  the  proofs  which  had  be^ 
theretofore  taken. 

Vi'hat  disposition,  I  ask,  is  made  by  the  pleadings  of  Urn 
ac'^ndment  i  How  is  th*:*  issat  made  np  as  to  ih&; ':  And  jefc 
tLii  draemimenft  was  esscndal  to  the  cosiplalnant's  c^nse.  1% 
was  one  of  substance  -jllI  no:  of  fonn ;  withoo:  it,  he  was  not 
entitled  to  a  decree. 

In  this  Tiew  of  the  pleadings  then,  they  were  essentially  de* 
fectzre. 

Bat  there  is  another  objection  to  this  proceeding.  It  will 
be  noted  that  this  canse  w:is  perenq>torily  6t:t  down  for  trial,  at 
the  sazne  term  at  which  the  replication  was  filed.  According 
to  the  constroction  put  by  this  Court,  upon  the  o3d  section  oC 
die  Judiciary  Act  of  173'J,  in  Hoxey  r«.  C'lr^y  (12  On.  JB. 
•jZ^)  Lt^onard  o».  Stocks  IIL  o44.)  and  JfeDougald  and  oth- 
ens  t*«.  CaTKjfy  {lb.  553,)  the  cause  did  not  stand  for  trial  at 
the  same  term  at  which  the  replication  was  filed. 

[4.]  C>duiarily,  when  the  answer  comes  in  at  the  second 
term  afler  the  bill  ib  returned,  the  replication  is  filed  and  all 
onler  is  taken,  prospectirely,  to  set  the  cause  down  for  trial  at 
the  next  term.  The  proofs  are  then  taken  and  the  cause  is 
tried  at  the  third  term,  as  required  by  the  Statute,  or  the/t>ur£^ 
at  farthr:st,  upon  special  showing.  As  frequently  happen^ 
owing  to  amendments  and  other  reason.^  the  pleadings  in  this 
case,  were  not  made  up  at  the  second  term. 

[5.]  It  is  usual  in  practice,  to  collect  the  proofs  before  the 
replication  i^  filed.  Tlie  theory  of  the  rule  is  different-  It  ifl 
true,  too,  that  parties  may,  by  consent,  proceed  to  trial  at 
once,  when  the  cause  is  set  down;  they  cannot  be  forced  to  do  it. 

But  it  is  argued  that  the  defendant  was  in  laches,  in  not 
having  answered  the  amended  bill.  But  the  punishment  for 
this  wi^  to  have  taken  the  whole  bill  as  confessed.  The  com- 
plainant could  have  compelled  the  Court  to  have  granted  him 
this  order.    The  default  of  defendant  did  not  authorize  the 
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Court  to  force  him  to  trial,  immediately  upon  the  filing  of  the 
lepUcation.  He  irae  entitled  to  a  term,  according  to  Equity 
Afictiee,  and  could  not  be  deprived  of  it  without  his  consent. 

[6.3  Bat  it  is  said,  tibat  notwithstanding  the  decree  was  ir- 
iq^nlarly  obtained,  still,  it  does  not  appear  that  the  defendant 
has  been  injured.  Whenever  the  rights  of  a  party  are  either 
withheld  or  violated,  the  presnmption  of  law  is,  that  damage 
has  been  sustained.  And  Courts  should  be  very  clear  that  such 
is  not  the  case,  before  they  act  upon  the  ground  here  assumed. 
At  any  rate,  we  cannot  undertake  to  say,  with  certainty,  that 
so  detriment  has  ensued  to  the  defendant,  under  the  facts  of 
this  case. 

It  was  his  right  to  have  the  pleadings  perfected,  before  the 
cause  was  set  down  for  trial;  and  then  a  term  allowed  him  af- 
terwards, to  prepare  his  proofs.  And  he  was  deprived,  against 
his  win,  of  both  of  these  rights. 

Judgment  afSrmed. 


Ko.  2. — Samuel  Taylor  and  Sakaic  Tay]/jii,  plaintiffs  in 
error,  r ».  Bexjamin  B.  Smith,  defendant  in  error. 

[I.]  The  reputation  of -vvitncssc?  aiuoii;r  tlidriujj;li*. «•;■.-,  Tor  ti  iilii,  i.~  iiniiciulicd. 
The  testimony  of  witncssc?,  to  the  tflTcct  that  tJicy  :irc  uriinninU-tl  nith  tho 
character  of  tho  impeached  witnesses  for  tnith  in  their  iioijjhliorhood.  and 
that  from  this  acquaintance  thiiii  Ucrivod.  thuy  Mould  ))eli(-ve  those  wltne9- 
C3  on  their  oalh,  iilthougli  as  iWy  ssild,  Ihey  had  nc\cr  heaidthut  character 
spoken  of.  i.n  then  rc'-cive<l.  And  ihv  Courl  iliarj^'c-ji  th«.'  Jury  llial  ihiy  may 
welirhthii  testimony,  in  their  cstiniule  of  tlie  credD'ilit}'  of  the  impeached 
witnesses :  JMdj  that  this  charge  is  not  crroncou.-:. 

[2.]  A  notion  to  amend,  made  after  '•  a  ease  has  ;j»)ne  to  the  Jury."  oiip;ht, 
on  payment  of  costa  by  the  inmant,  to  1k.>  allowed,  unless  the  party  opposing 
the  motioB  *'  will  state  on  oath/'  or  bis  Attorney  at  Law  will  *'  state  in  his 
pUce,"  that  such  party  will  be  "  taken  by  surprise/'  and  will,  be  **  less  pre- 

.   pand.  for  trial  ia  conacquenoc  of  the  amendment  If  allowed. 
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Slander,  in  Twiggs  Superior  Court.  Motion  for  a  new  triaL 
Decided  by  Judge  Hardeman,  September  Term,  1853. 

Benjamin  B.  Smith  brought  his  action  of  skndcr  in  Twiggs 
Superior  Court,  against  Samuel  Taylor  and  wife,  returnable  to 
the  September  Term,  1850,  for  words  spoken  by  the  latter. 

The  declaration  charges  that  the  words  were  spoken  on  the 
first  day  of  May,  1850,  and  were  as  follows :  ^^  that  pluntiff 
kept  Mrs.  Louisa  P.  Lynch  and  gave  her  the  c**p.'* 

The  defendants  filed  the  plea  of  the  general  issue. 

The  cause  was  carried  to  the  appeal  by  consent,  and  contin- 
ued  once  thereafter  by  the  defendants. 

On  the  trial,  the  plaintiflf  proved  the  speaking  of  the  words, 
on  the  evening  of  the  26  th  day  of  December,  1849,  by  two  wit- 
nesses, Mrs.  and  Miss  Melton.  It  also  appeared  in  evidencOi 
from  the  testimony  of  the  Clerk,  that  the  declaration  was  filed 
in  Court  ganie  two  or  three  weeks  before  the  process  bears  date. 

The  defendants  then  read  in  evidence  the  evidence  of  Mrs. 
Vann,  taken  by  interrogatories,  going  to  impeach  the  character 
of  Mrs.  and  Miss  Melton  for  'Uruth  and  veracity."  Plaintiff 
sustained  character  of  witnesses.  Defendants,  at  this  pointy 
moved  to  amend  their  defence,  by  filing  the  plea  of  Statute  of 
Limitations.  The  Court  refused  the  motion.  The  defendants 
then  swore  James  Taylor,  (son  of  defendants)  who  testified  that 
he  was  present  at  his  father's,  when  Mra.  and  Miss  Melton 
were  there  at  supper  on  the  23d  or  24th  of  December,  1849; 
he  never  saw  them  there  on  an  evening  afterwards — ^he  heard 
no  conversation  in  his  presence  about  Mr.  Smith." 

The  cause  was  then  submitted  to  the  Jury,  and  the  Court, 
amon(]r  other  things,  charged  ^'  that  the  fact  that  one  has  lived 
a  long  time  in  the  neighborhood,  and  is  well  acquainted  with 
the  person  whose  good  faith  is  sought  to  be  assailed,  and  has 
never  heard  their  truth  questioned,  is  evidence  which  the  Jvrj 
may  weigh  in  their  estimate  of  credibility." 

The  Jury  found  a  verdict  in  favor  of  plaintiff  for  $2,750. 

Whereupon,  Counsel  for  defendants  moved  the  Court  foranaw 
trial,  on  the  groimdji — 


DBCATUR,  AUGUST  TERM,  1854.  9 

Tajior  ud  Tajlor  tu.  Smith. 

lit  Because  the  Court  erred  in  cnarging  the  Jury  as  aboYO 
Mforth. 

Sd.  Beoause,  from  the  exorbitant  amount  of  the  damages,  the 
Qonri  mmt  conclude  that  the  Jury  acted  from  passion,  partial- 
ly or  mistake. 

8d.  Because  the  Jury  found  contrary  to  law  and  evidence. . 

4th.  Because  the  Court  erred  in  not  allowing  the  defendants 
bo  file  the  plea  of  the  Statute  of  Limitations. 

The  Court  (Judge  Hardeman  presiding)  over-ruled  the  mo- 
tign  fur  a  new  trial,  and  Counsel  for  defendants  excepted. 

Cole  k  Poe  for  plaintiffs  in  error. 

Whittle  and  I.  L.  Harris  for  defendant  in  error. 

JBy  the  Court — ^Benxing,  J.  delivering  the  opinion. 

A  witness  of  the  defendant's  swore  of  two  witnesses  that  had 
been  examined  by  the  plaintiff,  as  follows:  "From  the  knowU 
odge  I  have  of  their  character  in  the  neighborhood,  for  truth 
nd  yeracity,  I  should  weigh  their  evidence,  in  a  Court  of  Ju^ 
tice,  with  a  considerable  degree  of  allowance." 

This  testimony  says,  in  effect,  that  the  two  witnesses  bore  in 
Uieir  neighborhood,  a  reputation  for  truth  which  was  not  good. 

To  rebut  it,  the  plaintiff  examined  two  witnesses,  who  swore 
tliat  they  were  acquainted  with  the  character  of  the  two  im- 
pleached  witnesses,  for  truth,  in  the  neighborhood  in  which  those 
witnesses  lived,  and  that  from  their  knowledge  thus  derived, 
ihey  would  believe  those  two  witnesses  on  their  oath,  in  a  Court 
of  Justice :  but  these  two  supporting  witnesses  also  swore  that 
tiiey  had  never  heard  any  thing  for  or  against  the  truth  of  the 
two  impeached  witpesses — that  they  had  never  heard  the  ques- 
tion of  such  truth  raised  among  their  neighbors. 

The  effect  of  this  testimony  was  certainly,  to  some  extent,  to 
lebut  the  testimony  of  the  impeaching  witnesses.  It  says  at 
least  as  much  as  this :  that  if  the  character  of  the  impeached 
witnesses  was  not  good,  they,  the  supporting  witnesses,  had 
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never  heard  that  it  was  not;  and  if  it  were  true  that  it  was  no^ 
they  were  each  persons  as  would  prohably  have  heard  of  it: 
for  they  swear  that  they  are  acquainted  with  that  character, 
although  they  never  heard  it  spoken  of;  meaning,  perhaps,  to 
have  it  understood  that  they  derive  that  acquaintance  firom  thil 
sort  of  respect  and  consideration  with  which  those  witnesses 
were  treated  by  their  neighbors. 

And  certainly  the  sort  of  silent  respect  and  consideratioii 
with  which  one  is  treated  and  received  by  those  who  know  him, 
is  some  index  of  what  they  think  of  him  as  a  man  of  veracity. 
And,  indeed,  if  he  is  a  person  whom  they  think  very  highly  of^ 
this  is  about  the  only  index.  The  character  for  truth,  of  such 
a  person,  io  never  discussed — questioned — "spoken  of."  To 
discuss,  question,  or  even,  perhaps,  to  speak  of  one's  reputation 
for  truth,  is  to  admit  that  two  opinions  are  possible  on  the  point. 
Suppose  the  question  wore,  what  was  the  character  of  Wash- 
ington, among  his  neighbors  for  truth,  could  the  answer  be^any 
thing  but  this?  I  never  heard  it  questioned,  discussed,  spoken 
of;  and  yet,  I  know  it  to  have  been  the  most  exalted. 

This  testimony,  then,  for  the  purpose  of  rebuttal,  if  for  i|0 
other  purpose,  was  well  received.  And  whatever  rebuts  im- 
peaching testimony,  may,  of  course,  bo  weighed  by  the  Jury, 
in  estiroaiiiig  the  credibility  of  tho  impeached  testimony. 

[1.]  The  clmrgc  which  is  assigned  as  erroneous,  was  in  sab- 
stance,  no  more  than  that  the  Jury  might  weigh  the  testimony 
for  such  a  purpose ;  and  was,  therefore,  in  the  opinion  of  this 
Court,  not  erroneous. 

After  tlie  defen<lants  had  delivered  evidence  to  the  Jury, 
they  moved  to  amend  their  answer,  by  adding  a  plea  of  the 
Statute  of  Limitations^.  The  Court  ovcr-rulcd  the  motion^ 
"  because  (in  the  language  of  the  Court)  no  cause  is  shown  in  ex- 
cuse of  its  not  being  filed  before — the  testimony  on  which  it  is 
sought  to  bo  placed,  having  been  in  Court  for  a  long  while,  as 
seen  from  entried  ou  interrogatories."  There  is  no  other  rea- 
son assigned  for  tho  docision.  It  does  not  appear  that  any 
other  existed.  Therefore,  it  does  not  appear  that  the  plaintiff 
suted  "on  oath,"  or  that  his  Attorney  '*  stated  in  his  plaeOf'* 
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[|pk  lie  would  be  "  taken  by  surprise/'  and  would  bo  '*  less  pre- 
[pifid  for  trial  in  consequence  of  the  amendment,"  should  the 
ipMndment  be  allowed.  For  aught  that  appears  to  the  con- 
kprjr,  tbe  plaintiff,  at  the  time  when  the  motion  to  file  the  new 
^tea  wto  made,  was  as  ready  to  meet  that  plea  as  he  would  or 
Hpld  haye  been,  had  the  pica  been  filed  at  the  earliest  moment 
afe  whidi  it  could  be  filed.  And,  therefore,  for  aught  that  ap- 
paan  to  the  contrary,  the  filing  of  the  plea  (if  it  had  been  filed) 
•I  Aat  late  time,  would  have  done  the  plaintiff  no  more  harm 
;  would  haTe  the  filing  of  it  at  the  earliest  possible  time. 
being  so,  every  reason  that  exists  for  allowing  the  plea  to 
Ittfe  been  pleaded  at  the  earliest  time,  exists  for  allowing  it  to 
kaya  been  pleaded  at  the  late — ^unless  there  is  some  positive 
command  of  the  law,  which  prescribes  the  one  time  rather  than 
the  other. 

la  there  any  such  a  command  ?  That,  therefore,  is  the  ques- 
tion. 

The  fith  Common  Law  Rule  of  Court  is  as  follows:  ^'  When 
an  appeal  is  entered,  either  of  the  parties  litigant  may  make 
9BJ  amendment  of  the  declaration  or  answer  they  may  deem 
•necessary.  The  party  amending,  shall  give  notice  thereof  in 
writing,  accompanied  by  a  copy  of  the  amendment  to  the  adr 
fBive  party,  three  months  previous  to  the  next  term  after  the 
appeal ;  and  if  the  party  amending  fail  to  give  such  notice,  and 
Ike  adverse  party  will  state  on  oath,  or  the  Attorney  at  Law 
•late  in  his  place,  that  he  is  taken  by  surprise,  and  is  less  pre- 
pared for  trial,  in  consequence  of  the  au^endment,  the  cause 
ihall  be  continued  at  the  instance  of  the  amending  party." 

By  this  rule,  a  defendant  may  amend  his  answer  on  the  ap- 
peal, at  any  stage  of  the  case  before  Terdiot,  subject  to  the  con- 
tingency of  having  a  continuance  charged  against  him,  if  he  so 
does.  A  license  so  broad  as  this,  is  manifestly  capable  of 
abuse  to  the  injury  of  plaintiffs ;  to  the  delay  of  Court  business ; 
and  to  the  infliction  of  unnecessary  labor  upon  Couit  and  Jury^ 

To  prevent  such  abuse,  probably  anoth^  rule  was  adopted 
i—tiie  fifty-third.  That,  among  others,  contains  the  following 
words :  ^^  Exceptions  to  the  declaration  or  answer  shall  be  tak- 
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en  before  the  case  is  submitted  to  the  Jury,  either  at  Gommia 
Law  or  on  the  appeal — and  in  no  ease  shall  the  declaration  (tr 
answer  be  amended  in  matters  of  substance,  after  the  case  hai 
gone  to  the  Jury,  except  at  the  ^Uscretion  of  the  Court,  and 
npon  payment  of  co^ts.*' 

By  this  rule,  after  a  case  has  gone  to  the  Jury,  whether 
dither  side  of  it  can  be  amended  or  not,  on  payment  of  costfl^ 
28  committed  to. the  discretion  of  the  Court.  But  even  when* 
discretionary  power  is  given,  the  intention,  it  may  be  assumed 
28,  that  the  power  is  at  some  time  to  be  exercised.  And  what 
better  time  can  be  assumed,  as  one  intended,  than  a  time  at 
wluch  the  exercise  of  the  power  will  create  no  surprise — ^pro- 
duce no  delay,  expense,  vexation— do  no  legal  harm  to  the  one 
side,  while  it  will  or  may  do  legal  good  to  the  other. 

If  this  bo  so,  then  the  time  when  the  defendant  in  this  case 
applied  for  leave  to  amend  his  answer,  was  a  time  at  which  the 
discretionary  power  of  the  Court  to  allow  the  amendment^ 
ehould  have  been  exercised.  For  it  does  not  appear  that  the 
amendment,  if  made,  would  have  surprised  the  plaintiff,  or  done 
him  other  legal  harm,  while  it  does  appear  that  it  might  have 
done  the  defendant  some  good,  as  he  had  testimony  which  the 
Jury  might  have  considered  supportive  of  the  plea. 

[2.]  So  we  think  the  amendment  should  have  been  allowed. 

My  own  opinion  is,  that  not  only  should  it  have  been  allowed 
tmder  these  two  rules  of  Court,  but  also  that  it  should  have 
been,  under  the  Act  of  1818,  {Pr.  Dig.  442)  of  which  the  first 
section  is  as  follows:  ''That  in  every  case  where  there  is  a 
good  and  legal  caiuse  of  action  plainly  and  distinctly  set  fortb 
in  the  petition,  and  there  is  in  substance  a  copy  served  on  the 
defendant  or  defendants,  or  left  at  their  most  notorious  place 
of  abode,  every  other  objection  shall  be,  on  motion,  amended 
without  delay  or  additional  costs.*'  I  understand  this  Act  to 
apply  to  the  defendant's  side  of  a  case,  as  well  as  to  the  plain- 
tiffs. The  words  '•  every  other  objection"  is  broad  enough  for 
that — and  the  preamble  shows  the  defendant's  side  of  the  case 
to  have  been  in  the  mind  of  the  Legislator  equally  with  the 
plaintiff's.     These  words  are,  in  the  preamble, "  Parties^  Clerks 
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«Bd  Sherifi."  Not  only  the  omissions  of  both  parties,  bat 
tfioae  also  of  ^^  Clerks  and  Sheriffs*'  were  in  the  mind  of  the 
lofpUator,  and  irero  equally  provided  for  in  the  body  of  the 
AeL 


Ho.  8. — ^Tekrell  Baresdale,  plaintiff  in  error,  vs.  Williaic 
A.  Cobb,  Ordinary  of  Upson  county,  defendant  in  error. 

[1.]  The  mere  Cut  that  the  securities  reside  in  a  different  count j  from  the 

one  in  which  the  application  is  made,  \a  not,  of  itself,  a  sufliicient  reason  for 

reftising  administration. 
p.]  The  rcfneal,  by  the  Ordinary,  to  grant  letters  of  administration,  ymdmU 

Vie,  if  a  Judicial  Act;  and  to  reverse  it,  appeal,  and  not  mandamus,  is  the 

proder  remedj. 

Mandamus,  in  Upson  Superior  Court.    Decision  by  Judge 
Starkb,  at  Chambers,  February  22d,  1854. 

The  petition  for  mandamus  set  forth  that  Mrs.  Macharine 
Bunckley  departed  this  life  in  Upson  county,  in  the  year  1850. 
That  a  paper  purporting  to  be  the  will  of  Mrs.  Bunckley  had 
been  propounded  for  probate  in  the  Court  of  Ordinary  of  said  ■ 
County,  to  which  a  caveat  had  been  filed,  and  that  the  iesue 
made  thereon  was  now  pending  on  the  appeal  in  Upson  Supe- 
rior Court.  That  the  petitioner  made  application  to  William 
A.  Cobb,  Ordinary  of  Upson  county  on  the  17th  day  of  August^ 
1853,  for  letters  of  administration  ad  ealle  gendumj  pendente 
Ikt,  on  the  estate  of  Mrs.  Bunckley ;  that  the  said  Ordinary, 
Wm.  A.  Cobb,  refused  to  grant  the  said  letters,  and  prayed 
the  Court  to  eiyoin  and  require  the  said  Ordinary  to  grant  the 
laid  letters  of  administration  to  tho  petitioner. 

In  his  answer,  tho  Ordinaiy  admitted  the  facts  charged,  and 
set  forth  the  ground  upon  which  he  refused  to  grant  the  letters^ 


14     8UPBBMB  COURT  OF  GEORGIA. 

Barksdale  vt.  Cobb,  Ordiiuury. 

to  wit:  ^'Because  the  securities  offered,  reside  qat  of  the  com^ 
ty  of  UpsoDy  and  no  secnritj  is  offered  who  resides  in  said 
County." 

The  securities  offered,  all  lived  in  the  county  of  Talbot^  ad- 
joining the  connty  of  Upson. 

The  Ordinary  also  demurred  to  the  mandamus,  on  the  gronnd 
that  from  his  decision,  refusing  to  grant  the  letters  of  adminis- 
tration, an  appeal  would  lieu 

At  the  hearing,  Judge  Starke  refused  to  grant  the  manda^ 
mus,  and  counsel  for  petitioner  excepted. 

L.  B.  SMrrsE  for  pluntiff  in  error. 

O.  Gibson  for  defendant  in  error. 

By  the  Court. — LuMpkin,  J.  delivering  the  opinion. 

Two  questions  only  are  made  in  this  record.  1st.  Was  llie 
Ordinary  of  Upson  right  in  refusing  to  grant  temporary  letters^ 
on  the  ground  that  the  securities,  although  ample,  resided,  all 
of  them,  in  the  neighboring  county  of  Talbot?  2d.  Was 
mandamus  the  proper  remedy  ? 

[1.]  Upon  the  first  ground,  we  are  not  prepared  to  Bustain 

the  Ordinary.    Wo  think  that  the  bare  &ct  that  the  securitiss 

reside  in  a  different  county  from  the  one  in  which  the  applio^ 

'  tion  is  made,  is  not  of  itself,  a  sufficient  reason  for  refusing  aict 

•ministration,  either  temporary  or  permanent. 

We  would  not  bo  understood  as  holding,  that  in  OTory  ii^ 
-stance,  and  under  all  circumstances,  the  Ordinary  should  he 
compelled  to  accept  securities  residing  out  of  the  County,  pro- 
vided they  were  solvent.  Their  residence  might  be  so  remote 
-as  to  justify  him  in  withholding  letters.  For  we  are  not  na- 
mindful  of  the  necessity  and  importance  of  enabling  that  officcTi 
as  well  as  the  heirs,  of  maintaining  a  proper  supervision  and 
control  over  the  circumstances  and  condition  of  the  parties. 
No  such  reason  as  that,  however,  ozbts,  or  is  pretended  to  ex- 
ist in  the  present  instance. 
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[2.  j  Was  mandamus  against  the  Ordinary,  the  proper  rem- 

Under  the  old  Lair,  and  before  the  re-organization  of  the 
Qoatt  <^  Ordinary,  a  distinction  was  made  between  letters 
iridch  were  granted  to  collect  and  take  care  of  the  estate  nntil 
i  permanent  appointment  was  made,  and  letters  pendente  lite. 
Ae  former,  nnder  the  Act  of  1799,  were  granted  by  the  Clerk 
aerely,  widiout  the  action  of  the  Court — ^the  latter,  by  the 
Goart  itself.  And  we  do  not  see  that  the  alteration  in  the 
OoDBtitation  has  abolished  this  distinction. 

Now,  when  permanent  letters  are  applied  for,  the  Ordinary, 
acting  as  Clerk  merely,  and  in  vacation,  may  grant  temporary 
letters  ad  coUegendum  bona  definitu  But  if  letters  pendente 
UU  are  granted,  it  must  be  by  the  Ordinary,  acting  in  his  Judi- 
cal character.  His  refusal,  in  the  present  instance,  was  by 
Um,  sitting  as  a  Court.  It  was  the  judgment  of  the  Ordinary. 
And  the  new  Law,  as  well  as  the  old,  provides,  that  from  every 
Wch  decision  an  appeal  lies  to  the  Superior  Court.  And  that, 
we  think,  was  not*  only  the  appropriate,  but  the  only  remedy 
in  the  case.  Having  this  specific  redress  provided  by  Statute, 
mandamus  will  not  He. 

And  such,  we  believe,  has  been  the  universal  construction 
pat  upon  the  late  Law.  Nor  is  it  true,  in  point  of  fact,  that 
^  proceeding,  by  appeal,  would  be  productive  of  either  more 
tfelay  or  expense  than  a  resort  to  a  mandamus.  Indeed,  in 
hdSti  of  these  respects,  the  appeal,  we  apprehend,  has  the  ad- 
mitage.  But  whether  this  be  so  or  not,  it  being  allowed  by 
^w,  mandamus  will  not  lie.  And  on  this  ground,  the  judg- 
ment below  is  affirmed. 
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No.  4. — James  S.  Phillips,  guardian  of  James  S.  Phillipty. 
plaintiff  in  error,  va.  Gabriel  H.  Cuappsll  and  Thomas 
Benson,  administrators  of  James  Hopkins,  deceased,  de- 
fendant in  error. 


£1.]  A  father  makes  to  his  daughter  an  instrument  in  writing,  which,  witb-^ 
out  the  doing  of  any  violence  to  the  words  of  it,  may  import  an  advancement  of 
BO  much  of  her  portion,  or  a  gift  over  and  above  that  iK>rtion.'  Held,  that 
although  the  legal  presumption  from  the  face  of  the  instrument  may  bo  that 
he  intended  an  advancement,  yet,  that  such  presumption  may,  at  least  ia 
Equity,  be  rebutted  and  rebutted  by  parol  evidence,  showing  the  intention 
to  have  been  such  a  gift. 

[2.]  A  father,  after  conveyance  in  writing,  of  slaves  made  to  his  daaght«r|. 
makes  verbal  admissions,  tending  to  show  that  by  the  conveyance  he  did 
not  design  an  advancement  of  so  much  portion,  but  a  gift  or  settlement  b^ 
yond  such  portion :  IfeUj  that  these  admissions  are  evidence  against  a  B0». 
claiming  as  heir. 

[3.]  Adnii»sions  of  a  deceased  person,  tending  to  siiow  that  an  instrument  of 
writiug  made  by  him,  wiis  founded  ou  a  valuable  couiudcratluii,  cannuLhaTO 
the  effect  to  set  up  the  Instrument  as  n  will. 

In  Equity,  in  Meriwether  Superior  Court  Tried  before 
Judge  Starke,  February  Term,  1854. 

This  was  a  bill  in  Equity,  filed  by  the  defendant  in  error 
against  the  plaintiffs  in  error,  as  administrators  on  the  estate  : 
of  James  Hopkins,  deceased,  for  his  ward's  distributive  share  of 
said  estate. 

In  their  answer,  the  defendants  alleged  that  their  intestate, 
while  in  life,  executed  a  deed  of  gift  for  two  negroes,  to- wit: 
Mary  and  her  child  Robert,  to  his  daughter  Amelia,  who  sub- 
sequently  intermarried  with  Thomas  Benson,  one  of  the  de- 
fendants. That  under  and  by  advice  of  Counsel,  in  course  of 
administration  of  said  estate,  they  treated  the  said  negroes^ 
Mary  and  Robert,  as  an  advancement ;  and  in  distributing  said 
estate,  they  had  included  said  negroes  as  a  part  of  the  same, 
and  had  given  their  note  for  the  complainant's  share,  in  said 
notes  to  complainants.  They  alleged  that  the  said  negroes 
ought  not  to  have  been  treated  as  an  advancement,  but  insisted 
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that  they  were  an  independent  gift  by  James  Hopkins,  to  his 
daughter  Amelia  Hopkins,  now  Amelia  Benson,  and  prayed 
the  Court  that  the  note  given  to  complainant,  for  his  share  of 
said  negroes,  be  cancelled. 

On  the  trial,  the  defendants  read  in  evidence  the  following 
paper: 

"  Georgia — Wilkes  Cor xty  : 

Know  all  men  by  these  presents,  that  I,  James  Hopkins,  of 
the  county  and  State  aforesaid,  for  and  in  consideration  of  the 
love  and  affection  which  T  have  and  bear  to  my  daughter  Ame- 
lia Hopkins,  I  give  to  my  said  daughter  the  following  negro 
slaves,  viz :  a  negro  woman  named  Mary,  about  eighteen  or 
nineteen  years  of  ago,  and  Lor  (thild  Robert,  near  two  years 
old,  and  all  the  future  increase  of  said  negro  woman  Mai*y : 
nevertheless,  reserving  to  myself  my  life-estate  in  the  said  ne- 
groes. All  of  which  I  hereby  warrant  and  forever  defend 
against  me  and  my  heirs,  and  all  persons  whatever,  on  the 
condition  above  stated.  To  have  and  to  hold  the  said  negroes 
and  their  increase,  as  above  mentioned,  after  the  termination  or 
dissolution  of  my  life.  In  witness  whereof  I  have  hereunto  set 
my  hand  and  seal,  this  18th  day  of  March,  1824. 

JAMES  HOPKINS. 

Signed  and  acknowledged  in  presence  of  John  Dyson",  and 
regularly  recorded. 

Defendants  then  proposed  to  prove,  by  Abijah  Smith  and 
others,  the  declarations  of  James  Hopkins,  made  after  the  exe- 
cution of  the  instrument,  and  after  the  negroes  had  gone  into 
the  possession  of  Benson,  in  substance,  as  follows :  "  that  after 
the  death  of  his  (Hopkins')  first  wife,  the  mother  of  Permelia, 
there  was  a  contest  between  Mr.  llodes,  the  father  of  Hopkins' 
first  wife  and  Hopkins,  as  to  whether  the  negroes  mentioned  in 
said  deed  of  gift,  had  been  loaned  or  given  to  Mrs.  Hopkins,  and 
that  Rodes  claimed  the  right  to  give  the  slaves  to  his  grand- 
daughter, Permelia  Benson,  and  the  matter  was  adjusted  bc« 

XTl-3 
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tween  them  by  Hopkins  agreeing  to  convey  tlic  proper^  to  hoi 
daughter  Permelia  ^  and  the  deed  of  ff&  ma  made  in  pnra^ 
ancc  of  that  adjustment". 

The  defendants  also  proposed  to  prove  by  the  same  witneflB^ 
*^  that  in  1843  Benson  applied  to  James  Hopkins  to  bortow 
money,  and  Hopkins  refused  to  loan  him  the  money,  except  aC 
16  per  cent. ;  and  said  that  Benson  and  lus  wife  dionld  never 
have  any  other  or  further  advantage  over  his  other  childreo, 
than  they  had  already  acquired  in  the  receipt  of  the  said  ne* 
groes.  He  would  not  let  him  have  the  money,  except  at  H 
per  cent,  as  he  had  already  given  him  the  negroes  mentioned 
in  the  deed,  over  and  above  the  rest". 

The  Court  excluded  the  testimony  offered,  on  the  grounds— 

1.  Because  parol  evidence  is  inadmissible  to  explain,  add  to 
or  vary  the  deed  of  gift. 

2.  Because  the  proposed  admisuons  are  from  a  party,  who 
had  previously  parted  with  both  the  possession,  as  well  as  all 
interest  iu  the  slaves,  and  were  not  contemporaneous  with  die 
gift  nor  a  part  of  the  ' Ve<  g€%U£\ 

8.  Because  the  effect  of  the  admissions  would  be  to  set  np  a 
will  for  the  intestate,  by  parol. 

To  ^vhie1^  decision  and  ruling  of  the  Court,  Counsel  for  de- 
fendants excepted. 

DoUiSUEUTY,  for  plaintiff  In  error. 

J.  L.  SxiiPUEXS,  for  defendaut  in  error. 

By  the  Court. — Bexnixg^  J.  delivering  the  opinion. 

WLe;licr  tlio  inlciiiion  of  James  Hupkins  was  to  give  the  ne- 
groes to  bis  daughter  Amelia,  as  an  advancement  of  so  much 
of  her  portion  in  Lis  estate,  or  as  a  present  over  and  above  that 
portion,  or  even  a.<$  somctliing  in  compromise  of  a  claim  which 
s!iL-  set  up  against  Li::\  the  iustrumcut  which  he  made  to  her, 
v.;ihout  the  necc5!sity  of  having  to  do  much  if  any  riolence  to 
the  words  of  it,  is  capable  of  subserving-that  intention.  The  Tela* 
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tSanahip  of  parent  and  child  being  considered,  the  intention  is 
doubtless  to  be  presumed,  as  long  as  there  is  nothing  but  the 
face  of  the  instrument  to  go  by,  to  have  been  an  advancement 
EUison  vs,  Cooksatif  (1  Ves.  Jr.  108.)  But  this  pre^juniption 
is  one  which,  at  least  in  Equity,  is  liable  to  be  rebutted,  and 
rebutted  by  parol  evidence ;  such,  for  example,  as  shall  show 
&e  intention  to  have  been  either  of  the  other  two  mentioned 
things.  In  support  of  this  proposition,  numerous  cases  n;:iy  be 
found  cited  in  2  /ShirXr.  Ev.  569,  and  in  note  1003  to  I'hil. 
JSv.  with  Cowen  ^  SilTs  Notes. 

[1.]  The  Court  below,  therefore,  in  rejecting  the  evidence 
because  it  was  parol  evidence,  erred. 

At  the  time  when  James  Hophtus  made  the  admissions,  he 
had,  it  may  be  true,  parted  with  the  '^possession''  of  the  ne- 
groes ;  but  if  it  be  true  that  he  had  also  parted  with  "all  interest'* 
in  them,  how  comes  it  that  his  son,  the  defendant  in  error,  can 
say  that  they  are  any  part  of  the  father's  estate,  and  claim 
them  by  inheritance  'i  The  nature  of  the  son's  claim,  is  such 
as  to  make  it  indispensable  for  him  to  concede  that  the  father, 
at  the  time  of  making  the  admissions,  had  not  parted  with  all 
interest  in  the  negroes. 

This  being  so,  the  admissions  of  the  father  bound  the  father, 
as  they  were  against  his  interest;  and  what  binds  the  ancestor 
binds  the  heir.  Smith  vs.  Smith,  (3  Binff.  N.  C.)  And  see 
Dartmouth  vs,  Roberts^  (16  Sast.  844.)  Ivat  vs.  Finch^  (1 
Taunt.  141.) 

[2.]  The  Court  below,  therefore,  in  holding  that  Hopkins, 
the  ancestor,  at  the  time  of  making  the  admissions,  had  ported 
with  ^I  interest  in  the  slaves,  in  such  a  sort  that  his  admissions 
ooold  not  bind  his  heir,  erred. 

The  effect  of  admitting  the  evidence,  it  is  conceived,  would 
have  been,  not  to  "set  up  a  will" — not  to  make  out  the  instru- 
ment to  be  a  wiU,  but  to  make  it  out  to  be  a  deed — a  convey- 
ance on  a  valuahU  consideration — the  compromise  of  a  claim— ^ 
a  conveyance,  therefore,  irrevocable — a  conveyance  conveying 
^  Tight  in  the  present — a  poflsesrion  in  the  future. 
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Therefore,  as  it  appears  to  us,  the  Court  below  was  wrong 
in  holding  that  the  effect  of  the  evidence,  if  admitted,  would  be 
to  set  up  a  will  by  parol. 


No.  5. — ^&f  ABTHA  Booth,  plaintiff  in  error,  vs.  Richmond  Tsb- 
RELL,  defendant  in  error. 

[1.]  The  term  Und,  when  used  in  a  wUI,  i?  gcnenilly  cqiiivulcnt  to  ffi/l. 
[2J]  When  the  will  shows  that  the  testator  did  not  intend  the  Icjral  estate  to 
pass  to  the  legatee,  then  the  word  laid  has  it^  appropriate  meaning. 

{3.3  A  loan  implies  that  the  ubl>  of  a  thing,  is  parted  with  for  a  limited  time 
and  for  a  special  purpose — the  right  of  property  romatning  in  the  lender. 
An  estate,  therefore,  which  can  never  revert,  cannot  be  a  loan. 

[4.]  A  remainder  is  the  remnant  of  an  estate,  limited  to  arise  immediHtelj  on 
the  determination  of  a  precedent  particular  estate ;  and  it  alwa3-s  creates  m 
new  estate  in  the  remainder-man. 

[5.]  It  has  never  been  decided  by  this  Court,  that  a  revergion  in  jiersonal  pro- 
perty could  not  exist  by  parol. 

[6.]  A  reversion  is  the  return  of  an  estate  to  the  grantor  and  his  heir.s,  after 
the  grant  is  over;  a  gratuitous  permission,  by  tlic  owner  to  a  third  person, 
to  use  the  chattel  for  a  specified  time,  the  proprietary  interest  still  continu- 
ing in  the  owner,  is  not  a  reversion, 

[7.  J  A  loan  is  the  bailment  of  an  article  for  a  certain  time,  to  be  used  by  the 
borrower  without  paying  for  its  use. 

[8.]  The  borrower  is  bound  to  take  good  care  of  the  thing  borrowed  ;  to  use 
it  according  to  the  intention  of  the  lender ;  to  restore  it  at  the  proper  time, 
and  to  restore  it  in  a  proper  condition. 

[9.]  The  borrower  mnst  return  the  increments  or  offspring  of  the  tiling  lent 

[10.]  A  loan  being  strictly  gratuitous,  the  lender  may  terminate  it  whenever 
ho  pleases. 

[11.]  The  thing  loaned  is  to  be  restored  to  the  lender,  unless  it  has  been 
agreed  that  the  restitntion  shall  be  to  some  other  person.  If  the  lender  be 
dead,  it  is  to  be  restored  to  his  personal  representative,  if  known. 

£12.]  During  the  loan,  nothing  passes  to  the  borrower  but  a  mere  right  of 
possession  and  user  uf  the  thing  during  the  bailment. 

[13.]  An  aciion  of  trespass  or  trover,  will  lie  ip  favor  of  the  lender,  agaiait 
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A  stranger  who  has  obtaincU  a  wnmgfiil  pojisession  or  has  niadc  a  wrongfal 
conversion  of  the  thing  loaned. 

Trover,  in  Newton  Superior  Court.    Tried  before  Judge 
Stabke,  March  Term,  1854. 


This  was  an  action  of  trover  brought  by  John  P.  Booth  and 
his  wife,  Martha  Booth,  against  Richmond  Terrell,  for  the  re- 
covery of  eight  negro  slaves,  to-wit:  Letty  and  seven  children, 
named  in  the  declaration.  Pending  the  action  John  P.  Booth 
died,  and  the  same  proceeded  in  the  name.of  the  wife. 

The  defendant  pleaded  the  general  issue  ami  the  Statute  of 
Limitations. 

On  the  trial,  plaintiff  proved  by  two  witnes.ses,  that  in  the 
year  1820,  in  Jefferson  county,  Richard  ITodges,  the  father  of 
Mrs.  Booth,  loaned  Letty,  the  negro  woman  sued  for,  to  Rich- 
mond Terrell  and  his  wife,  for  and  during  the  life-time  of  tho 
latter,  with  the  understanding,  that  at  tho  death  of  Mrs.  Ter- 
rell, the  said  girl  Letty  should  bo  returned  to  his  daughter, 
Martha  Hodges,  the  plaintiff  in  the  action. 

Plaintiff  also  read  in  evidence  the  will  of  Richard  Hodges, 
the  2d  item  of  which  read  as  follows :  '*  I  give  and  bequeath  to 
my  daughter,  Martha  Hodges,  eleven  negroes,  nameil  as  fol- 
lows :  Mary  and  her  four  children,  (naming  them  and  others,)  and 
Letty;  the  last  named  in  the  possession  of  Mrs.  Terrell,  and 
to  remain  so  during  Mrs.  Terrell's  natural  life ;  then  to  become 
the  property  of  my  daughter,  Martha  Hotlges".  The  plaintiff 
also  proved  the  death  of  Mrs.  Terrell,  the  conversion  and  value 
of  the  negroes  and  closed. 

The  defendant  introduced  testimony,  which  it  is  unnecessary 
to  set  out  here. 

The  Court  charged  the  Jury,  '*  that  a  loan  of  a  slave  by  one 
person  to  another,  for  the  life  of  the  person  to  whom  the  prop- 
erty was  loaned,  or  for  the  life  of  his  wife,  by  a  parol  agree- 
ment that  the  slave  should  be  returned  to  the  owner  or  his 
heirs,  a{  the  death  of  such  person,  vested  an  absolute  title  to 
the  slave,  in  the  person  to  whom  it  was  loaned.    And  if  the 
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Jury  l>eIieYed  that  Richard  Hodges  was  the  owner  of  the  ne^ 
gro  girl  Lett  J,  and  that  he  loaned  her  to  the  defendant  or  his  wift 
upon  a  parol  contract,  that  she  was  to  be  returned  to  him  or 
his  heirs,  after  the  death  of  defendant's  wife,  that  the  defendant 
thereby  acquired  un  absolute  fee  simple  title  to  the  negro,  and 
the  plaintiff  conld  not  recover ;  but  the  Jury  ought  to  find  A 
verdict  for  the  defendant". 

To  which  charge  of  the  Court,  Counsel  for  plaintiff  excepted 
and  has  brought  up  the  same  for  review. 

EzzARD  &  W.  W.«Clark,  for  plaintiff  in  error. 

Floyd,  for  defendant  in  error. 

Bi/  the  Court, — Lumpkin,  J.  delivering  the  opinion. 

This  is  an  action  of  trover  by  Martha  Booth  against  Rich- 
mond Terrell,  for  eight  negroes.  The  plaintiff  relies  on  the 
following  title,  namely :  that  her  father,  Richard  Hodges,  in- 
termarried with  Louisa  Terrell,  the  daughter  of  the  defendant; 
and  by  said  marriage,  acqtured  the  title  to  Letty,  who,  together 
with  her  children,  constitute  the  property  in  dispute.  That 
Mrs.  Hodges  died  some  short  time  after  her  intermarriage  with 
plaintiff's  father;  and  that  thereupon,  Richmond  Hodgei 
loaned  to  his  mother-in-law,  Mrs.  Terrell,  wife  of  the  defend- 
ant, and  at  her  special  request,  and  by  the  consent  and  appro- 
val of  the  defendant,  the  girl  Letty,  to  be  held  and  enjoyed  bj 
her  as  a  loan,  during  her  life-time ;  and  at  her  death,  one  dP 
the  witnesses  swears,  the  negro  was  to  be  returned  to  plaintd^ 
who  is  the  daughter  of  Richard  Hodges  by  a  former  wife.  The 
other  witness  testifies  to  the  same  contract,  in  substance,  except 
that  he  states  the  girl  was  to  bo  returned  to  Richard  Hodges  or 
his  heirs.  Richard  Hodges  died  in  1824 ;  and  by  his  will,  b^ 
queathed  Letty  to  his  daughter,  the  plaintiff  in  this  action. 

The  Court  charged  the  Jury  that  the  loan  of  a  slave  ^by  one 
person  to  another,  for  the  life  of  the  borrower,by  a  parol  agree-, 
sent  that  the  slave  should  be  returned  to  the  lender  or  hif 
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lieirs,  at  the  death  of  the  borrower,  vested  an  absolute  title  to 
the  dare  in  the  borrower. 

This  charge  is  excepted  to,  and  the  only  question  to  be  deter- 
mined is,  did  the  Court  submit  the  Law  of  the  case  correctly, 
Hfoa  the  facta  proven  ? 

Counsel  for  the  defendant  below  and  in  error,  insist  that  the 
charge  of  the  Court  is  sustained  by  the  decision  of  this  Court 
in  Bryem  v$,  Duncan  (11  Ga,  It.  67.)  And  also  by  the  doc- 
trine ruled  first  by  this  Court  in  Kirkpatrich  vs.  Davidson  (2 
KcUjf%  It.  301,)  and  repeatedly  recognized  since,  that  a  re- 
mainder in  slaves  cannot  be  created  by  parol. 

[1.]  The  point  decided  in  Bryan  v».  Duncath  was,  that  in  a 
witty  the  word  lend  was  sometimes  construed  to  be  equivalent  to 
jfive.  And  in  support  of  this  principle^  Hinson  and  Wife  vs. 
Pickett  and  Myers,  admr,  vs.  Pickett  (1  SiWs  Ch.  B.  85,) 
was  relied  on. 

[2»']  But  what  was  the  reason  given  in  both  of  these  cases, 
for  holding  that  in  those  wills  the  word  lend  u\ca,nt^  gift  ?  It 
was  because  '^  the  testator  evinced  a  clear  intention  to  part 
with  the  entire  dominion  over  the  party  bequeathed.  After 
his  death,  the  property  never  could  Imve  reverted  to  his  exec- 
utora.  A  final  disposition  of  it  is  made  by  tbc  testator' '.  Such 
is  the  language  of  this  Court  in  Bryan  vs.  Duncan. 

And  in  the  case  in  Hillf  Judge  O'NiiALL  says:  "  the  term 
tend,  when  used  in  a  bequest^  is  generally  equivalent  to  give. 
In  some  special  cases,  it  has  its  appropriate  meaning :  as  in  Ba- 
ker vs.  Baker  J-  lied^  decided  by  tliis  Court  in  December,  1831. 
But  in  such  cases,  there  is  something  which  shows  that  the  tes- 
tator did  not  intend  the  legal  estate  to  pass  to  the  legatee.  In 
the  will  under  consideration,  the  testator  has  not  manifested 
any  such  intention ;  he  uses  the  word  to  pass  from  him  the  en- 
tire property  in  the  chattel ;  and  it  is  worthy  of  remark,  that 
he  uses  the  word,  (lend)  not  in  relation  to  the  life-estate,  which 
he  had  created,  as  he  supposed,  for  his  daughter,  but  also  to 
the  absolute  estate  in  remainder,  which  he  also  supposed  he  had 
created  in  favor  of  her  children. 

[3.]  The  testator  parts  with  the  entire  dominion  in  the  prop- 


SI     SUPREME  COURT  OF  GEORGIA. 

Roothvt.  Terrell. 

erty ;  and  it  is  absurd  to  say,  that  an  estate  whicli  can  never 
revert,  can  be  a  loan,  which  implies  that  the  tue  of  the  thing  is 
parted  with  for  a  limited  time^  or  for  a  special  purpose,  and  the 
right  of  property  remains  in  the  lender.  It  is  therefore  clear, 
that  the  word  lend^  in  this  wiUj  must  be  considered  as  synonymous 
with  give*\ 

The  cause  of  the  defendant  cannot  derive  much  aid  from 
these  precedents.  First,  this  is  not  a  willj  Sut  a^/%,  inter  viwm; 
and  secondly,  so  far  from  the  lender's  manifesting  any  intention  to 
part  with  the  title  to  this  property,  it  is  stipulated,  expressly, 
that  it  shall  be  returned  to  him  or  his  heirs,  at  the  death  of 
Mrs.  TerrelL 

[4.]  Is  this  an  attempt  by  Richard  Hodges,  to  create,  by  pa* 
rol,  a  remainder^  in  personal  property  ?  What  is  a  remainder  t 
The  remnant  of  an  estate,  limited  to  arise  immediately  on  the 
determination  of  a  precedent  particular  estate.  Read  the  tM- 
timony  of  Sarah  Smith  and  George  C.  Hodges,  and  I  am  qsite 
sure  that  it  never  would  occur  to  any  legal  mind  that  Richard. 
Hodges,  by  the  loan  which  he  made  of  Letty  to  Mrs.  TerreB, 
for  life,  intended  to  create  a  new  estate  in  this  negro,  in  him- 
self, at  the  death  of  his  mother-in-law.  And  this  ho  would  do^ 
in  legal  contemplation,  provided  it  were  a  remainder.  One  of 
the  rules  regulating  remainders  is,  that  they  must  pass  oat  of 
the  grantor,  at  the  time  the  particular  estate  is  created.  And 
yet,  Mr.  Terrell,  the  defendant,  declared,  at  the  time  that 
Hodges  parted  with  the  girl,  that  he  had  no  claim  on  her,  and 
that  his  wife  only  wanted  her  as  a  loan ;  and  that  he  would  ze- 
turn  her  at  the  old  lady's  death. 

[5.]  It  has  never  been  decided  by  this  Court,  that  a  rever- 
Bi(my  in  personal  property,  could  not  be  created  by  parol ;  al- 
though, from  the  use  of  that  word,  in  the  first  opinion  deliv- 
ered upon  this  subject,  {Kirkpatrick  vs.  Davideon,  p.  802|} 
incautiously  perhaps^  it  may  be  inferred  that  the  Judge  who 
wrote  it  out,  supposed,  at  the  time,  that  the  rule  applied  to  r^- 
versiens  as  well  as  remainders.  Be  this  as  it  may,  we  are  clear 
that  this  is  neither  a  remainder  or  reversion. 

[6.]  We  have  attempted  to  show  that  this  is  no  remainder. 
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Is  it  technically  a  reversion  ?  What  is  a  reviTsion  ?  It  is  the 
return  of  an  estate  to  the  grantor  and  his  heirs,  after  the  grant 
is  over.  Bnt  here  no  estate,  as  we  shall  presently  see,  ever  was 
granted;  tut  a  mere  gratuitous  permission  to  Mrs.  Terrell  to 
use  the  servant  for  a  specified  time — lltidges  still  0(>ntiiiuing  to 
be  the  owner  of  the  slave,  to  all  intents  and  iiurjioses. 

[7.]  This,  then,  is  neither  more  nor  less  than  a  loan — a  con- 
tract of  every-day  occurrence,  especially  between  fathers-in-law 
and  sons-in-law.  In  this  particular  instance,  howevtr,  owing 
to  the  peculiar  circumstances  of  the  case,  the  relative  position 
of  the  parties  to  the  transaction,  happens  to  be  r<'vi»rsed.  Tlie 
son-in-law  is  the  lender,  and  the  father-in-law,  or  his  wife,  the 
borrower. 

Chancellor  Kent  clefines  a  loan  to  be  a  bailment  of  an  article 
for  a  certain  time,  to  be  used  by  the  borrower,  without  paying 
for  the  use.  ('2  KruiH  Cojn.  Li*i-tui\'Ai)^j),  T)!'),  4^//  Kdltiun.) 
And  this  language  is  copie«l,  almost  nrhaft'm,  from  Sir  Wit' 
Ham  Jones,  See  Trrftfinf  vn  Baibnt-nU.  ///».  1  IS,  217.  Ay- 
?i^<?  says,  "it  is  a  grant  of  somethni'r,  made  in  a  p'atuitoud 
manner,  for  some  certain  use  and  for  a  certain  term  of  time,  cx- 
pre^■?cd  or  implied,  to  the  end  that  the  same  species  should  be 
again  returned  or  restnrcfl  again  to  us  ;  and  not  another  spe- 
cies of  the  same  kind  or  nature,  and  this  in  as  t^ond  plight  a8 
it  was  delivered".     (J'amh'dH,  B.  4,  tit,  V\, ;..  .">!«;.) 

[s.]  The  obligation  of  the  borrower  is.  to  take  j»r(  j.er  care 
of  the  thing  borrowed — to  use  it  according  to  the  intention  of 
the  b;ndcr — to  riKf^ri'  it  at  t?ie  jo't'/nr  iinn^  and  to  rotore  it  in 
a  proper  condition.     (St^rf/  on  Baih/H'nts,  iy2:)'2,  2r>4,  !!">&.) 

[!♦.]  Not  only  is  the  borrower  to  make  a  return  of  the  thing, 
at  the  time,  and  in  the  place,  and  in  the  manner  contemj)lated 
by  the  contract,  but  he  must  make  alike  return  <4'all  the  incre- 
ments and  oflspring  of  the  tiling  lent.     (7/^  i'liu.) 

[l^L]  The  continuance  of  the  loan  rests  nj)on  the  gnod  ph-as- 
ure  and  good  faith  of  the  lender,  and  is  thiref<»re  strictly  pre- 
carious. A  loan  being  strictly  gratuitous,  the  bTnler  may  t(T- 
minate  it  whenever  he  i>leascs.     [Sturi/  on  BnH,  ^;111,    J  'inters 
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Booth  V9,  Terrell. 

Ab.  Bailment  D.  Bacons Ahr. Bailment  D.  9 Otnoen^  68T. 
9  East.  49.  1  Banes  Ah.  Ch.  17,  AH.  4,  §10.  2  Leon.  R. 
30,  69.  Dyer,  J8  h.  Cro.  Jac.  687.  2  JJoZ?.  J2.  460.  1 
Str.  i?.  10r>.     Shepherd's  Epitome — Countermand. 

[11.]  The  thing  loaned  is  to  be  restored  to  the  lender,  unless 
it  has  been  agreed  that  the  restitution  shall  be  to  some  other 
person.  If  the  lender  be  dead,  it  is  to  be  restored  to  his  per- 
sonal representative,  if  known.     [Story  on  Bail.  §262.) 

[12.]  During  the  period  of  the  loan,  the  lender  still  retains 
the  sole  proprietary  interest,  and  nothing  passes  to  the  bor- 
rower but  a  mere  right  of  possession  and  user  of  the  thing,  du- 
ring the  continuanoe  of  the  bailment : 

[13.]  So  that  an  action  for  a  trespass  or  conversion,  will  lie 
in  favor  of  the  leu'lcr  against  a  stranger,  who  has  obtained  a 
wrongful  possession  or  has  made  a  wrongful  conversion  of  the 
thing'loaiicd.  (11  e/o//««.  285.  7  C wen,  753.  9 /J.  687.  2 
Sauwhrrs^  hy  WilliamSy  47,  I.  Bacon's  Abr.  Trespass  O.  2. 
lb.  TroiHT  a  1  T.  R.  480.  2  Camp.  464.  8  Johns.  432. 
13  John».  141.     2  Kenfs  Com.  Lect.  40,  p.  574,  Ath  Edition.) 

The  foregoing  propositions,  fully  wan'anted  as  they  are  by 
adjudicated  cases,  demonstrate,  so  clearly,  the  nature  of  this 
UMnsaction,  lo-wit:  that  it  is  neither  a  remaindemor  a,  reversion^ 
but  a  loan,  for  a  definite  period,  with  the  express  understanding, 
that  :it  the  denth  of  Mrs.  Terrell,  the  woman,  and  of  course  her 
offspring,  born  during  the  lifetime  of  Mrs.  Terrell,  should  be 
returned  to  Richard  Hedges,  if  living ;  or  if  dead,  to  his  daugh- 
ter Martha,  or  hLs  heirs :  I  say,  that  this  so  unmistakably,  is 
the  legal  character  of  this  contract,  that  we  are  unwilling  to 
elaborate  it  further. 

I  have  said  that  these  contracts  of  gratuitous  loans,  were  sub- 
jects of  daily  occurrence,  in  the  actual  business  of  human  life. 
This  record  shows  that  the  very  defence  set  up  by  Richmond 
'rerrell,  i?  founded  upon  the  validity  of  such  contracts.  Whether 
ihvt  ;xoiiorous  coiiTMlence  bestowed  by  either  or  both  of  these 
p^ivlie.^.  in  the  other,  lias  been  abused,  remains  to  be  seen. 
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Parker  vs.  WjiMtu. 


Ko.  6. — ^HiLLURD  J.  Parker,  plaintiflF  in  error,  vs.  Raciiael 
Walden,  defendant  in  error. 

[1.]  Where  P  brought  suit  apiiiist  W,  nnd  proved  l.y  sovmil  wit:;cssc>'  ihjit 
W  lived  with  hitu  fur  tbc  time  iillegcd  in  tlif  pi-tiiioii,  itnd  that  Ikt  hoard 
WHS  vortli  what  wa^  charged,  and  on  this  tesiiiinon^-  rclictl  for  re*  o  very; 
and  where  a  simihir  uumhcr  of  wiin«-.s.sf>  nruM-il  for  tin;  dcf'Tiilaiii  W.  ihut 
her  services,  the  labor  of  her  two  small  iiegm  lioys.  thr  use  hy  P  of  her 
horse,  stock,*  oxen  and  cart,  and  the  eonsuniption  liy  P's  family  of  a  rcriuin 
amount  of  pork  belonging  to  her,  were,  t(.< tret  her,  ^\orlh  fully  u.<  iinit-li  us 
bcr  board ;  and  after  ::aid  ^uil  bruu^^lit  by  P.  he  wrote  a  letter  iu  \V,  :'..>UIn  ; 
forgiveness  for  what  had  been  ihtw.  linmwAii*^  thui  if  .-lie  woiiM  f«ir;^ivc 
and  come  back,  he  would  t^top  the  duit :  .iiid  '*i  iiic  samt*  roniKu-tioit  liivniiij^ 
her  to  come  bark  and  i*v^  ns  rh^  had  th>ii*  hft'i;-  ;  nnd  a  v-nliri  w.is  ren- 
dered for  P  by  the  Jury  :  llfhi.  that  this  Court  \\o'ii»l  not  intt-rf*  w  with  the 
discretion  of  the  C'inuit  Judge  in.jiraiitinir  a  new  irial. 

Attachment,  in  Kewton  Superior  Court.  Motion  ior  a  new 
trial,  in  Newton  Superior  Court.  JDecid«j<l  liy  Judge  S'iaukl', 
March  Term,  1854. 

This  was  an  attachment,  issued  at  the  instance  of  tlie  plaintiff 
in  error,  against  the  defendant,  on  an  oj)en  account,  for  joard, 
washing  and  lodging  of  the  defendant,  for  five  years  and  eleven 
months,  at  $100  per  annum. 

The  defendant  ai)peared,  and  idoaded  the  general  issue  and 
set-off,  alleging  that  the  plaintiff  was  indebted  to  defendant  in 
the  sum  of  $800  for  her  own  services,  and  for  the  service  of  two 
negro  boys,  use  of  horse,  oxen,  stock,  &c.,  &c. 

On  the  trial,  the  plaintiff  proved  by  three  witnesses,  that  the 
defendant  lived  with  plaintiff  during  tlie  time  alleged,  and  that 
her  board,  lodging,  iS:c.  was  worth  the  amount  charged. 

The  defendant  then  proved  by  some  three  or  four  witn(\sses, 
that  the  services  of  the  defendant,  and  the  labor  of  the  two 
negro  boys,  and  the  use  of  the  cart  and  oxen,  and  horse  and 
stook,  carried  by  the  defendant  with  her  co  the  plaintiff's,  wore 
worth  as  much,  or  more,  than  the  board  and  lodging,  &c.  of  the 
defendant.  It  appeared  from  the  testimony,  that  plaintiff  and 
defendant  bought  and  used  necessaries  in  common,  during  the 
time  she  lived  with  him. 
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The  defendant  also  proved  by  John  M.  Benson  '^  that  plain- 
tiff told  him  (witness)  that  defendant  was  to  live  with  him  as 
one  of  the  family,  and  he  never  expected  to  charge  her  any 
thing." 

The  defendant  also  read  in  evidence  the  following  letter, 
written  after  the, commencement  of  the  action." 

"Georgia,  Newton  County,  July  29th,  1853. 
Dear  Mother: 

I  take  the  opportunity  to  write  to  you ;  we  are  all  well.  *  * 
I  want  you  to  come  back  if  you  can  forgive  what  has  been  done. 
If  you  will  come  back,  I  will  stop  the  suit  and  let  it  go  no  far- 
ther. If  you  will  come  and  live  as  you  did  before,  I  will  treat 
you  as  well  as  I  am  able.  If  you  had  rather  leave  one  of  the 
boys  with  Milton  I  am  willing — if  you  had  rather  bring  them 
here  and  hire  them  out,  I  am  willing.  I  do  not  want  the  boys 
work,  without  you  had  rather  keep  them  at  home — all  I  want 
is  peace  and  friendship.  I  am  truly  sorry  for  what  has  past. 
I  beg  you  to  forgive  me.  *  *  *  if  you  will  not  comply 
with  none  of  these  propositions,  you  must  do  as  you  please,  and 
I  will  do  as  I  can.     *     *     * 

II.  J.  PARKER." 

The  Jury  found  a  verdict  for  the  plaintiff  for  $453.  Where- 
upon, Counsel  for  the  defendant  moved  the  Court  for  a  new 
trial,  upon  the  grounds^ — 

1st.  Because  the  Jury  found  contrary  to  Law  and  the  charge 
of  the  Court. 

2d.  Because  the  Jury  found  contrary  to  evidence. 

3d.  Because  the  verdict  is  contrary  to  and  against  the  evi- 
dence, and  without  any  evidence  to  support  it. 

The  Court  sustained  the  motion,  and  awarded  a  new  trial; 
and  Counsel  for  plaintiffs  excepted. 

W.  W.  Clark,  for  plaintiff  in  error. 

Flotd,  for  defendant  in  error. 
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Parker  w.  W'alden. 

By  the  Court, — Starnks,  J.  delivering  the  opinion. 

[1.]  By  three  witnesses,  the  plaintiff  in  the  Court  below 
proved  that  the  defendant  lived  with  him  during  the  time  alleged, 
and  that  her  board,  &c.  was  worth  the  amount  charged.  An 
implied  promise  to  pay  was  thus  raised;  and  on  this  he  relied 
for  a  recover}'.  J Jy  a  similar  number  of  witnesses,  the  defendant 
proved  that  her  services,  and  the  labor  of  her  two  little  negro 
boys ;  the  use  of  her  horse,  cart,  oxen,  stock,  &c.,  by  the  plain- 
tiff, were  worth  fully  as  much  as  her  board.  And  so  far,  if  the 
Witnesses  arc  ecjually  credible,  the  testimony  would  seem  very 
much  balanced. 

John  M.  Benson  was  then  introduced  by  the  defendant,  and 
his  testimony  seems,  if  credible,  to  authorize  a  strong  presump- 
tion that  the  defendant  was  not  to  pay  the  plaintiff  for  her 
board,  inasmuch  as  the  latter  said  to  the  witness  that  he  did 
not  expect  to  charge  her.  liut  it  was  insisted  that  the  testi- 
mony of  Benson  should  be  received  with  suspicion,  because 
of  his  bias — he  himself  acknowledging  that  he  was  unfriendly 
to  the  plaintiff. 

Let  this  be  conceded,  and  yet  the  following  considerations 
and  circumstances  cause  the  scales  of  evidence  to  preponderate 
against  the  plaintiff : 

1.  The  defendant  went  to  the  plaintiff's  house  with  her 
stock,  cart,  provisions,  furniture  and  little  negroes ;  the  pork 
she  carried  with  her  was  consumed  by  the  family  of  plaintiff; 
her  stock  used  by  them  ;  her  oxen  and  cart  employed  by  him 
paying  for  the  rent  of  plaintiff's  homestead ;  and  the  services 
of  herself  (who,  though  aged,  is  described  as  of  "  unsurpassed 
industry,  and  almost  always  at  work,  carding,  washing,  &c.") 
rendered  about  the  premises.  All  of  which  seems  to  show,  that 
the  parties  made  a  sort  of  common  account  in  house-keeping. 

2.  In  the  letter  of  plaintiff,  which  was  in  evidence,  we  find 
him  saying,  "  if  you  can  forgive  what  has  been  done ;  if  you 
will  come  back  I  will  stop  the  suit,'*  ic. 

What  was  it  she  was  asked  to  forgive  ?    What  the  wrong 
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Parker  ot.  Walden. 

which  had  been  done,  aad  which  needed  forgiyeness!  The 
context  f nmishea  the  answer,  and  shows  that  that  wnmg  waf 
the  claim,  by  suit,  of  payment  for  defendant's  board:  for  this  is 
the  iiynry  which  he  promises  to  redress,  if  she  will  forgive  and 
eome  back.  He  adds,  that  he  would  let  the  smt  go  no  furthsi^ 
if  she  would  come  ani  Uw  asshe  didbefore.  And  this,  undsr 
tbe  circmnstancos,  seems  an  additional  confirmation  of  the 
opinion,  that  the  defendant  was  before  living  with  him  in  a  way 
that  made  a  charge  for  board  improper  and  unjust. 

Again:  the  plaintiff  repeats,  that  he '^  is  truly  sony  for  what 
has  passed,"  and  begs  to  beforgiven. 

These  considerations,  in  our  opinion,  might  very  propeily 
have  influenced  the  Ooort^below  to  hold,  that  there  was  a  con- 
siderable preponderance  of  testimony  in  favor  of  the  drfendaot; 
and  accordingly,  in  view  of  the  act  of  the  last  Legislature,  to 
have  granted  a  new  trial.  Especially  do  they  render  it  proper 
that  we  should  not  control  the  discretion  of  tiie  Circuit  Juid^ 
who  had  the  witnesses  before  him,  and  being  more  ef  the 
vicinage,  as  it  were,  could  better  judge  than  we  of  their  ohas> 
aeters,  and  the  value  of  their  testimony.  It  has  been  often 
said,  that  for  such  reasons  as  those  last  specified,  a  reviewing 
Court  should  be  ever  cautious  in  controlling  the  Circuit  Judge 
who  grants  a  new  trial. 

We  take  occasion  to  add,  that  we  do  not  regard  the  letter  of 
the  plaintiff,  to  which  we  have  referred,  as  improperly  admitted^ 
because  written  by  way  of  a  compromise,  as  was  insisted  in  the 
argument  It  does  not  bear  the  character  of  an  instrument  by 
which  the  plaintiff  was  endeavoring  to  buy  his  peace.  It  hae 
the  impress,  indeed,  ef  a  just  and  christian  frame  of  mind^  de^ 
sirous  "of  peace  and  friendship,'*  as  the  plaintiff  expresses  it; 
and  its  whole  tenor  is  creditable  to  its  writer:  but  it  was  no 
offer  of  compromise,  in  the  legal  sense  of  the  term,  and  mi 
properly  admitted  as  evidence. 

Judgment  aflbmed. 
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Smith,  adm'r,  4c.  m.  Gently. 


Ko.  7. — Jomr  Smith,  adm'r,  &e.  plaintiff  in  error,  va.  Mason 
Gkntrt,  defendant  in  error. 

p.]  A  Cooit  of  Eqnity  will  not  pormit  an  administrator,  who.  In  184G,  takee 
oat  lettera  on  tbe  estate  of  an  intestate  who  died  in  1823  or  1824,  without 
heiKi|  distributees  or  creditors,  to  recover  a  tract  of  land  from  one  who  pur- 
chased the  flame,  and  hits  been,  for  manj  years,  in  pracabic  possession 
Oereor. 

In  Equity,  in  Fayette  Superior  Court.  Demurrer.  Deci- 
ded by  Judge  Wahner,  March  Term,  1854. 

Everett  Noland  drew  lot  of  land  No.  48,  in  the  18th  district 
of  OK^giiiany  Henry,  now  Fayette  county.  Noland  died  in 
1828  or  '24,  without  heirs,  dktributees  or  creditors.  Mason 
Gentry  purdiased  said  lot  of  land,  in  1886,  from  Samuel  Smith, 
tald^  his  bond  for  titles  and  paying  a  part  of  the  purchase- 
money-i— Smith  being  in  possession  at  the  time  and  claiming 
the  land  as  his  own.  Gentry  went  immediately  into  possession, 
and  has  continued  so  erer  since.  In  1849,  John  Smith  took 
out  lettars  of  administration  on  the  estate  of  Noland,  in  the 
ecnmty  of  Columbia,  and  commenced  an  action  of  ejectment 
sgainat  Gentry,  for  said  land,  returnable  to  the  March  Term, 
1850,  of  Fayette  Superior  Court;  and  which  cause  is  now 
pending  on  the  appeal.  Gentry  fQed  his  bill,  alleging  the  fore- 
going facts,  and  prayed  the  Court  that  John  Smith,  adminis- 
trator of  Noland,  be  perpetually  enjoined  from  prosecuting  the 
said  action  of  ejectment. 

•  To  this  bill,  the  defendant  filed  a  general  demurrer,  which, 
after  argument  had  thereon,  the  Court  over-ruled  and  ordered 
the  defendant  to  answer.  To  which  decision  of  the  Court,. 
CooDsel  for  defendant  excepted. 

StoX£,  for  plaintiff. 
Eza^BD,  for  defendant. 
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Smith,  adm'r,  Ac.  «f.  Gentry. 

Bff  the  OourL — Starnes,  J.  delivering  the  opinion. 

[1.]  The  complainant  in  this  case,  is  in  the  posseaaion  of 
the  land  specified  in  the  bill,  under  a  claim  of  rights  in  gooft 
faith  asserted,  and  has  been  so  for  many  years.  His  posseanoo^ 
under  such  circumstances,  must  prevail  until  some  one  shows  ft 
better  title  to  the  land.  Can  such  title  be  shown  by  the  de- 
fendant, who  has  administered  on  the  estate  of  Samuel  Smith, 
(admitting  title  to  be  in  this  estate,) /or  the  purpose  of  reeover- 
ing  the  land  from  the  complainant,  when  there  are  neither- 
heirs,  dietributeee  nor  creditors  of  said  estate? 

The  bill  alleges  these  facts  to  be  true,  and  the  demurrer  ad- 
mits them,  of  course.  If  they  are  true,  there  would  seem  to  be 
no  e({mtj  in  permitting  such  a  claim  to  prevail  over  the  right- 
ful possession  of  the  complainant.  What  good  can  come  of  it  T 
What  purposes  of  justice  be  subserved  by  it  ? 

But  there  is  another  question,  the  answer  to  which  is,  per- 
haps, more  decisive.  If  there  be  neither  heirs  nor  creditors^ 
what  title  to  the  property  has  an  administrator  ? 

An  administrator  "  is  a  person  lawfully  appointed  to  man- 
age and  settle  the  estate  of  a  deceased  person,  who  has  left  no 
executor".  But  if  there  be  no  settlement  to  be  made,  as  there 
can  be  none,  where  there  are  neither  heirs  nor  creditors,  in 
what  way  can  an  estate  be  settled  and  managed,  and  how  can 
there  be  an  administrator  of  it? 

If  there  be  neither  heirs,  distributees  nor  creditors  of  an  es- 
tate, we  know  that  the  same  escheats,  and  then  the  escheator,  * 
is  the  person  entitled  to  take  the  property  into  possession.* 
Hence,  if  a  person  die  without  heirs  or  creditors,  there  is  no- 
need  that  a  trustee,  in  the  character  of  an  administrator,  should  * 
be  appointed  for  the  purpose  of  taking  his  estate  into  posses- 
sion, inasmuch  as  the  law  has  already  appointed  a  trustee  for 
that  purpose,  viz :  the  csoheator.     The  title  to  the  property, 
for  all  purposes  of  its  disposition,  in  such  case,  is  in  tliatofiicer, 
and  no  other  ought,  in  justice,  to  recover  the  same. 

It  may  be  said  that  the  Court  of  Ordinary,  a  Court  of  com- 
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petent  jurisdiction  in  the  premises,  has  already  pronounced 
upon  this  snbject,  by  grantbg  letters  to  the  complainant,  and 
its  judgment  cannot  be  collaterally  impeached.  This  mrotdd  be 
true  in  a  Court  of  Law;  and  such  is  the  effect  of  what  this 
Court  says,  in  the  case  of  Bryan  va.  Walton^  (14  Ga.  R.  196.) 
Bat  it  does  not  follow  that  a  Court,  whoso  high  province  it  is 
to  correct  that  wherein  the  Law,  by  reason  of  its  universality, 
is  deficient,  may  not  interpose  to  frustrate  a  proceeding  so  con- 
trary to  Equity,  when  a  case  is  presented  for  its  consideration 
like  that  before  us,  where  a  recovery,  by  the  administrator, 
eui  in  no  wise  advance  justice,  or  subserve  any  other  purpose 
than  that  of  putting  fees  into  his  pocket. 

Whether  tho  complainant  be  entitled  to  hold  possession  of 
this  land  or  not,  as  against  the  eschcator,  we  think  a  Court  of 
Equity  should  not  permit  his  possession  to  be  disturbed  by  one 
who  has  no  just  or  equitable  right  to  deprive  him  of  that  pos- 

BMUOn. 

Let  the  judgment  be  reversed. 


Ko.  8. — ^William  W.  Carlisle,  plaintiff  in  error,  vs.  Mial 
M.  Tidwell,  administrator  of  Josiah  C.  Berry,  dec'd. 

[l.J  A  motion  is  [made  for  a  new  trial,  on  the  gronnd  of  "newly  discovered 
•ridence.*'  The  mover  swears  that  he  was  not  "apprised  of  the  existence 
and  materiality''  of  the  evidence,  until  after  the  finding  of  the  verdict:  Held, 
fhat  such  an  affidavit  is  not  sufficient  to  support  such  a  motion,  especially 
in  a  case  in  which  it  is  far  from  clear  that  the  evidence,  if  admitted,  ought  to 
make  any  change  in  the  verdict 

Debt,  in  Fayette  Superior  Court.    Motion  for  a  new  trial. 
Decided  hy  Judge  Ibwin,  at  Chambers,  9th  March,  1854. 

This  was  an  action  of  debt,  brought  by  William  W.  Carlisle, 
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against  Mial  M.  Tidwell,  as  administrator  on  the  estate  of 
Jo»ah  G.  Berry,  deceased^  on  the  following  note: 

Twelve  months  after  date,  I  promise  to  pay  William  W. 
Carlisle,  or  bearer.  Five  Hundred  and  Eighty-one  ^'g^^  dollan, 
to  bear  interest  from  the  25th  day  of  December  last,  for  valne 
received.    Witness  my  hand  and  seal,  this  10th  AprO,  1841. 

JOSIAH  C.  BERRY,  [l.  s.] 

The  action  was  commenced  in  1849.  The  defendant  filed  a 
special  picn  of  payment,  alleging  that  the  note  had  been  folly 
paid  off  by  Berry,  in  his  life-time,  to  Carlisle,  in  money,  lands 
and  negroes. 

On  the  trial,  in  support  of  his  plea  of  payment,  defendant 
introduced  Thomas  Berry,  who  testified,  'Hhat  after  the  death 
of  Josiah  C.  Beny,  in  the  State  of  Alabama,  at  the  April 
Term  of  Chambers  Superior  Court,  in  the  year  1848,  witness 
was  arrested  for  debt  and  confined  in  jail;  that  he  was  relea- 
sed, upon  the  ground  that  he  would  turn  over  property  to  dis- 
charge the  debts  against  the  witness  and  Josiah  C.  Berry ;  that 
there  was  some  31^00  in  judgments  and  suit  against  them,  and 
other  debts  beside;  that  witness  turned  over  five  negroes, 
which  sold  for  upwards  of  $1500 ;  a  tract  of  land  which  sold 
for  9840 ;  that  he  gave  up  a  settlement  of  land,  for  which  lie 
contracted  to  pay  $2000,  (and  had  paid  (800)  in  discharge  of 
the  original  debt.  That  when  he  was  under  arrest,  plaintiff 
made  an  examination  of  the  dockets  and  otherwise,  and  report- 
ed  that  the  property  turned  over,  would  pay  all  the  debts,  ftc. 
Tliat  Carlisle,  the  plaintiff,  told  witness  frequently  afterwards, 
that  he  had  no  claims  against  the  estate  of  Josiah  C.  Bony. 
That  all  the  debts  against  witness  and  Josiah  C.  Berry  were 
raked  up  in  1843,  and  property  turned  over  sufficient  to  satisfy 
and  discharge  them,  and  they  were  discharged  and  paid  off  by. 
the  delivery  of  s;iid  property." 

The  defendant  read  in  evidence  a  notice  from  Carlisle  to 
Matthew  Turner,  administrator  of  Josiah  C.  Beny,  in  the  State^ 
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of  Alabama,  dated  January,  1844,  in  wlilch  he  notified  "Tur- 
ner that  he  held  sixteen  judgments  for  forty  dolLira  each,  and 
one  for  sixteen  dollars  and  sixty  cent;^,  in  favor  (if  Dreal  E. 
Pace,  for  the  use,  &c.  against  Thomas  and  Josiah  C.  Rcrvj ; 
also  a  fi.  fa.  from  the  Circuit  Court  of  Chambers  County,  in 
&Yor  of  Wm.  Thaxton  against  Josiah  C.  Berry,  and  himself  as 
security,  for  $106 ;  also  judgment  in  favor  of  C.  G.  Hudson  for 
9240  85;  also  a  note  for  forty-five  dollars,  due  in  1841  against 
the  said  Josiah  C.  Berry." 

The  Jury  found  a  verdict  for  the  defendant :  whereupon, 
Counsel  for  the  plaintiff  moved  the  Court  for  a  new  trial,  upon 
the  grounds — 

1st.  Because  the  Jury  found  contrary  to  evidence. 

2d.  Because  the  Jury  found  contrary  to  Law. 

3d.  Because,  since  the  trial  of  the  cause,  the  plaintiff  has 
discovered  evidence  by  which  he  can  prove  that  the  sulc  of  the 
five  negroes  and  the  lot  of  land  testified  to  by  the  witness, 
Thomas  Berry,  did  not  pay  off  all  the  judgments  and  executions, 
and  the  note  sued  on. 

The  newly  discovered  evidence,  relied  upon  and  produced, 
was,  1st  An  exemplification  from  the  records  of  the  Circuit 
Court  of  Chambers  county,  Alabama,  containing  a  judgment 
and  execution  in  favor  of  Cuthbert  G.  Hudson,  against  the 
said  Thomas  Berry,  at  the  April  Term,  1842  of  sold  Court — 
from  which  exemplification  it  appeared  that  said  fi.  fa.  to  the 
amount  of  {221,  was,  on  the  5th  day  of  September,  1842, 
transfenred  by  said  Iludson  to  Carlisle,  and  which  was  still  open 
and  unsettled.  2d.  The  affidavit  of  Alexander  G.  Mmray,  of 
OriflBuD,  Ga.  setting  forth  that  on  the  2r>th  day  of  March,  1843, 
lie  and  Us  partner  in  the  practice  of  the  Law,  received  from 
Jm.  E.  Reese,  for  collection,  a  note  for  $233  28,  made  by 
Thanas  and  Josiah  C.  Berry,  on  the  27th  January,  1841,  and 
due  26th  December  ensuing ;  that  Tidwell  had  admitted  the 
jaMMsa  of  said  note,  and  had  promised  to  pay  it ;  that  Thomas 
Beny  had  also  admitted  to  witness  that  said  note  was  just  and 
•wmg."  8d.  The  testimony  of  one  Leroy  Driver  of  Chambers 
Oomityy  Alabama^  as  taken  by  mterrogatories  in  another  case 
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against  said  TidwoU  as  administrator,  in  the  Superior  Court  of 
Fayette  county^  and  of  filo  in  said  Court,  in  substance,  '^  that 
he,  the  said  Driver,  was  cognizant  of  the  application  of  the 
money  arising  from  the  sale  of  the  five  negroes,  testified  about 
by  Thomas  Berry. 

In  support  of  his  application,  the  plaintiff,  Wm.  W.  Carlisle, 
submitted  his  affidavit,  verifying  the  facts  set  forth,  and  alao 
stating  that  he  was  not  '^  apprized  of  the  existence  and  materi- 
ality" of  the  said  newly  discovered  evidence,  until  after  the  ren- 
dition of  the  verdict. 

After  argument  had  on  the  motion  for  a  new  trial,  the  Court 
over-ruled  the  same  and  refused  to  grant  it,  and  Counsel  for 
plaintiff  excepted. 

Stoste,  for  plaintiff  in  error. 

TiBWELL,  for  defendant  in  error. 

By  the  Court. — Benning,  J.  delivering  the  opinion. 

The  new  trial  was  moved  for  on  three  grounds.  1.  That  the 
verdict  was  contrary  to  evidence.  2d.  Contrary  to  Law. 
8d.  That  the  plaintiff  had  discovered  new  evidence  since  the 
trial. 

There  is  plainly  no  foundation  for  the  first  and  second 


[1.]  As  to  the  third,  the  plaintiff's  affidavit  docs  not  support 
it— does  not  say  that  the  evidence  which  he  wishes  to  use,  has 
been  discovered  since  the  trial.  What  the  affidavit  says  is,  that 
hfi,  the  plaintiff,  was  not  ^'  apprized  of  the  existence  aitd  maU- 
riaUtjf'  of  that  evidence,  until  after  the  rendition  of  the  ver- 
dict. He  does  not  say,  that  he  did  not  know  of  the  exiUenoe 
of  the  evidence.  And  it  is  to  be  presumed,  that  he  does  not 
mean  so  to  say,  for  it  is  apparent  from  that  evidence  itsdf^ 
that  he  knew  of  the  existence  of  much  of  it.  He  knew,  as 
appears  by  the  exemplification  from  the  Court  in  Alabama,  of 
the  existence  of  the  fi.fa.  in  favor  of  Hudson  against  Thomas 
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Seny ;  for  the  exemplification  shows  the  fi,  fa.  to  have  been 
transferred  to  him,  himself,  as  long  before  as  September,  1842^ 
and  his  notice  to  Turner,  the  administrator  of  J.  C.  Berry, 
dated  January,  1844,  mentions  that  ji.  fa,  as  one  then  belong- 
ing to  him.  So,  likewise,  he  knew  of  the  existence  of  the 
seventeen  fi.  fas.  in  favor  of  Pace,  for  the  use  of  Simmons 
against  T.  Berry  and  J.  C.  Berry,  and  of  the  existence  of  the 
fact  that  these  fi.  fas.  received  a  part  of  the  money  for  which 
the  negroes  of  Thomas  Berry  were  sold  :  for  Driver's  interrog- 
atories say,  that  such  part  of  the  money  was  credited  on  the 
fi.  fas.  which,  with  others,  had  been  levied  on  the  negroes ;  and 
his,  the  plaintiff  s  same  notice  to  Turner,  the  administrator, 
mentions  these  fi.  fas.  as  being  also  held  by  him,  which  notice 
iras  in  1844. 

This  being  so,  it  is  necessary  so  to  construe  the  plaintiff's 
affidavit,  as  to  make  it  mean  to  say,  that  although  he  was 
aware  of  the  existence  of  the  evidence,  he  was  not  aware  of  its 
materiality. 

But  sueh  an  affidavit  is  not  sufficient  to  support  a  motion  for 
a  new  trial,  made  on  the  ground  of  evidence,  discovered  after 
the  trial.  For  it  is  the  discovery  of  unknown  evidence :  not  of 
the  materiality  of  known  evidence,  which  can  serve  as  a  cause 
for  a  new  trial. 

The  affidavit  does  not  even  say,  that  the  plaintiff  hvid  forgot- 
ten the  existence  of  the  evidence. 

And,  indeed,  if  this  evidence  on  a  new  trial,  should  one  be 
granted,  should  be  laid  before  the  Jury,  it  is  far  from  clear  that 
it  ought  to  bring  about  any  change  in  the  verdict — ^that  it 
ouglit  to  do  away  with  the  effect  of  the  absence  of  this  large 
note  from  the  notice,  which  the  plaintiff  gave  J.  C.  Berry's 
adminiBtrator,  Tomer,  of  the  demands  which  he  held  against 
him,  as  sndi  administrator,  and  with  the  effect  of  his  admissions 
made  to  Thomas  Berry,  fortified  as  each  particular  is,  by  such 
a  lapse  of  time. 

So,  therefore,  this  third  ground  is  likewise  bsuffioient  to  sup- 
ftxt  the  motion  for  a  new  trial. 
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Therefore,  the  judgment  of  the  Court  below  ought  to  be 
affirmed. 


No.  9. — Uel  L.  Wrigut,  Isaac  Scott  and  others,  plaintiflb 
in  error,  vb.  The  Central  Rail-road  &  Banking  Com- 
pany, defendant  in  error. 

[1.]  When  the  question  is  one  of  diligence,  between  a  bank  and  its  agent,  it 
is  not  competent  for  the  latter  to  protect  himself,  by  proving  the  custom  of 
another  bank,  in  providing  its  agents  with  suitable  buildings  and  iron  safes, 
for  the  purpose  of  keeping  securely  the  money  of  the  principal. 

[2.]  It  is  competent  for  au  agent,  who  has  been  robbed  of  the  money  of  his 
principal,  to  show  that  banks  and  other  custodions  of  money,  look  to  their 
vaults  and  safes  for  security,  and  not  the  outside  fastenings  of  the  building 
in  which  it  is  kept. 

f  3.]  An  agent  for  hiro,  without  specific  instructions,  is  bound  to  observe  all 
the  precautious  ordinarily  pursued  in  relation  to  the  particular  business  in 
which  he  is  employed,  and  according  to  the  usage  of  the  place  and  the  cir- 
cumstances of  the  times  within  which  the  business  is  transacted. 

[4.]  It  is  the  privilege,  though  not,  necessarily,  tlie  duty  of  the  Court-to  sum 
np  the  evidence  in  conclusion. 

[5.]  It  is  not  necessary,  in  summing  np,  that  any  material  fact  should  be  sta- 
ted :  still,  it  is  not  just  to  present  the  proof,  prominently,  on  one  side,  and 
omit,  entirely,  the  countervailing  evidence  on  the  other. 

Debt,  in  Bibb  Superior  Court.  Tried  before  Judge  PowXR8| 
November  Term,  1853. 

This  was  an  action  of  debt,  brought  by  the^Central  Bail-ro«d 
and  Banking  Company,  against  Uel  Wright  and  othezSy  on  tho 
following  bond : 

^'GBonaiA — ^DeEalb  County: 
Know  all  men  by  these  presents^  that  we,  U.  L.  Wngh^  DnM 
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Scott,  James  D.  Carhart,  'William  B.  Carhart,  James  T.  Doane, 
James  Robinson,  Tenrence  Doonan,  Joseph  Thompson  and  Wil- 
liam B.  Davis,  are  held  and  firmly  bound  nnto  the  Central 
Bail-road  k  Banking  Company  of  Georgia,  in  the  fall  sum  of 
Ten  Thousand  Dollars,  to  be  paid  to  the  said  Company  or  its 
assigns ;  for  Trhich  payment  we  bind  ourselves,  our  heirs,  exec- 
tCBB  and  administrators,  jointly  and  severally,  firmly  by  these 
presents,  sealed  with  our  seals  and  signed  with  our  hands,  this 
22d  day  of  November,  1850.  llVliereas,  the  abovo  bound  U. 
lb  Wright  has  been  appointed  to  the  office  of  agent  of  the  said, 
the  Central  Rail-road  k  Banking  Company  of  Greorgia,  at  At- 
lanta. Now,  the  condition  of  the  above  bond  or  obligation  is 
such,  that  if  the  said  U.  L.  Wright  shall  well  and  truly  execute, 
and  fai&fidly  diseharge  the  duties  required  of  him  in  said  of- 
fice, and  all  other  duties  required  of  him  in  the  business  of  the 
said,  The  Central  Rail-road  and  Banking  Company  of  Georgia, 
and  in  all  things  shall  well  and  faithfully  behave  and  conduct 
lumself  and  di^harge  the  trust  reposed  in  him,  then  this  obli- 
gation to  be  void.*'  U.  L.  Wright,  [l.s.] 

Isaac  Scott,  [l.  s.] 
James  D.  Carhart,  [l.  s.] 
William  B.  Carhart,  [l.s.] 
Jambs  T.  Doane,  [l.s.] 
Jamrs  Robinson,  [l.s.] 
Terrenci  Doonan,  [l.  s.] 
Joseph  Thompson,  [l.  s.] 
Wm.  B.  Davip,  [l.s.] 

The  declaration  alleged  '^  that  on  the  16th  day  of  March, 
1852,  there  came  into  the  hands  of  the  said  Wright,  as  such 
agent,  the  sum  of  Twenty  Thousand  Dollars,  for  which  the 
said  Wright  had  failed  and  refused  to  render  a  true  and  faith- 
ful aocount,  and  to  pay  over  the  same  to  the  plaintifi*." 

To  this  action,  the  defendants  pleaded  specially,  ^^  that  on 
the  16th  day  of  March,  1852,  $18,121  76  of  money  of  said 
plaintiff,  was,  by  some  unknown  person,  feloniously  and  pri- 
TOtdj  stoleB,  taken  and  carried  away,  irithout  the  knowledge 
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of  said  U.  L.  Wright,  and  without  any  negligence  or  carelew- 
ness  on  the  part  of  said  Wright,  said  sum  of  money,  on  the  day 
and  year  aforesaid,  having  been  stolen  from  a  large  iron  safe 
situate  in  the  back  room  of  the  business  house  of  the  said 
Wright,  in  the  City  of  Atlanta,"  &c. 

On  the  trial,  plaintiff  read  in  evidence  the  bond  of  Wright 
and  his  securities,  and  proved  by  Richard  W.  Adams,  "  that 
on  the  16th  day  of  March,  1852,  the  amount  of  money  in  the 
hands  of  Wright,  as  the  agent  of  plaintiff,  was  $16,387  76; 
which  sum  he,  the  said  Wright,  had  never  paid  over  to 
plaintiff;  that  Wright  received,  as  a  salary  for  his  services, 
((50  per  month.  The  principal  business  of  Wright  was  to 
discount  bills  on  Savannah,  predicated  on  shipments  of  cotton 
and  produce,  to  collect  papers,  circulate  bills,  &c.  as  bank 
agent,"  and  closed. 

The  defendant  opened  his  defence,  and  it  appeared  in  evi- 
dence, that  the  money  was  kept  in  an  iron  safe,  situate  in  the 
back  room  of  a  business  house  in  the  City  of  Atlanta,  which 
was  occupied  as  a  bed-room,  and  in  which  two  persons  slept 
every  night.  The  shutter  of  one  of  the  windows  to  said  room, 
had  been  off  for  some  time,  and  the  glass  window  was  fastened 
down  by  a  nail.  On  the  night  the  robbery  is  alleged  to  have 
been  committed,  the  persons  who  usually  slept  in  the  room, 
were  at  a  ball ;  and  that  between  the  hours  of  9  and  10  o'clock, 
Wright  went  to  the  ball  and  gave  the  key  of  the  house  to  one 
of  them.  It  also  appeared  in  evidence,  that  a  noise  was  heard 
by  DanielJ.  Owens,  between  the  hours  aforesaid  on  that  night, 
which  he,  Owens,  thought  was  caused  by  a  cat  breaking  a  tum- 
bler in^is  own  house,  which  noise  was  in  the  direction  of  the  win- 
dow of  Wright's  room,  which  had  no  shutter,  the  said  window  being 
not  more  than  fifteen  feet  from  Owens,  who  was  in  his  omt 
room  at  the  time.  A  pane  of  glass  in  the  window,  was  broken* 
out,  and  the  iron  safe  left  open,  and  had  the  appearance  of  be>* 
ing  forced  open.  Wright  had  been  seen  to  enter  through  tiiis 
window  by  Owens  once,  before  the  night  of  the  robbery,  alleg- 
ing that  the  young  men  had  the  key  and  were  absent. 

It  was  also  in  evidence,  '^that  the  place  whero  Wright  kepfr 


^^^ 


;   DMftiTUB,  AUGUST  TEBM,  1851  lit 

Aij,  -vumwh  u  is  usual  for  iiierf9haaU  or  bank  agents  tp 
h'^Atknta.  Wright  lost  his  own  money,  that  vas  in  tha 
at  die  .titne;  that  IL  B.  Gnyler,  the  President  of  ttM- 
jf  ikadhoen  in  the  room  oecnpied  by  Wright  as  agent,  and 
no  eomplaint  as  to  the  safety  or  insecnrity  of  the  plaoe^ 
iree  months  after  the  robbery,  the  Bank  continued  Wright 
ix  agent  in  the  transaction  of  bosiness,  by  sending  him 
h^:^  for  eoDection,  &c.  and  continued  his  salary  up  to 
•*dayofJune,1862."  ' 

fekdants  introduced  J.  C*  Plant,  and  proposed  to  prore  , 
^  ^that  he  was  agent  of  the  Marine  &  Fire  Insurance 
^•nd.that  it  was  the  custom  of  that  Bank  to  furnish  strong 
vhstantial  safes  to  their  agencies,  for  the  safe-keeping  of 
■wney",  which,  on  motion,  the  Court  rejected,  and  Coun- 
r4efendants  excepted.   • 

iiDdants  then  proposed  to  prove  by  Plant,  ^^that  banks 
ftlodc  to  outer  doors  and  windows  for  security  to  their 
^SHmies,  papers,  &c.  but  to  their  raults  and  strong  safea", 
\f  htmg  objected  to,  the  Court  refused,  and  Counsel  for 
Slants  excepted. 

Mh  other  eridcncc  was  adduced,  which  it  is  unnecessaiyy 
io  set  forth. 

wmA  for  defendants  requested  the  Court  to  charge  the 
^that  a  person  standing  in  the  relation  which  defendant 
and  to  the  plaintiff,  is  not  liable,  at  all  erents,  for  the  safe 
Ij  of  the  money  entrusted  to  him.  He  is  not  liable  for 
wdinary  diligence,  but  he  is  bound  for  ordinary  diligence 
Uthat  if  the  Jury  believed  that  the  eridence  established 
Wright  was  a  man  of  ordinary  prudence,  in  the  manage* 
0f-his  own  a&irs,  and  he  took  the  same  care  of  plaintiff's 
f  laa  he  did  of  his  own,  he  is  not  liable  in  law.'*  The 
ttafused  to  charge  exactly  as  requested,  but  did  charge 
B7t  that  Wright  was  bound  to  take  the  same  care  of 
jW'a  money  as  men  of  ordinaiy  prudence  would  take  of 
9Wn.  He  was  bound  for  ordinary  diligence  only ;  but 
Hrtion  for  the  Jury  to  decide  was,  did  he  keep  this  money 
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With  common  prudence  or  ordinary  diligence  ?  not  whether  he 
was  a  man  of  ordinary  prudence  in  the  management  of  his  af- 
fairs, generally — and  his  own  money  was  with  plaintiff's,  and  tar 
ken  at  the  sumc  time.  A  man  of  well  established  pmdence 
may,  in  a  particular  instance  perhaps,  be  guilty  of  the  grossest 
negligence ;  and  if  loss  resulted  to  one  trusting  him  as  plaintiff 
did  Wright,  by  reason  of  his  negligence,  lie  would  be  liable. 
The  Jury  will  therefore  look  to  all  the  facts  and  circumstances, 
aft  described  in  evidence ;  and  if,  from  the  examination,  an 
convinced  that  Wright,  on  this  occasion,  whatever  may  be  his 
general  chnractcr,  acted  negligently,  without  common  pmdenee 
or  cnre — ir.  that  event,  in  the  opinion  of  the  Court,  he  and  his 
acf'uritics  are  liable,  in  law,  to  the  plaintiff,  for  the  damage  sua- 
taineJ.  It  is  tberefore  proper  that  the  Jury  should  consider 
every  fact  in  evidence,  to  arrive  at  a  satisfactory  conclusion  aa 
to  the  chai-sictor  of  the  diligence  and  prudence  observed ;  and 
they  ma  V  consider  that  a  shutter  had  been  allowed  to  remain 
from  tlic  window;  the  window  sash  was  left  in  a  condition,  that 
the  nail,  if  any,  which  fastened  it  down,  could  have  been 
drawn  from  the  outside,  witti  an  instrument  or  thumb  and  fin* 
gcr ;  that  tho  young  men  who  slept  in  the  room  whero  the  safe 
WHS  kept,  Were  out  at  a  party,  the  night  of  the  alleged  robbety, 
with  the  knnwledgr>  of  defendant ;  that  the  chest  and  place 
were  not  suitable  for  keeping  so  large  au  amount  of  money.. 
Those  facts  had  been  alleged  and  insisted  on  in  argument-nlid 
they  exist  V  If  tho  Jury  believe  they  did,  let  them  say,  frma 
the  facts,  do  they  show  ordinary  diligence  on  tho  part  of 
Wright,  under  all  the  oircumtstances,  as  detailed?  If  they  do, 
then  he  is  not  liable ;  if  they  do  not,  then  Wright  is  liable  to 
plaintiff."  The  Court  further  charged  the  Jury,  "  that  if  they 
belli  ved  fi-ora  the  evidence,  that  Wright  had  been  guilty  of 
criminal  conduct ;  that  is,  in  being,  himself,  the  robber,  in 
that  event,  there  was  an  end  to  the  inquiry ;  for  the  defendant 
and  hi?!  socuritiL-:^  would,  unriucsitionably,  be  liable  to  plaintiff." 
To  wWwh  charges  an<i  vrfiisiil  to  charge  by  the  Court,  Counsel 
for  defendants  e.\'co])ted ;  and  upon  these  several  exoeptiona^ 
error  is  assigacd. 
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HoDoKAU)  and  H.  Wabner,  for  plaiiitiT  in  error. 

Pox,  NiSBET  &  PoE,  for  defendant  in  error. 

Sjf  tie  Court, — ^Lcmpkik,  J.  delivering  the  opinion. 

[1.]  Did  the'  Court  err  in  rejectin^^  the  testimony  of  Plant? 
It  iras  propoBod  to  prove  two  facts  by  this  witness — First,  That 
he  was  the  agent  of  the  Marine  InBuninec  BanL,  and  tlint  it 
was  the  costom  of  that  Bank  to  fuiTiish  its  agents  ^rith  a  suit- 
able place  and  iron-safes  for  keeping,  securely,  tlie  i'un<Is  in 
their  hands ;  and  Secondly,  that  bank.4  and  other  ciistodions 
of  money,  do  not  look  to  doors  and  windows  for  protection,  but 
to  their. vaults  and  strong  )x>xcs. 

Wo  see  no  error  in  the  Court,  in  refusing  to  ailinit  that  por- 
tion of  the  tostimony,  which  wont  to  establish  the  usago  of  the 
particular  Bank  for  which  the  witness  was  cnii)Ioyed.  It  does 
not  appear,  however,  that  Mr.  Wright  ever  a)>piied  to  his  prin- 
cipal, to  be  provided  with  additional  means  of  hucuriiy  for  keep- 
ing their  cash,  or  complained  that  they  liad  not  boen  furnislictL 
On  the  contrary,  the  proof  is,  that  he  undertook,  for  the  con- 
aderation  paid  him,  and  the  collateral  benefits  resulting  from 
his  agency,  to  keep  the  money  and  eflects  of  the  CenU'ul  Rail- 
road &  Banking  Co.  by  such  means  as  he,  himself,  could  com- 
mand. 

[2-3  As  to  so  much  of  Plant's  evidence  as  seeks  to  show  tho 
opinion  entertained,  by  banks,  as  to  the  relative  v^'.luo  or 
strength  of  outside  fastenings,  and  vaults,  and  safes,  we  do  not 
see  why  it  should  have  been  ruled  out  as  incompetent.  The 
proof  was  certainly  pertinent  to  the  issue  :  as  to  its  weight,  we 
espiess  no  opinion. 

[8.3  We  see  no  error  in  the  refusal,  by  the  Court,  to  give 
the  special  instructions  asked,  namely :  that  if  the  Jury  be- 
lieved that  Wright  was  a  man  of  ordinary  diligence,  and  kept 
the  plaintiff's  money  with  tho  stime  care  that  he  did  his  own, 
they  could  not  find  against  tho  defendants. 
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This  is  not  the  law  of  this  case;  for,  as  was  very  properly 
remarked  by  the  presiding  Judge,  a  man,  even  of  exti-aordinary 
prudence,  might  be  guilty  of  gross  negligence,  in  a  particular  in- 
stance, both  as  it  respects  his  own  money  and  that  of  other  peo- 
ple. The  rule  to  bo  deduced  from  a  careful  examination  of  all 
the  authorities  upon  thii  subject,  seems  to  bo  this:  that  an 
agent  for  hire,  an<l  without  specific  instructions,  is  bound  to 
observe  all  the  precautions  ordinarily  pursued,  in  relation  to 
the  parti c^ular  business  in  which  he  is  eraployed;  and  accord- 
ing to  tlie  usage  of  the  place,  and  the  circumstances  of  the 
times  Within  which  the  business  is  transacted. 

"What  mij^ht  be  extraordinary  care  at  one  place  and  under  one 
set  of  circumstances,  raightamount  only  to  ordinary  diligence,  at 
other  places  and  under  a  different  state  of  facts.  While  bur- 
glaries were  nightly  pcrpetiiited,  or  attempted,  in  Augiista,  on 
a  recent  occasion,  surely  ordinartj  diligence  would  demand  a 
degree  of  watchfulness  and  care,  whicli  would  not  be  tlioiight 
of  under  other  circumstance?.  So,  when  Roberts  and  his 
gang  were  at  large  and  hovering  around  a  place,  what  man  of 
common  prudence  would  not  guard  his  own  treasure,  as  well  as 
that  of  others,  with  more  cave  and  caution  ?  We  use  these  il- 
lustrations, to  make  the  rule*  which  we  have  here  prescribed, 
intelligible. 

For  the  sake  of  convenience,  wo  propose  to  transpose  the 
third  and  fourth  assi^ixnmcnts,  and  consider  the  latter  firr?t. 

[4.]  Was  the  Court  justified  in  charging  the  Jury,  that  if 
they  should  fintl  that  Wright  himself  was  tli«j  robber,  he  and 
his  securities  were  ungues tionably  liable?  It  is  objected  that 
there  was  nothing,  cither  in  the  pleadings  or  proof,  to  author- 
ize this  charge.  ^V^lat  is  this  case  ?  , Wright  was  appointed 
by  the  Central  Rail-road  anJ  Banking  Company,  their  agent 
at  Atlanta.  He  gave  bond,  with  security,  conditioned  that  he 
would  well  and  truly  exocute,  and  faithfully  discharge  the 
dutie?  rcMuired  of  him  in  said  offico ;  and  all  other  duties 
required  of  him,  in  tlic  l);i:.iines3  of  his  employers.  The  proof 
was,  the  principal  busin-jis  rcri'iired  of  Wright,  was  to  discount 
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bills  on  SaTannah,  drawn  on  shipments  of  cotton  and  other 
produce ;  to  cdlect  papers ;  oirciilate  bills,  &c.  as  Bank  Agent 

Now,  the  breach  of  the  bond  is  not  the  robbery  resulting 
firom  the  carelessness  or  misconduct  of  the  agent,  but  his  fail* 
toe  or  neglect  to  pay  orer  some  sixteen  or  eighteen  thousand 
doUan  of  the  plaintiff's  money  in  his  hands.  Wright's  defence 
is,  and  he  files  a  special  plea  to  that  effect,  that  on  the  night 
of  the  lOth  of  March,  1852,  his  room,  where  Jie  kept  plaintiff's 
money,  was  feloniously  entered,  and  the  money  was  stolen 
firom  the  iron  chest  in  which  it  was  locked  up.  Now,  if  the 
defendant  failed  to  show  that  the  money  was  burglariously 
taken,  and  that,  too,  under  circumstances,  which,  in  law,  would 
afford  him  protection,  he,  of  course,  was  liable  for  failing  to 
acoonnt  for  this  fund;  and  consequently,  this  charge  was  wholly 
unnecessary,  so  far  as  the  rights  of  tho  plaintiff  were  concerned, 
though  certainly  true  as  an  abstract  propositiou. 

But  it  is  insisted,  that  the  ciiargo  was  erroneous,  because 
hypothetical— ^tliere  being  no  proof  to  establish  the  guilt  of 
Wright 

Sut  it  was  incumbent  on  him  to  make  it  satisfactorily  appear 
that  some  one  else  was  guilty,  even  if  ho  cannot  identify  the 
particular  person :  otherwise,  his  pica  falls  to  the  ground,  and 
he  remains  liable  for  the  acknowledged  defalcation.  Conce- 
ding that  the  window  of  the  room  was  forced,  and  tho  safe 
entered  at  the  time  alleged,  does  the  proof  indicate  the  felon  I 
Has  any  one  been  prosecuted  and  convicted,  or  even  suspected 
of  tlua  crime?  The  guilty  party  has  hitherto  escaped  detec- 
tion. Does  tho  evidence  bhow  that  any  one  but  Mr.  Wright 
knew  that  this  room  would  \^  vacated  during  the  short  interval 
which  intervened,  between  tho  time  of  the  delivery  of  the  key 
to  the  elerks,  and  the  breaking  of  the  pane  of  glass  in  the 
unshuttered  window,  which  was  heard  in  the  neighborhood? 
Does  Mr.  Wright  prove  an  alibij  or  any  other  fact  which  is 
inoonsistent  with  his  own  guilt? 

These  remarks  arc  elicited,  not  for  tho  purpose  of  criminating 

Mr.  Wright,  or  even  insinuating  that  he,  liimself,  was  the  author 

'  ^  a  feigned  robbery :  but  to  show  that  the  Court  was  not  wholly 
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unwarranted  by  the  proof,  in  the  charge  which  it  gave.  The  only 
doubt  iSy  whether,  if  the  plaintiffs  put  their  recovery  upon  this 
ground,  and  not  merely  on  the  failure  to  account,  the  defendant 
should  not  have  been  notified  by  the  declaration  of  such  inten- 
tion ;  so  that  he  might  offer  rebutting  testimony  as  to  his  good 
character,  and  every  thing  else  which  would  establish  his  inno- 
cence. 

[5.]  One  question  more  remains  to  be  considered.  In  con- 
clusion, his  Honor,  tho  Circuit  Judge,  undertook  to  sum  up  die 
evidence.  In  doing  so,  he  grouped  together  a  few  of  the  most 
prominent  facts  against  the  defendant,  and  charged  the  Jury, 
that  if  Uiey  believed  them,  under  all  the  circumstances,  as  de* 
tailed,  then  they  should  find  for  tho  plaintiff. 

It  is  not,  necessarily,  the  duty  of  the  Court  to  sum  up  in  con- 
clusion. It  is  tho  privilego  of  the  Court  to  do  so.  Under  our 
Statute,  forbidding  the  Judge  to  intimate  as  to  what  is  or  is  not 
proven,  it  is  extremely  difficult  to  avoid  the  inhibiticfti  contained 
in  the  Act.  Still,  it  may  be  done,  and  must  be  done,  or  a  new 
trial  is  tho  consequence.  We  do  not  say,  that  in  summing  up, 
every  material  fact  must  be  stated. .  But  we  do  say,  that  it  is 
not  just  to  present  the  proof  prominently  on  one  side,  and  omit 
the  countervailing  evidence,  entirely,  on  the  other. 

And  this  is  the  defect  in  the  charge.  His  Honor,  in  com- 
menting on  the  nature  of  the  diligence  observed  by  the  defend- 
ant, told  the  Jury  that  they  might  consider  that  a  shutter  had 
been  allowed  to  remain  from  the  window,  the  window-sash  was 
left  in  a  condition  that  the  nail,  if  any ^  which  fastened  it  down, 
could  have  been  drawn  from  the  outside  with  an  instrument^  or 
with  the  thumb  and  finger ;  that  the  young  men  who  slept  in 
the  room  where  tho  chest  was  kept,  were  out  at  a  party  the 
night  of  the  alleged  robbery,  with  the  knowledge  of  the  defen- 
dant, Wright;  and  that  the  place  and  chest  were  nut  suitable 
for  so  large  an  amount  of  money. 

But  he  omitted  to  remind  them,  at  the  same  time,  that  Wright 
had  provided  a  means  of  equal,  or  greater  security,  than  was 
found,  ordinarily,  in  tho  City  of  Atlanta;  that  he  provided 
himself  with  an  iron  chest;  that  it  was  kept  in  a  room  where 
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two  young  gentlemen  xuaaHij  dept ;  that  the  sash  of  the  window 
wae  seonred  by  nails  inmde;  that  Wright  was  carefnl  of  the 
money  entruBted  to  his  keeping;  that  he  deposited  his  own 
moKiey  in  the  same  place ;  that  for  several  months  after  the 
alleged  robberyy  plaintifis  retained  Wright  in  their  employment, 
and  that  the  President  of  the  Company,  Mr.  Cuyler,  had  been 
in  the  room  and  saw  Wright's  mode  of  keeping  money,  and 
made  no  complaint. 

Upm  the  whole,  we  think  it  best  that  the  cause  be  sent  back 
for  a  re-hearing.  To  the  plaintiffs,  it  is  a  matter  of  delay 
only,  should  they  finally  recover.  To  the  defendant,  it  is  a 
question  of  character,  and  both  to  him  and  his  securities,  one  of 
pressing  pecuniary  importance.  It  should  be  fairly  and  fully 
heard. 


No.  10. — TnouiL6  T.  Wycue  and  Wii^x,  phuntiffs  in  error,  vs. 
Thomas  B.  Grebnb,  defendant. 

[1 .]  Where  tlicrc  arc  two  defendants  to  a  bill,  l>otli  of  whom  answer,  and  leave 
is  sulweqnentlj  granted  to  amend  the  bill :  and  one  appears  and  demurs  to 
the  smended  bill,  before  the  other  h«a  been  serrcd  with  a  copy :  Held,  that 
iaa  writ  of  error  to  re^erBO  the  judii^ent  upon  demurrer,  it  is  not  necessary 
to  Join  the  defendant  not  served ;  and  that  his  right!*,  neither  in  the  Court 
below,  nor  hi  this  Court,  ore  impaired  by  such  omission. 

The  defendant  in  error  joined  issue  mth  a  proteatando^  and 
moved  to  dismiss  the  writ  of  error,  on  the  grounds — 

1st  Because  Elias  McElvin  was,  and  is,  a  party  defendant 
in  the  Court  below,  and  ought  to  have  been  made  a  party  to 
tte  proceedings  in  error,  but  has  not  been  made  a  party  thereto. 

2d.  Because  the  said  Elias  McElvin  hath  had  no  notice  of 
die  signing  and  certifying  the  original  bill  of  exceptions,  nor  of 
the  writ  of  error  and  citation. 

The  fkcts  were,  that  tho  bill  was  filed  against  Thomas  B. 
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Greene,  and  Elias  McElvin,  as  administrator  of  Batt  Wyche* 
The  defendants  filed  separate  answers  to  the  bill.  After  the 
filing  of  the  answers,  to-wit :  at  May  Term,  1854,  of  Upson  So;- 
perior  Court,  complainants  obtained  leave  to  amend,  and4id 
amend,  their  bill :  whereupon,  Greene,  one  of  the  defendants,  de- 
murred, both  to  the  amendments,  and  to  the  whole  bill  as  amended 
— ^the  other  defendant,  McElvin,  not  demurring,  and  not  haying 
been  served.  The  Court  sustained  the  demurrer,  and  dismissed 
the  bill,  and  complainants  sued  out  a  writ  of  error,  and  gave  no 
notice  to  the  defendant,  MoElvin. 

CuAPPKLL  &  Greeke,  for  the  motion. 

Gibson  &  Hill,  contra. 

JBjf  the  Court. — ^LuMPKix,  J.  delivering  the  opinion. 

[1.]  Was  it  necessary  that  Elias  McElvin  should  have  been 
joined  in  this  writ  of  error  ?  We  think  not,  most  clearly. 
Leave  was  granted  to  amend'  the  bill,  after  answer,  by  both 
defendants.  Upon  the  filing  of  the  amendment,  and  before, 
McElvin  was  served  with  a  copy;  Greene,  the  other  defendant, 
appeared  and  demurred  to  the  amended  bill,  and  the  demurrer 
was  sustained.  And  it  is  to  reverse  this  judgment,  that  this 
writ  of  error  is  presented  by  Wyche,  the  complainant.  McEI* 
vin,  one  of  the  defendants  to  the  original  bill,  was  no  party  to 
this  interlocutory  decree.  Nor  can  his  rights  be  impaired, 
either  by  the  judgment  rendered  in  the  Court  below,  upon 
the  demurrer,  nor  upon  the  writ  of  error  in  this  Court 
But  when  served  with  the  amended  bill,  he  may  demur 
separately,  and  bring  his  writ  of  error  in  the  same  manner 
as  though  no  such  former  proceeding  was  ever  had.  Like  alL 
other  parties,  he  is  entitled  to  his  day  in  Court,  and  he  cannot 
be  prejudiced  without  it. 

So  far,  then,  from  being  a  necessary  party  to  this  writ  of 
error,  he  could  not  have  been  joined  in  it,  without  his  consent, 
and  a  waiver  of  all  of  the  preliminary  privileges  of  being  served 
with  the  amendment,  &c.  secured  to  him  by  law. 

Motion  denied. 
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No.  10. — Thomas  B.  Wyche  and  Wikk,  plaintiffg  in  error,  vi. 
Thomas  B.  Greece,  dcfcmlanj;  in  error. 

[1.]  The  interpo»it:i)n  of  a  Tonrt  of  Eqiiitv  to  '•orrert  inUtako?.  1>oUi  ai  to 
law  and  fact,  by  ordering  a  proper  deed  to  tie  exfru ted,  according  to  the 
true  ialcat  of  the  puitics,  is  u  wry  uncivnt  doctrine. 

[3.]  Case  of  LaHtdownr  r».  Laiwiuirur  iippruvcd. 

[3 .J  It  has  always  been  a  familiar  brunclj  of  Kqiiity  jurii«diction,  to  grant  re* 
lief  to  partic.4,  again>t  a;rrcciucnts  inntlc  uiiiltr  a  misconception  of  their 
right;!. 

[4.]  In  every  case  under  this  ln'iul  of  tlic  law,  thf  only  inquiry  ift,  docs  the 
instrument  contain  what  the  partien  intcmled  it  Rhoiild  and  understood  that 
it  did?  \s  it  tiii-ir  ufrreenuiit  ?  If  iiot.  then  it  uny  l>e  reformed  by  aliundt 
proof.  BO  n^  to  make  il  lUc  (viilmr'.-  of  wliat  Wiis  Mic  true  barj^aiii  between 
the  p:u-tle3.  And  it  !.•<  wlutllj.  iuimiti  ri:;!  irciiii  wiiai.  cause  the  dufcctivo 
exrcuticm  of  the  intent  of  iiu*  purtifs  ori;.iii::lL'd. 

[5-3  Qucslionj:  on  deniurnr.  i.nien<lm(rils  to  pb'aJin;f"«,  Ac.  aro  constantly 
brought  up  for  rovicw  bcloru  this  Court,  which  have  not  lieen  distinctly 
presentee!  to  and  actually  pas^si-il  upon  by  the  Superior  Court.  This  is  a 
growing  evil,  and  one  which  on;iht  to  be  roirccteil. 

[C]  A  Conrt  of  Etpiify  will  not  aiil  out  vuliintrtr  jgaiiiJ-t  another:  neither 
V.  ill  it  enforce  a  vdlnntary  contJ'sn-f. 

[^T.]  If  a  voluntary  contract,  however,  be  avt«.?lly  executed,  then  a  Court  of 
Equity  will  enforce  nil  the  rifrht?  ;,TOwin(r  out  of  the  contract,  apainst  any 
body. 

[8.]  If  tlic  most  unequivocal  testimony  is  rcr|uired.  betorc  i.-ourts  of  Equity 
will  j^ant  relief  against  written  contracts,  the  antiquity  of  the  transaction, 
ai^  well  a»  the  fact  that  the  donor,  himself,  avhs  the  draft£inian  of  the  instru- 
ment, increases  the  difficulty  x\%  to  the  .«=:*!  isfactoriness  and  sufficiency  of  the 
proof. 

In  Equity,  in  Upson  Superior  Court.  Decision  on  demur- 
rer, by  Judge  Starke,  May  Teim,  1854. 

This  was  a  bill  filed  by  Thomas  F.  Wychc  and  Adeline  W. 
Wyche,  his  wife,  against  Thomas  C.  Greene  of  Upson  county, 
and  Elias  McEIvin  of  Decatur  county.  The  bill  states,  that 
the  complainants  were  intermarried  in  1830;  that  Adeline  W. 
is  the  child  of  Patience  C.  Greene,  the  "wife  of  the  defendant. 
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and  daughter  of  Batt  Wycho,  late  of  Montgomery  county; 
that  the  defendant  and  Patience  0.  were  miprried  in  1814;- 
thit  Patience  died  in  1848 ;  that  Batt  Wyche,  in  1817,  and 
for  some  time  previous  thereto,  entertained  the  wish  and  pur- 
pose to  loan  to  his  daughter.  Patience  C.  for  her  life-time,  four 
negro  slaves,  to  wit :  Sally,  Moses,  Ellick  and  Sealy,  togetlier 
with  all  tlicir  increase,  previous  and  subsequent  to  that  time; 
and  at  the  death  of  his  daughter,  to  give  the  said  negroes  and 
their  increase,  in  fee-simple,  to  the  children  that  were  and  might 
be  born  of  the  said  Patience,  at  her  death :  the  same  to  be  divi- 
ded, sliare  and  sliare  alike  among  them,  immediately  upon  her 
demise ;  that  with  the  design  of  loaning  and  giving  said  negroes 
and  their  increase  in  manner  aforesaid,  and  for  the  purpose  of 
carrying  the  same  into  efiFoct,  the  said  Batt  Wyche  executed 
the  following  deed  of  gift: 

"STATi:uF  Gi:oiuiiA,  Montgomery  County: 

Know  all  men  by  these  presents,  that  I,  Batt  Wyche,  for 
and  in  consideration  of  the  love  and  affection  which  I  have  and 
bear  unto  my  well  beloved  daughter,  Patience  Clark  Greene, 
and  the  issues  of  her  body,  do  give,  grant  and  relinqnish  unto 
the  said  Patience  C.  Greene  and  issue,  four  npgro  slaves,  to 
wit:  Sally,  Moses,  Ellick  and  Sealy,  together  with  all  their 
increase,  heretofore  and  after  these  presents,  the  rights 
thereof  whatsoever,  unto  the  said  slaves  and  increase,  to  have 
and  to  hold  the  said  slaves  and  increase  as  aforesaid,  unto  the 
before-named  Patience  0.  Greene  and  issues  forever,  freed  and 
cleared  of  and  from  the  claim  of  him,  the  said  subscriber.  In 
witness  whereof,  the  said  Batt  Wyche  has  hereunto  set  hisluuid 
and  seal,  the  15th  day  of  February,  1817. 

BATT  WYCHE,  [L.S.] 

In  presence  of 
W.  Conner, 
J.  G.  Conner,  J.  I  C. 

''  I  make  an  addition  to  the  within  deed,  of  five  hundred  dol- 
lars, in  place  of  one  small  negro  and  other  things. 


t 

*  ■ 
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Given  under  my  hand,  this  6th  day  of  October,  1817.     To 
Jm  paid  next  faU.  B  ATT  AV  YCIIE." 

.    Test,  Wilson  Conxer,  J.  L  C." 

«  Beceived,  the  12th  of  April,  1819,  four  hundred  anJ  fifty 
doUan  of  the  above  deed.  THOMAS  B.  (}  llEENE/' 

"Received,  June  2d,  1821,  in  full  of  the  above,  fifty  dollars. 

TIIOMAi^  R.  OREENE.* 

The  ^in  farther  chai*ges,  that  on  the  day  when  said  deed  >vaB 
ezecutody  or  about  that  time,  that  the  said  Uat^.  Wyclic,  for  the 
porposea  hereinbefore  stated,  deliverctl  tlie  deed  of  gift  to 
Greene,  his  son-in-law,  who  received  the  «aine,  to  be  hold  for 
the  use  and  benefit  of  his  wife  jind  childreu ;  and  that  ho  did, 
in  point  of  fact,  so  hold  said  deed  until  the  year  1824,  when  he 
gave  up  the  same  tb  the  administrator  of  Batt  Wyclie,  to  be 
Bsed  as  a  voucher  or  for  some  other  pui'i^ose,  unknown  to  the 
complainants;  and  that  said  instrument  was  found,  in  1850  or 
1851,  among  the  papers  of  George  Wyche,  who  is  now  dead, 
but  who  was  one  of  the  administrators  of  Batt  Wyche ;  and 
that  McElvin  is  the  administrator  of  Batt  Wyche.     The  bill 
further  charges,  that  the  four  negroes  mentioned  in  the  deed, 
were  delivered  by  Batt  W^yche  to  Thomas  B.  Greene.     It  fm> 
ther  charges,  that  the  draftsman,  in  drawing  said  deed  of  gift, 
.failed  to  use  apt  words  to  carry  the  design  and  purpase  of  Batt 
Wyche  into  effect,  as  clearly  set  forth ;  and  that  tho  scrivener, 
in  framing  the  instrument,  made  a  mistake  in  this :  that  instead 
of  loaning  the  negroes  and  their  increase  to  Patience  (J.  Greene, 
during  her  life,  and  at  her  death,  giving  the  property  in  fee- 
.  ample  to  the  children,  the  writer  drew  tho  deed  so  as  to  convey 
ihe  negroes  to  Mrs.  Greene,  absolutely,  and  the  issue  of  her 
body.     The  bill  avers  that  this  was  the  result  of  accident,  and 
that  Batt  Wyche,  at  the  time  of  executing  und  deliveting  said 
deed  of  gift,  intended  the  same  to  be  a  conveyance  by  deed  of 
pit,  that  loaned  the  four  slaves  and  increase  to  Mrs.  Greene 
for  her  life  only,  and  at  her  death,  gave  the  same  to  her  chil- 
dren, to  be  equally  divided  between  tliem,  share  and  share  alike. 

The  bill  further  ehargee,  that  Thomas  B.  Greene,  when  the 
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deed  was  executed,  and  when  be  took  the  same,  had  notice  that 
the  deed  of  gift  wa3  intended,  by  Batt  AVyche,  to  convej  the 
negroes  as  before  i^tated ;  and  that  Batt  Wyche,  during  liis 
life-time,  understood  and  believed  that  the  deed  of  gift  was 
drawn,  iu  conformity  with  the  purpose  which  he  had  in  view 
in  executing  it ;  and  that  Greene  received  the  deed,  with  notice 
of  this  fact,  and  so  held  the  same,  with  the  negroes,  for  the 
benefit  of  his  wife  and  chiKlren,  as  before  charged. 

The  bill  further  stated,  that  the  increase  of  Sally  and  Sealy, 
amounted  to  twenty-nine  in  number,  giving  their  names  and 
description — all  of  which,  together  with  Ellick,  were  in  the 
possession  of  defendant,  in  March,  1850 ;  that  he  had  given 
Moses  to  one  Eliazur  Adams,  one  of  the  descendants  of  his  wife ; 
that  the  complainants  instituted  their  action  of  trover,  return- 
able to  the  April  Term,  1850,  of  Upson  Superior  Court,  for 
the  recovery  of  the  said  thirty-one  slaves,  against  the  said 
Greene — upon  which,  a  trial  was  litul  in  October  thereafter, 
when  the  Circuit  Judge  refused  to  allow  the  complaliuints  to 
show  the  alleged  mistake,  and  decided  that  tho  deed  of  gift 
vested  an  absolute  title  to  the  negroes,  iu  Thomas  B.  Greene; 
and  tliat  in  consequence  of  said  dcci.sion,  a  verdict  and  judg- 
ment were  rendered  in  favor  of  the  defendant  in  the  action. 
The  bill  charges  that  an  appeal  has  been  entered,  and  that 
the  same  is  now  pending,  and  which  will  stand  for  trial  at  tho 
ensuing  term  of  the  Superior  Court,  unless  restrained,  and  that 
complainants  will  be  again  compelled  to  submit  to  a  defeat, 
unless  they  can  have  the  deed  of  gift  reformed,  so  as  to  repre- 
sent and  carry  out  the  design  of  Batt  Wyche  in  making  the 
same,  at  tho  time  it  was  executed  and  delivered.  The  complai- 
nants pray  for  an  injunction,  and  that  the  mistake  may  be  cor- 
rected and  the  writing  reformed. 

On  the  18th  September,  1851,  the  bill  was  presented  by  the 
complainants  ^o  Judge  Stahke,  in  vacation,  at  Chambers,  for 
his  sanction,  who  refused  to  grant  the  same.  This  decision  of 
Judge  Starke  was,  upon  writ  of  error,  reversed  by  the  Supreme 
Court  at  Macon,  February  Term,  1852. 
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On  the  31st  day  of  Angus t,  1852,  Greene  answered  the  bill, 
and  McElvin  filed  his  onswor  in  March,  1853. 

On  the  6th  day  of  May,  1854,  compluinants  filed  an  amend- 
ment to  their  bill,  alleging  the  execution  of  an  addition  of  five 
hundred  dollars  to  the  said  deed  of  gift,  by  Batt  ^Vyche,  and 
which  was  endorsed  upon  said  deed ;  tliat  the  same  hud  been 
paid  to  Greene,  for  the  use  and  benefit  of  his  wife  and  children, 
^aa  charged  in  the  bill ;  that  they  were  entitled  to  receive  the 
aajne,  with  interest  thereon,  from  the  death  of  Patience  C* 

At  the  May  Tenn,  1 854,  of  paid  Superior  Court  of  Upson,  com- 
plainants further  amended  their  bill,  in  which  amendment  they 
charge  thatB,  Wyohc,  himself,  drew  tlic  deed  of  gift ;  that  he  was 
not  skilled  in  drawing  such  iiistramentp,  nn<l  that  it  was  his  in- 
tention so  to  have  drawn  the  .same,  a:j  to  have  conveyed  an  es- 
tate for  life,  in  said  negroes,  to  his  dau;»htiT,  J*ationcc  C,  and 
at  her  death,  in  fee-simple  to  her  children  ;  and  that  by  a  mis- 
.  take  of  the  said  Batt  Wyche,  in  the  use  of  words  not  proper 
and  technical  for  the  conveyance  of  such  meaning,  the  said  in- 
tendons  of  said  Batt  Wjcho,  failed  to  be  equally  expressed 
therein. 

After  the  filing  of  the  amendments,  the  defendant,  Thomas 
B.  Greene,  domunxd  to  said  amendments,  and  to  the  whole  bill 
as  amended,  upon  the  grounds — 

Ist.  Because  the  bill,  as  » mended,  is  multifarious. 

2d.  Because  said  bill,  ai  amended,  presents  a  case  in  which 
Bquity  will  not  interfere  to  reform  the  written  instrument, 
under  which  complainanti  claim,  for  the  purpose  of  enabling 
tlic  icomplainants  to  recover  thereon. 

3i!.  Because  it  does  not  appear,  by  the  bill  or  amendments, 
ftat  Batt  Wyche  was  the  owner  of  the  negroes  specified  in  the 
ifiei  of  gift :  nor  does  it  appear  who  was  the  owner  of  said  ne- 
pocs,  or  that  the  said  Thomas  Greene  was  not  their  owner  at 
igid  before  tho  execution  of  the  said  deed  of  gift.'' 

Aft^  argument  of  the  demurrer,  and  before  tho  decision  of 
the  Coun  thereon,  complainants  were  allowed  to  amend  their 
bill  further — ^in  which  amendment  they  charged,  '^  that  at  the 
^e  of  the  execution  of  said  deed  of  gift,  the  titles  to  said  ne- 
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grocs  was  in  the  said  Batt  Wyche,  and  that  Greene  had  notice 
of  the  same  at  the  time ;  that  when  said  Batt  "VVyche  drew 
and  executed  said  deed  of  gift,  it  was  his  intention  so  to 
draft  it,  that  it  would  convey  to  said  Patience  C,  an  es- 
tate for  her  life  in  and  to  the  said  negroes  and  increase,  and  at 
her  death,  an  estate  in  fee-simple,  to  her  children ;  and  that 
Greene  then  and  there  well  knew  that  such  was  the  intention 
of  the  said  Batt  Wyche,  and  that  he  received  said  deed  with 
such  knowledge  as  aforesaid." 

The  Court  sustained  the  demurrer,  and  dismissed  the  bill  and 
amendments,  and  Counsel  for  complainant  excepted. 

Gibson  &  Hill,  for  plaintiff  in  error. 

Floyd  &  Ciiappell,  for  defendant  in  error. 

By  the  Court, — Lumpkix,  J.  delivering  the  opinion. 

The  plaintiff  in  error  filed  a  bill  against  Thomas  R  Greene 
and  Elias  McEIvin,  as  administrator  of  Batt  Wyche,  deceased^ 
for  the  purpose  of  having  a  deed  of  gift  reformed,  on  the  ground 
of  mistake  in  drafting  the  same. 

The  bill,  as  it  stood  originally,  was  to  the  effect,  that  Thomas 
B.  Greene's  deceased  wife.  Patience  C.  was  the  daughter  of 
Batt  Wyche  of  Montgomery  county;  that  Thomas  B.  Greene  in- 
termarried with  his  wife  in  1814,  and  by  her,  had  a  numerouB 
family  of  children,  of  whom  Adeline,  the  wife  of  Thomas  T. 
Wyche,  the  complainant,  was  one ;  that  in  1814,  Batt  Wyche 
entertained  a  wish  and  design  to  secure  to  his  daughter  Pk* 
tience,  for  life,  and  to  her  children,  at  her  death,  four  negro 
slaves :  Sally,  Moses,  Ellick  and  Sealy,  with  all  their  increase; 
that  to  accomphsh  this  object,  he  procured  one  J.  G.  Conner  or 
some  other  draftsman,  to  draw  a  deed  of  gift,  a  copy  of  whidi 
is  annexed  to  the  bill,  as  part  thereof;  that  said  deed  of  gift 
was  executed  by  Batt  Wyche  in  1817,  and  by  him  delivered 
to  Thomas  B.  Greene ;  and  that  the  said  Thomas  B.  received 
die  same,  to  be  held,  together  with  said  negroes  and  their  in- 
oeasoi  for  the  benefit  of  the  sud  Patience  C.  and  her  eUUdra; 
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and  that  he  did  so  hold  and  keep  said  deed  of  gift,  till  after 
Batt  Wyche's  death. 

The  bill  farther  states,  that  the  draftsman  made  a  mistake 
in  draving  said  deed  of  gift  in  this :  that  said  deed  conveys  the 
tide  of  said  negroes  and  their  increase,  to  said  Patience  C.  and 
issue,  when,  in  trath,  at  the  time  of  preparing,  executing  and 
ddiTering  said  deed,  it  was  said  Batt*s  instruction  and  direc- 
tion to  convey  said  negroes  to  the  said  raticnt'e,  for  her  life- 
time only;  and  at  her  death,  in  fee-simple  to  her  children;  and 
that  up  to  his  death,  Batt  Wyche  thought  said  deed  so  con- 
veyed said  negroes;  and  that  (rrocne,  at  the  time  of  receiving, 
and  while  he  held  the  same,  had  notice  that  such  was  tlie  na- 
ture and  desi;rn  of  the  convevance. 

The  following  indorsement  was  oti  the  back  of  the  deed  :  "  I 
make  an  addition  to  the  within  deed,  of  five  hundred  dollars,  in 
place  of  a  small  negro  and  other  things.  (Jiven  under  my 
hand,  this  6th  dav  of  October,  1817,  to  be  paid  next  fall. 

BATT  WYCIIE.' 

The  deed  was  duly  recorded  in  the  Clerk's  office  of  the  Su- 
perior Court  of  Montgomery  county,  on  the  27th  day  of  May, 
1817. 

Thomas  B.  Greene  kept  the  deed  till  1824,  and  then  deliv- 
ered it  to  George  Wyche,  administrator  of  Bait  AVychc,  among 
whose  papers  it  was  found  in  1850  or  1851. 

The  bill  prayed  that  the  alleged  mistake  might  be  corrected, 
and  the  instrument  reformed,  according  to  the  true  intent  and 
meaning  of  the  parties.  It  also  prayed  an  injunction,  to  re- 
strain a  trover  action  then  pending  between  the  partiet*.  Upon 
Icing  presented  to  Judge  Starkk,  he  refused  to  sanction  the 
lull,  for  various  reasons :  to  which  deci:fion  and  refusal,  com- 
plainants, by  their  Counsel,  excepted.  And  the  cause  was 
then  brought  before  this  Court,  upon  writ  of  error.  After  sol 
emn  argument,  this  Court  reversed  the  judgment  of  the  Circuit 
Judge,  holding,  that  assuming  the  facts  charged  in  the  bill  to 
be  true,  that  the  deed  of  gift  from  Batt  Wyche  to  Greene  and 
wife,  did  not  contain  the  actual  agreement  between  the  parties; 
4lAt  it  ma  not  what  they  intended  it  should  be,  and  thought  it 
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"vras;  that  the  draftsman,  by  mistake,  either  as  to  fact  or  as  ta 
law,  drew  a  different  contract  from  the  one  contemplated  hj 
the  donor,  and  understood  and  accepted  by  the  donee ;  and 
that  consequently,  Equity  ought  to  interpose  and  compel  the 
parties  to  execute  their  true  agreement,  and  not  that  which 
was  reduced  to  writing ;  that  while  Chancery  had  no  power  to 
make  contracts  for  parties,  or  to  substitute  one  for  another,  it 
could  and  would  decree,  that  they  should  reform  those  which 
they  had  actually  made  ;  and  if  the  paper  does  not  fulfil  or  vi- 
olates their  understanding,  it  will  be  rectifu^d  and  made  to  con- 
form to  it.     (11  Ga.  IL  171.) 

The  bill  having  been  sanctioned  jind  filed,  under  the  ordef 
of  this  Court,  the  defendant,  (ircenc,  answered  the  same ;  and 
the  case  standing  for  trial,  the  complainants  discovered  their 
inability  to  make  out,  by  proof,  such  a  case  of  mistake  as  that 
set  forth  in  the  bill,  they  obtained  leave  to  amend  their  bill,  so 
as  to  make  it  correspond  with  the  proof.  And  ly  the  ])ill,  as 
amended,  the  averment  is  not  that  Eatt  Wyche  procured  one  J. 
G.  Conner  or  other  person  to  draw  the  deed,  but  that  he  drew 
it  himself;  that  he  was  not  skilled  in  framing  such  instruments, 
and  that  it  was  his  intention  so  to  have  drawn  the  same,  as  to 
vest  a  life-estate  in  Mrs.  Greene,  and  the  fee  in  remainder,  in 
her  children ;  and  that  by  mistake,  in  the  use  of  words  not 
proper  and  technical,  the  intention  of  Batt  Wyclic  failed  to  be 
legally  expressed.  And  instead  of  alleging  that  it  was  the  in- 
structions and  directions  of  Batt  "Wyche,  that  the  deed  should 
be  drawn  in  a  particular  way,  the  bill  charge?  that  it  was  the 
intention  of  Batt  Wyche,  himself,  so  to  have  framed  it. 

To  the  amended  bill  Greene  demurred,  McElvin  not  having 
been  served  with  a  copy  of  the  amendment ;  and  he  insists^ 
that  by  the  amendment,  the  character  of  the  bill  \&  wholly 
changed ;  that,  as  originally  brought,  it  presented  a  case  of 
mistake,  in  fact,  for  which  it  asked  relief;  that  now,  it  made 
a  case  only  of  ignorance  or  mistalce  of  law,  for  which  Equity 
could  grant  no  aid. 

The  demurrer  was  sustained  by  Judge  Stabke  and  the  Mil 
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dismiseeii.     The  compluinauts,  by  their  Solicitors,  excepted; 
and  thus,  the  case  eouics  again  beft^rc  this  Court  for  reyieion. 

We  concur  with  Couneel  for  Mr.  Greene,  thi.t  tho  sole  ques- 
tion presented  by  the  record  and  bill  of  excep*iorLS  i^,  whether 
the  bill,  a8  amended,  presents  such  a  csigc  of  mit^iak"  and  error 
in  the  drawinj;  of  the  dec<I  of  ;ri^t,  froM  Batt  AVy^-he  to  his 
daughter,  as  to  entitle  the  con.plaiTiantH  to  a  devrivc  iu  Chan- 
cery, again-st  the  deftndani,  Crctno,  din. i tings-aid  ion vryance 
to  be  rectified  as  prayed  f«;r  by. the  bill. 

If  the  juiFgiiicnt  of  ih  Conn  '.ipou  the  cadc,  a*  o: i;riiially 
made,  was  ri;rht,  then  wc  arc  el-.ar  that  th**  jiid;p'i(nt  o''  the 
Court  below,  upon  the  dcinnrr-r  fiK-rl  to  the  anirr.ii-r(^  Ml!,  was 
wron^. 

It  is  to  ht  deeply  vo  .i-'ttii!,  t-ifii-  ti  'W  if  i'yj  riineli  coTifsi'ion 
and  uiieortiiiuty,  as  't  vi-  y.-  -.-^  iW-  '\\  ♦;;:.!  J.nir.th  of  Tlqiiiiy 
jnri.-sdiction.  Jiidp'  .SV'  /v  r.  li-ll  ■  i'  n:  :hr  ri.^rr-h  l\\  uiciitary 
Writers  tn-ut  the  snhj<  rt  iii  ;i  v  ry  1  .so  aiid  v.m.:iti^fjictrry 
mannfjr,  luvii'*:  down  r»o  »11  t'ri  t  nih  \  v.  lien  iii.-t:»1  ca  of  the 
Lnw  rrc  or  an*  i:"^  r«  liceul  1"  in  T'L'.-ly.  hi'^  e-'iiieiit'.Mg  them- 
Sflvtvs  fnr  theiii'r.^t  pa-.{,  v.'lii  n;..:-  rt:  tc!.:er:l.  of  ih.- cases. 
Whether  the  same  criric'  ti  doc*^  not  .'ir-l-iy,  to  :oine  extent  at 
least,  to  the  learned  ri«::in»CTitator  h'  ii'^rlf.  a?  w.-ll  a:  to  Mad- 
dori^  Jtrc/v///,  f''7)o-,  J\vhfahf''\  Miff^^rd.  yr:ri  ind^  and 
tho.^e  who  had  preceded  hlui,  no  one,  I  think,  viH  douht,  who 
has  road  hia  r>th  Chapfcr,  Vr'hrnr  7.  Tltlr  MUtake. 

All  writer:?  on  E'juity  li.y  d'..\vr*  IrjnA',  iLdt  mere  :::ii&ranco 
of  the  law.  is  no  sulT-.-.ent  f;i\M.il  Rr  n  ctiMJn;.' a  eent^act; 
yet,  they  Mute  Ht»  I'lan^v  cxl\ ptloi.--,  iWx  th.-  \nu^  it  utterly 
smothered  and  lo.-t  sight-  of.  It  v.\.  tc  my  luiTul,  hl-hly  dosira- 
blc  that  Mic  Courts  wouM  hid,  if  lluy  have  ih-  power;  and  . 
■  if  not,  that  the  Le{;iolaturc  would  cnaet,  \.i:h  Lord  King^  in  , 
Lofiftdutcnc  V9.  Luusdov'7u\  {M.srlj,  8U4,)  tliat  the  maxim. 
Ignorance  of  the  law  will  not  excuse,  applies  only  to  criminal 
caises,  and  not  to  civil  contracts:  or  that  no  nustako  of  law, 
whatever,  should  be  corrected,     like  Mr.  Calhcun's  and  Mr. 

vri-^  ......      . 
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Webster's  antipodal  interpretatioiis  of  the  Federal  Constitatioo, 
either  would  be  intolligiblei  wlule  all  between  is  terra  incognUA 

By  way  of  testing  the  sufficiency  of  the  present  bill, 'as 
amended,  let  us  briefly  examinoaome  of  the  doctrines  maintained 
by  standard  authors  and  eminent  Judges,  upon  this  subject. 

[1.]  By  reference  to  Spencer's  Equitable  Jurisdiction^  (1 
Volumej  633,  nota  l,)  it  will  be  found  that  the  interposition  of 
a  Court  of  ChaDccry,  to  correct  mistakes,  botli  as  to  law  and 
fact,  by  ordering  a  proper  deed  to  be  executed,  according  toi 
the  tnio  intent  of  the  parties,  was  a  doctrine  of  very  ancient, 
as  well  as  familiar  occurrence.  One  of  the  old  Chancellors^ 
Stillhuft^n^  Bishop  of  Bath  and  Wells,  in  the  time  of  EdwarA 
IV*  put  it  uptju  what  seems  to  have  been  a  favorite  maxim 
with  him,  nnnolj-:  Deu9  est  procurator  fatuorum — ^which,  as 
I  underst'ind  it,  uieans  that  God  is  the  supervisor  or  guardiaa 
of  fools :  &hat  is,  intervenes  to  save  those  from  their  own  errors, 
who  are  iacapablc  of  taking  care  of  themselves.  And  there- 
fore, Courts  of  Conscience,  His  vice-regents,  will  perform  the 
samo  office. 

[2.]  The  case  of  Lansdotonc  vs.  Lansdotvney  I  know  has 
been  often  questioned  and  doubted ;  and  yet,  in  McCaithtf  vs.. 
Decaise^  (2  Russ.  ^  Mglne^  G14,)  Lord  Brougham  held,  that 
where  a  husband  renounced  his  title  to  his  wife's  property,, 
from  whom  he  had  been  divorced,  under  a  mistake  in  point  of 
law,  tliat  the  divorce  was  valid,  and  he  had  no  longer  any  title 
to  her  property ;  and  under  a  mistake  of  fact  as  to  the  amount 
of  tho  property  renounced,  the  information  respecting  which 
the  other  party  knew  and  withheld  from  him,  he  was  entitled" 
to  relief.  Judge  ^Sta^y  suggests  that  the  relief  in  this  case  seems 
to  have  been  granted  upon  mixed  considerations.  Bnt  lua  . 
Lordship,  in  one  part  of  his  opinion,  said — "what  he  (the  hus- 
band) has  done,  was  in  ignorance  of  law — ^possibly  of  fact ;  bnt 
in  ca;508  of  this  kind,  that  would  be  one  and  the  same  thing^\ 

I  submit,  respectfully,  that  this  opinion  indorses,  fully,  that 
of  Lord  King^  in  Lansflowhe-  m.  Lansdoumsj  and  which  I  be- 
lieve, myself,  to  have  been  %  most  righteous  and  legal  jndp- 
iient,  whether  viewed  as  a  case  of  misrepresentation  of  a  fiirt^' 
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tliBt  the  party  iras  not  heir,  when,  in  fact,  he  was  !.oir,  or  mere 
ignoranoe  or  mistake  of  the  law,  as  to  his  true  ^ttrtutt.  in  reli^ 
tion  to  the  estate  of  his  deoeased  uncle. 

[3.]  Indeed,  the  English  Books  abound  iu  ca-scs  vliere 
Eq[ait7  has  granted  relief  to  parties,  a<rain.s!:  Inj-^ains  and 
agreements,  made  under  a  misconoeptlon  of  tlicir  rights.  Uintf^ 
ham  r».  Binghamy  (1  F>*.  Sr.  126.)  Cockim/  vs.  Praity  {lb. 
400.) 

Hunt  vs.  The  Administrator  of  MensmarrlerCy  U  a  loading 
|vecedcnt  in  this  country,  upon  this  doctrine ;  it  has  never 
been  over-ruled  or  shaken  ;  indeed,  it  hu8  been  pretty  gener* 
ally  followed,  by  most  of  the  State  Cuurts  tliruughout  the 
Uni<Hi.     It  was  four  times  elaborately  urgacd  :«.ii(l  llioroughly 
ecHuridered,  twice  before  the  Circuit  and  twIcL'  before   ihe  Su- 
preme Court.     Chief  Justice  Marshall  delivered  lue  oiiiuioii  of 
the  Court,  upon  the  first  hearing,  at  Washington,  from  which    < 
we  extract  the  following  sentences  :  ^'  ulthou^h  ^vo  du  not  Und 
the  naked  principle,  that  relief  may  he  grniitod  on  account  of 
the  ignorance  of  the  latCy  asserted  in  the  Books,  we  iind  no  ijase 
in  which  it  has  been  decided,  that  a  plain  and  acknowledged 
mistakes-is  beyond  the  reach  of  Equity'*.     And  the  t  ccrcc  con-, 
dades  thus:  *^  and  we  are  unwilling,  where  the  ciTcct.  of  the  in-  ^ 
strament  is  acknowledged  to  have  been  entirely  mistaken  by   '. 
both  parties,  to  say  that  a  Court  of  Equity  iu  incapable  of  af- 
fording relief".     (8  Wheatofiy  174.)    And  in  the  final  opinion, 
delirered  by  Judge  Washington^  in  this  case,  it  is  laid  down  as 
an  incontrovertible  principle,  that  ^'  wherever  an  instrumenti 
iriiich  purports  to  set  out  the  contract,  violates  hy  omissions  or 
insertions,  the  manifest  intention  of  the  parties  to  \^  agree- 
ment, Equity  will  correct  the  mistake,  so  as  to  piMloe  a  con- 
fcnnity  in  the  instrument  to  the  agreement''.     And  the  learned 
Judge  assigns  this  obvious  and  moat  sensible  reason  for  the 
mla:  ^*the  object  of  Courts  is,  to  carry  out  the  contracts  of 
parties,  fairly  and  legally  entered  into ;  and  if  the  instrument^ 
firom  want  of  skill  or  mistake,  or  for  any  other  cause^  is  insuf- 
ficient to  execnte  the  intention  of  the  parties,  the  writing,  it- 
mI^  mig^t  beenforeed,  bat  the  agreement,  itself^  would  remaia^ 
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as  uncx«'CiiteJ — as  if  ono  of  the  parties  had  refused,  altogether, 
to  conip^y  with  his  anrroement;  anil  a  Court  of  Equity  will,  in 
the  exercise  of  its  ticknowle  Iged  juii.Hliction,  afford  relief,  as 
well  in  one  case  ns  in  the  other,  by  compelling  the  delinquent 
party,  fully  to  perfuri.i  his  agreement  aconling  to  the  terms 
of  it,  and  the  mc:nifc?5t  intention  of  thf  parties".  (1  Pctcr^t 
S.  0.  B.  1,  M.) 

It  may  l>j  su;i:gosted  tliat  this  was  the  more  obiter  of  the  in- 
dividual Justice.  It  will  he  borne  in  mind,  however,  that  every 
opinion  emnnating  from  the  Su])re)ne  Court  of  the  Ignited 
Statesi,  und*  rf:;oes  the  revision  and  approval  of  the  wholo  Bench. 
And  I  havo  lerirnod  fiom  a  reliaMe  sourci'*,  that  a  large  portion 
of  what  if*  !;ow  oonsidered  as  htttled  law  in  that  tribunal,  orig- 
inated in  di'ti,  similar  to  t1:i?  which  1  hnve  cited.  The  prin- 
ciple then,  tli'js  cTiiiJi -iated  as  inc'infrovcri;lh\  comes  eloihcd 
"with  the  moral,  if  not  the  legal  sanction  of  a  judgment. 

CounSv.4  for  the  defendant  in  error,  profess  tlieir  willingncfs 
to  3tand  or  fall  by  the  doctrine,  as  taught  by  Judge  Stury  in 
hia  Commejitaries  «'ti  Equity.  Ami  tlioy  insist  on  binding  u8 
by  that  authority.     To  that,  then,  let  us  go. 

In  bis  F If  til  Ch'iptcry  on  Mlatakc^  he  commences  by  ex- 
pounding ihe  N\  ell-known  maxim,  that  igooranco  of  law  will  not 
furnish  uu  excjse  for  any  person,  cither  for  a  breach  or  an 
omission  oi  d  ity.  He  llien  proceeds  to  state  numerous  excep- 
tions to  iho  rule,  until  he  reaches  the  l?juth  Section,  where  the 
autlior  th /s  continu '3  :  "there  are  also  some  other  cases,  in 
which  relifjf  h.is  liocn  granted  in  Equity,  api)areutly  upon  the 
ground  of  iiii-*  :ik*^  of  law.  But  they  will  be  found,  upon  exam- 
ination, lathrn*  10  l)e  ca.«es'' — of  whatV — *' defective  execution 
of  the  inUrijl  or*  :iie  parties,  from  ignorance  of  law,  as  to  the 
pr-J^^er  mo:le  o*  framing  tlio  instrunii.nt". 

Now,  I  ::sl;,  is  not  the  caso  made  by  the  amended  bill,  in  lit- 
eral confor.u  ty  ro  the  very  language  of  the  learned  commenta- 
tor? Ind  ei,  I  sliould  infer  that  the  pleader,  in  framing  this 
amendin  n  .  !  i  it  with  this  identical  paragi*aph  before  his  eyea. 
If  the  i*.  .\t  lU  i\i.-i  treatise,  as  ju^t  quoted,  is  the  law  of  this  caae^ 
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#d  we  hold  that  it  is,  then  is  there  Equity  in  ihitt  amended 
hiD. 

^jBut  it  is  earnestly  and  aLIy  argued,  that  iLero  is  a  Tf  idu  dif* 
(wenca  between  the  reformation  of  a  contract,  di-awn  by  a 
Mriraner,  under  instructions  from  the  maker,  and  the  cunec- 
^fln  of  a  paper,  framed  by  the  party  himself.  Wo  confess, 
fwdidly,  thill  we  are  unable  to  comprehend  Uie  distinction. 
that  the  proof  will  be  more  difficult  in  the  one  case  than  the 
0^^  I  can  readily  perceive. 

>  Bat  I  direct  a  sorivoncr  to  prepare  an  imstrumunt  for  a  cer- 
^jp  purpose.  It  is  read  to,  or  by  mo,  executed  and  delivered. 
A  mistake,  liere,  \t  is  conceded,  is  relierublo.  AVhat  difiercnce 
p3X  it  make,  if  I,  myself,  have  drawn  the  contract  ?  In  the 
latter  case,  I  repeat,  it  may  bo  more  diflicult  to  prove  that  the 
iofeciivo  o.\e|:ution  of  the  intent  of  the  ]>ariy,  was  the  result  of 
ignorance  of  the  law,  but  in  principle,  the  two  canes  occupy  the 
s^me  feoting.  Neither  Judges  Marshall  or  Watliington^  Judge 
StQTy^  or  any  one  else,  who  has  discussed  or  adjudicated  tliis 
question,  recognize  any  such  distinction  as  that  now  made,  viz : 
whether  the  instrument  was  framed  by  the  ]>arty,  himself,  and 
Bome  third  person.  And  this  is  the  only  change  made  in  the 
original  bill,  by  the  amendment. 

Now,  I  grant,  that  if  the  bill  charged,  that  owing  to  the 
confidence  of  the  party  in  the  scrivener,  he  omitted  to  scmti- 
hiie  the  instrument  closely,  this  would  constitute  an  indepen- 
dent ground  of  Equity:  otherwise,  it  is  immaterial  whctlicr  the 
^alty,  himself,  or  another,  be  the  draftsman.  The  doctrine 
rests  on  no  such  distinction.  • 

.  [4.]  In  every  case,  under  this  head  of  the  Law,  the  only 
xaquiry  is,  does  the  instrument  contain  what  the  parties  inten- 
ded it  should,  and  understood  that  it  did  ?     Is  it  their  agree* 
ftmt?     If  not,  then  it  may  be  reformed  by  aliunde  proof/  so  y  ; 
«9to  nake  it  the  evidence  of  what  was  the  true  bargain,  or    ^' 
#Mtract,  between  the  parties.     And  it  is  wholly  immaterial,      \ 
what  cause  the  defective  execution  of  the  intent  of  the 
I  originated.  ^ 


'  A«t  aaodier  ground  has  been  argued  against  the  maintenance      \ 
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of  this  hilL    Whether  it  was  taken  in  the  Govt  be)ow,  the 
record  does  not  disclose. 

[5.]  We  are  daily  impressed  with  the  diffienlties  uder 
which  we  labor,  and  the  increase  of  work  in  which  we  are 
inrolved,  in  having  questions  upon  domnrrers,  amendments  to^ 
pleadings,  &c.  bronght  up  for  review  before  this  Court,  whiflh 
have  not  been  distinctly  presented  to  and  actually  passed  upon, 
by  the  Superior  Court.  It  is  a  growing  evil,  and  one  which 
ought  to  be  corrected.  The  Court  of  Errors,  in  New  Torl^ 
stood  in  the  same  relation  to  the  Supreme  Court  and  Court  of 
Chancery  in  that  State,  that  this  Court  does  to  the  Superior 
Courts  here.  And  the  Organic  Law,  creating  these  appellate 
tribunals,  was  very  similar.  And  it  was  repeatedly  decided 
and  considered  settled  law  there,  that  no  matters  assigned  for 
error,  would  be  heard,  except  such  as  were  actually  passed 
upon  by  the  Court  below.  {The  Prcsidcnty  ^.  of  Oie  Bank 
of  Utica  vs.  SmedeSy  3  CWcw,  662,  684;  OolJcn  va.  Knick- 
erbocker^ 2  lb.  49,  50;  Gehton,  ^c.  Ah  vs.  Hqyt^  13  Johns. 
Rep.  561;  Wood  vs.  Young ^  5  Wend.  637;  Campbell^  adnCt^ 
^.  vs.  Stokes,  2  Wend.  146,  Per  Walworth,  Chancellor; 
Houghton  vs.  Starr,  admr,  ^*c.  4  Wend.  179;  Ward  vs.  Lee^ 
18  Wend.  41.) 

[6.]  But  waiving  this  for  the  present  at  least,  let  us  consider 
this  second  objection.  It  is  contended,  that  the  conveyanoe 
from  old  man  Wyche  being  voluntary,  that  Equity  will  not 
enforce,  that  Greene  and  the  complainant  arc  bodi  volunteers; 
and  that  between  such.  Equity  will  not  generally  interfere, 
but  leave  the  parties,  as  to  title,  where  it  finds  them ;  that 
it  will  not  aid  one  volunteer  against  another;  neither  will  it 
enforce  a  voluntary  contract. 

[7.]  To  this  rule,  there  is  an  important  qualification.  If  the 
oontract  is  actually  executed,  then  a  Court  of  Equity  will  eft- 
force  all  the  rights  growing  out  of  the  contract^  against  any 
body.  Here,  the  gift  having  been  consummated  by  the  donar^ 
by  the  delivery  of  the  title-flljper,  together  with  the  negroeSi  ifc 
would  be  enforced  against  him  and  all  otfaen^  in  &vor  of  all 
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And  M  not  this  right?  In  the  apparent  eonfliet  of  Covrti 
md  easeay  it  ia  always  well^  to  let  conscience  speak.  Now  Mr. 
^NNUne  having  taken  the  instmment,  with  notice,  and,  iheii^ 
hn,  knowledge,  that  it  was  dedgned  to  give  the  slaves,  and 
tmc  increase,  to  his  wife  for  Hfe,  and  after  her  death,  to  her  chfl- 
inm^  would  it  be  jnst  that  be  shonld  hold  on  to  the  remainder, 
ind  refuse  to  surrender  it  up,  after  the  termination  of  tho  life-es- 
tote,  by  the  death  of  Mrs.  Greene? 

Rectify  this  instrument,  and  there  is  no  conflict  between  tho 
titles  of  these  parties  to  this  property.  One  took  an  estate  for 
life :  the  other  tho  remainder  in  fee.  Tho  one  ha\'ing  taken 
.tfect,  and  been  fidly  enjoyed,  shall  not  the  defendant  be  ad- 
judged a  trustee,  holding  for  the  benefit  of  his  children? 

[8.  J  We  are  aware  tlmt  the  difficulty  of  supporting  his  case, 
bj  pn>of,  will  be  gi^at.  The  testimony,  under  all  the  circum- 
ikaneeSy  should  be  overpowering ;  not  only  on  account  of  the 
ntiquity  of  the  transaction,  but  likewise,  because  Mr.  Wyche, 
^imaelf,  penned  the.  paper.  Tho  Jury  must  bo  satisfied,  be- 
j|€iid  a  reasonable  doubt,  that  at  that  very  point  of  time,  his 
pnrpose^was  to  frame  the  instrument,  otherwise  than  as  he  did. 
Ihia  w31  be  hard  to  do-HStiU,  it  will  not  be  impossible.  And 
tb  complaiuantii  are  entitled  to  the  privilege  of  making  the 
eAiirt.  If  they  fail,  it  will  be  for  want  of  evidence,  and  not 
\  they  are  denied  the  opportunity  of  adducing  it.  Their 
will  then  be  their  misfortune,  and  not  the  fault  of 
HO  Conts. 


) 
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No.  11. — IIarihson  B.  Sargent,  plaintiflF  in  error,  vs,  Rob- 
ert Caldw£LL  and  others,  defendants  in  error. 

[1.]  Where  S  purchases  from  C  &  Co.  tlirojiifh  their  agent  D,  several  negro 
slaves,  givin;^  his  promisrory  note  in  payment,  and  reeciving  a  bill  of  s&le, 
but  D  wronRrully  and  fri'.ndulcntly  detaliLS  tlie  slnvcb-,  .ind  never  delivers 
them,  and  two  of  th'>  slavi'.-^  die  in  his  hand^■I»:  and  afterwards,  suit  is  hroujrht 
u])on  thi«  not?  M^rainst  8,  and  he  files  his  hill  against  the>e  parties,  settinir 
forth  the  above  facts — aliegiiifr,  al^o.  thatD,  for  C  /;  Co.  had  received  hije 
for  Paid  slaves.  <-.r  was  liable  fiT  ihr'.r  sii-vict?  lo  S,  i-.fter  Wib  juirchase  ;  imd 
also,  ihat  the  >1;lv(\^  living  bad  jj!o:Uiy  :"..i»r'.*:.iatcil  in  value,,  and  were  woith 
more  tliau  Ih.  pni.l  for  lln'  wholf:  JtdfK  t!?;-:  the  remedy  of  S.  at  Cummc? 
linw.  w:i5  not  adefjuato,  :iri-i  tl::«t  tliorc  was  equit;,  in  his  bill. 

In  Equiiv,  in  (^wota  Superior  Court.  Demirrer.  Deci- 
ded bv  Juclt'o  War\i- K,  March  Term,  1854. 

This  l»il!  wn^i  filod  by  Sargent,  against  Robort  and  John 
Caldwell,  and  ^Vintlirop  E  AVilliain^.  a;?  parti' orj:.  aiiJ  Adan 
B.  Dnlin. 

The  bill  char;ios  that  coTMplainnnfc  bargained  with  Caldwells 
k  Williams  for  four  nc^rrocs,  to-wit :  Bnitus  and  his  wife  Re- 
chia,  and  their  three  children :  that  on  the  ^tli  February, 
1851,  he  executed  to  them  his  note  for  §1400,  for  said  negroes, 
and  received  frora  them  a  bill  of  sale  for  the  Fame :  tliat  at  the 
time,  the  negroes  were  in  the  possession  of  Dulin.  as  their 
agent ;  that  the  negroes  were  not  delivered  to  eomplainnnt,  at 
the  time  of  the  purchase,  nor  have  they  ever  been,  either  di- 
rectly or  indirecily,  dolivered  to  coinplair.aut ;  that  two  of  said 
negroes  have  since  died,  whilst  in  the  possession  of  Dulin,  which 
two,  complainant  does  not  knov/. 

The  bill  further  charges,  that  complainant  has  frequently 
made  application  to  Dulin,  and  through  him,  to  Caldwells  & 
Williams,  for  the  delivery  of  said  negroes,  or  the  delivery  of 
his  note,  that  the  same  might  be  cancelled — neither  of  which 
has  been  done.  The  bill  charges  that  suit  has  been  commenced 
upon  said  noto;  that  the  defendants  have  entered  into  a  frau- 
dulent conbination  and  collusion,  to  defraud  complainant  out 
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rf  the  Mnoont  of  said  note.    Complainant  propoaea  and  oien  . 
to  bring  tha  amount  of  money  dne  on  said  note  into  Conrt^  to 
be  di^Mpad  of  aa  niay  be  decreed  by  the  Gonrt. 

Tbe  bill  forfcher  chargeSi  that  the  two  negroce  mentioned  aa 
now  dead,  were,  before  their  death,  worth  flSOO,  and  their 
hire,  np  to  that  time,  of  the  valae  of  $400 ;  that  the  other 
three  negroea  are  worth  f  2000,  and  their  hire,  of  the  Talae  of 
$500;  and  that  comphiioant  haa  loat  the  whole  of  said  hire. 
The  hill  states  that  Dnlin  is  insolTent,  and  that  the  other  de* 
ftndanta  reside  without  the  State  of  Georgia. 

The  Inll  prayed  that  the  defendants,  Caldwells  k  WilUams, 
might  be  decreed  to  acconnt  to  and  with  eomplainant,  for  the 
aaid  hire  of  the  said  negroes,  to  deliver  those  living,  and  their 
increase,  to  complainant,  and  aeconnt  for  the  vulae  of  those 
dead ;  acd  that  dcfi'mlunts  be  enjoined  from  proceedin};;  to  col- 
lect saiicl  note  oat  of  complainant;  to  which  was  ndded  a  gen- 
eral pnyer  for  relief. 

To  this  bill  a  general  demurrer  was  filed,  which  the  Court 
sustained,  and  disniissed  the  bill :  to  which  decision,  Counsel 
for  defendants  excepted. 

BucRAXAK  &  McKiNLEY,  for  plaintiff  in  error. 

McCrxE,  for  dcfenilant  in  error. 

By  the  Court. — Starves  J.  dclirering  the  opinion. 

In  this  case,  the  bill  was  dismissed,  on  the  ground  that  com« 
plainant  hud  an  adequate  remedy  at  Common  Law ;  and  this 
ia  alleged  as  error. 

Let  us  sec  what  would  have  been  the  remedy  at  Common 
Law,  and  what  its  efficiency. 

Fir$ty  then,  we  will  suppose  that  the  complainant  bud  made 

payment  of  the  note,  and  had  instituted  liis  action  of  trover  for 

the  negroes.    Now,  According  to  the  allegations  of  the  bill, 

anch  of  tbe  parties  contracting  with  him,  as  are  solvent  and 

in-e 
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*l>le  to  respond  in  damage  are  not  reiridenta  of  thia  State ; 
and  Dulin,  the  party  who  reudes  within  the  State,  ie  entirelj 
insolvent  Therefore,  if  judgment  be  obtiUtied  omtfae  note,  th» 
complainant  maj  be  compelled  to  paj  the  same,  and  jet,  lose 
the  negroes  or  their  Talne. 

Let  us,  in  the  next  place,  inpppee  that  tsomplainanf  bad  re- 
lied npon  his  defence  to  the  action,  commenced  against  faim  on 
the  note.  Under  what  pleas  could  he  have  found  fuU  and  am- 
ple protection  and  justice? 

A  plea  of  total  failure  of  consideration,  could  not  i»Ta  been 
sustained,  for  the  complainant  had  received  title  to  the  slaves^ 
and  had  the  right  to  possession ;  and  this  was  certainly  a  part 
of  that  for  which  ho  bargained.  A  plea  of  partial  fafltne, 
if  admissible,  would  havo  been  but  of  limited  benefit  to  him. 
It  may  be  considered  questionable,  whether  or  not  sndi  a 
plea  would  be  available,  as  the  complainant  had  rec^ved  tide 
to  these  slavcH.  But  for  my  own  part,  I  think  that  subha  plea, 
under  the  circumstances,  would  be  proper ;  still,  it  would  not 
havo  afforded  the  protection  and  benefit  desired  by  4he  com- 
plainant, and  prayed  for  by  his  bill. 

In  that  bill,  he  alleges  an  increased  value  of  the  slaves  living, 
for  wln'ch,  he  insists,  the  defendants  aro  liable ;  and  also  a  liiv- 
bility  for  the  hire  or  value  of  the  services  of  said  slaves.  Of 
these,  he  could  gain  no  benefit  by  such  a  plea. 

Neither  would  a  plea  of  set-off  have  been  efficient  in  his  de- 
fence. Under  that  plea,  he  might  have  recovered  hire,  but  he 
could  not  havo  had  the  benefit  of  any  appreciation  or  increase 
in  the  value  of  the  slaves,  which  he  might  be  equitably  entitled 
to  recover. 

And  by  none  of  these  plea^  could  he  have  brought  the  par- 
ties suing  him,  to  an  account  for  the  damage  arising  from  loss 
of  the  deceased  slaves,  which,  he  alleges,  had  been  wrongfully 
and  fi-audulently  detained  from  liim,  and  for  whom  these  par« 
tics  should  be  held  liable. 

\Vc  see  not,  in  short,  what  other  action  or  defence,  at  Com- 
mon Law,  the  complaiuout  could  have  rendered  available  and 
adequate,  taking  the  case  made  in  his  bill  as  true.    But  Equity 
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cmn  afford  efficient  and  suitable  relief  for  such  a  case ;  and  in 
so  doing,  perhaps,  avoid  multiplicity  of  suits  and  accumulation 
of  costs. 

We  express  no  opinion  as  to  the  best  method  of  afibrding  re- 
lief in  this  case,  by  a  decreo  in  £(|uity,  sup[)08]]i;r  the  case 
made  in  the  bill  to  be  sustained  by  proof.  The  bill  is  not  so 
advantageously  framed,  as  to  encourage  us  in  giving  any  opinion 
on  this  point.  Nor  must  we  be  underKtood  to  express  any 
opinion,  as  to  the  right  of  the  complainant  to  have  relief  iu  tho 
way  in  which  he  has  specifically  prayed  for  it.  The  regulation 
and  direction  of  all  this,  yic  leave  to  the  Intelligent  jitdgmeut 
of  the  Court  below,  according  as  the  case  may  hereafter  pro- 
sent  itself. 

Judgment  reversed. 


No.  12. — ^William  B.  Browx  and  others,  plaintiffs  In  cnor, 
r».  Lewis  Redwttnk  and  another,  defendants  in  error. 

[I.]  After  a  cine  in  K<]uiiy  hii!»  jront*  to  l\\i\  Jnry,  it  mny  ho  amtinlrtl,  li\  t!jo 
addition  to  it  of  copies  uf  i-xbibits. 

[2.]  In  a  judKiucnt  of  the  Court  of  Onliu.irj,  iliiit  Court  niiihcR  ri*citulri  i'<.ii- 
ceruing  matters  over  irhich  it  had  jiiriadietion :  JicUi^  timl  tho  iSuprriur 
Court  mast  presume  the  reeituU  to  bo  true,  until  pruvod  to  Ix*  untrue. 

[3.]  Au  order  of  the  Court  of  Ordinary.  p^'^K  ^^  ""  ftllniini^lrtt1o^  lea\c  l«) 
sell  land,  rer'ic^  that  tlic  udiuiniiitrator  had  pivfin  iiotii*»  ''in  tornis  of  llio 
law",  of  his  iateuded  application  for  the  leave.  Tliij^  order  i^  in  evitlrnr-c  : 
/7eM^DOtto  be  nccejisary  that  this  should  aUo  be  recited  iii  the  adminisini- 
tor d  deed,  to  make  the  deed  admissible  ud  evidenee. 

£4.]  The  notice  of  the  sale  of  land,  which  an  adniiniHtrator  U  rctiuircd  to^iiu 
*'  at  the  door  of  tho  (*unrt-houRe",  us  st>on  iii*  the  time  of  r  ule  \\i\^  passed, 
perlahe?,  it  \%  to  be  presumed :  and  th<Tofore.  secondary  eviiU-nce  ot*  its  co!i- 
tenti  mar,  at  any  .tune  After  the  sale,  wiihout  farther  foundation  than  tltld 
presumiKion,  bo  introduced. 

£&.]  A  Court  of  £<|uity  caaoot  enjoin  n  ]ier.son  not  to  biini;  an  action  of  ejcctr 
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mcnt,  Asainst  whom  not  so  much  as  one  final  verdict  in  ejectment  for  the 
same  land,  has  been  obtained  by  the  person  pmying  for  the  injunction. 
[C]  The  objection,  tlml  n  Conrt  of  Kqiiity  cannot  so  enjoin  a  person,  may  be 
taken  after  the  filing  of  the  answer,  and  as  late  as  when  the  Court  i.s  charf^- 
ing  the  Jury. 

In  Equity,  in  Coweta  Superior  Court.  Triod  before  Judge 
Warner,  March  Term,  1864. 

Lewid  RcJwyne  filed  his  bill  in  the  Superior  Court  of  Cowe- 
ta county,  stating,  that  under  the  Lottery  Act  of  1825,  dispo- 
sing of  that  portion  of  the  territory  of  Georgia,  which  lies  be- 
tween the  Flint  and  Chattahoochee  rivers,  one  Jamois  St.  John 
drew  Lot  Number  161,  in  the  first  district  of  said  County,  and 
that  the  mmo  was  granted  to  liim  by  the  Stiitc,  on  the  11th 
day  of  October,  18*28 ;  that  on  the  20th  of  the  same  month 
and  year,  St.  John  conveyed  the  land  to  one  Michael  Gladden; 
that  shortly  thereafter.  Madden  conveyed  to  one  Giles  B.  Tay- 
lor; these  deeds  contain  no  covenant  of  the  warranty  of  title; 
tbftt  in  October,  1829,  Taylor  conveyed,  with  warranty,  to 
Shadrack  Perry ;  that  in  June,  1831,  Perry  conveyed,  with 
warranty,  to  John  Kedwyne ;  that  John  Redwyne,  in  Sept.  1831, 
conveyed,  with  warranty,  to  complainant,  Lewis  Ik^dwyne ;  that 
Lewis  Bedwyne  afterwards  sold  and  conveyed  tho  land,  with  war* 
ranty,  to  one  David  Dominick,  who  having  died  intestate,  the  land 
was  regularly  sold  and  convtjyed  by  Wm.  13.  Shell,  his  adminis- 
trator, to  Sterling  Elder :  all  the  deeds  were  regularly  record- 
ed in  the  proper  office ;  that  Elder  took  actual  possession  of 
tho  land,  and  made  valuable  improvements  thereon.  The  bill 
alleges,  that  the  title  was  well  known  and  recognized  by  all 
persons,  previous  to  that  time. 

The  bill  further  charges,  that  William  B.  Urown,  with  a  full 
knowledt^e,  and  actual  notice  of  all  the  facts,  and  especially  of 
the  purchase  r.nd  claim  of  the  said  John  and  Lewis  Redwyne, 
as  well  as  the  possession  of  the  said  Elder,  combining  with  St. 
John,  the  grantee,  to  injure  and  defraud  complainant  for  some 
nominal  or  inconisiderable  sum,  bought  the  lot  of  land  of  the 
said  St.  John,  and  took  from  him  a  deed,  or  some  other  written 
conveyance  of  the  property.    It  alleges  that  St.  John  and 
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are  insolTcnty  and  tbat  Madden  resides  beyond  the 
iidiction  of  the  State,  so  that  neither  of  them  can  be  made 
nrerable  in  damages  for  the  loss  of  the  land;  and  that  the 
A  confederates  are  prosecuting  an  action  of  ejectment,  in  the 
mm  of  the  said  St.  John,  against  the  said  Elder  and  the  com- 
wa&ti  who  was  made  a  co-defendant  thereto^  by  order  of  the 
wkL  The  bill  farther  states,  that  the  two  witnesses  to  the 
«4r  ff^^o^  St.  John  to  Madden,  are  dead,  and  that  the  com- 
iiBant  eannot  adduce  proof  of  its  execution,  without  appeal- 
s'to  the  conscience  of  the  said  St.  John.  The  bill  prays  that 
t-deed  from  Sl  Jolm  to  Brown  may  be  decreed  to  be  frau- 
iMt  and  void,  and  delivered  up  to  be  cancelled,  or  that 
own  be  adjudged  to  be  a  trustee  for  the  said  Elder,  or  the 
hplainant,  and  be  compelled  tcconvey  to  Elder;  and  that 
I  action  of  ejectment  may  be  perpetually  epjoincd. 
XiM9. defendants  answered  the  bill,  but  it  is  unnecessary  to 
iXertb  th^ir  answers. 

Ad  the  March  Term,  1854,  of  said  Superior  Court  of  said 
rM^,  a  trial  was  had  on  the  bill  and  answers. 
She  complainants  offered,  in  evidence,  an  exemplification  of 
I  ejectment  case  pending  in  said  Court.  To  which  defend- 
\m  bbjeoted,  on,  the  ground  ^Hhat  there  was  no  exhibit  of  the 
M  to  the  bill.*'  The  Court  sustained  the  objection,  but  al- 
mi  complainant  to  amend  his  bill,  by  attaching  the  said  ex- 
ll^fication  as  an  exhibit,  to  which  defendant  objected,  unless 
■(lainants  showed  special  cause  for  it  Complainant  showed 
^tsuae,  "  that  when  the  bill  was  filed,  it  was  not  the  practice 
|he  CSircuit,  to  make  such  averments  in  bills  in  Equity." 
Disfondant  then  moved  the  Court  to  make  Sterling  Elder,  the 
IMt  in  possession,  a  party  complainant  with  Redwyne,  his 
mmtor;  to  which  complainant  objected.  The  Court  sus- 
n(9d  the  motion,  and  Elder  was  made  a  party  complainant. 
Ccynplainants  then  offered,  in  evidence,  a  deed  from  Bedwyne 
David  Dominick,  to  ^vhich  defendants  objected,  because  the 
IKS  was  not  attached  as  an  exhibit  to  the  bill.  The  Court 
jffOQod  the  objection,  but  allowed  complainants  to  amend 
jjfiSH  in  this  respoot^  on  the  ground  that.£ld«^  bad,  at  the. 
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instance  of  defenduits,  been  made  a  partj  oomplamant,  and 
said  deed  was  a  link  in  Eldor's  chain  of  title  to  ike  land,  and. 
•defendants  excepted. 

Complainants  then  offered  in  evidence,  a  deed  from  Wm.  B. 
«8faell,  as  adnunistrator  of  David  Dominidc,  to  Steriiq;  J.  Elder, 
'to  which  defendants  objected  on  the  same  ground.  .  The  Court 
sustained  the  objection,  but  allowed  oomplaioants  to  amend 
their  bill,  by  attaching  said  deed  as  an  exhibit,  and  defendants 
excepted.  -  Defendants  further  objected  to  the  introduction  of 
said  deed,  because  it  was  an  administrator's  deed,  and  his  an* 
thority  to  sell  must  first  be  shown.  The  Court  sustained  the 
objection,  when  complainants  tendered  in  evidence  two  orders; 
one  purporting  to  be  an  order  from  tho  Court  of  Ordinary  of 
Coweta  County,  appointing  Shell  administrator  of  Dominick  ; 
the  other  calling  him  ^'administrator  on  the  estate  of  David 
Bominick,  deceased,*'  and  granting  him  leave,  as  such  admib- 
istrator,  to  sell  the  real  estate  of  Dominick,  after  rociting  thr 
«Bual  notioe  of  application  for  leave  to  sell,  &c.  To  the  first 
order  defendants  objected,  because  the  minutes  of  the  tenn  of 
the  Court  of  Ordinary,  at  which  said  order  was  granted,  was 
'  not  signed  by  said  Court,  as  required  by  law.  The  Court  sus- 
tained the  objection,  and  ruled  out  the  order.  The  defendanti 
adso  objected  to  the  second  order,  because  the  first  order  bmng 
ruled  out,  there  was  no  evidence  of  the  appointment  of  Shell, 
administrator  of  Dominick.  The  Court  over-ruled  the  objee- 
tion,  and  admitted  the  order  in  evidence ;  and  this  was  excepted 
to  by  the  defendant.  Defendant  then  objected  to  the  adndnis* 
trator's  deed,  because,  first,  '^it  did  not  appear,  in  said  deed, 
tliat  the  administrator  had  given  the  legal  notice  for  applica- 
tion  for  leave  topsoll."  2d.  *'  It  did  not  appear,  from  the  deed, 
that  the  sale  of  tho  land  had  been  advertised  at  the  Court-house 
door  in  Coweta  county/' 

The  Court  over-ruled  the  first  objection,  and  defendant  ex- 
cepted. 

Complainants  then  introduced  Richard  M.  Ilackney,  who 
testified,  '^  that  to  tho  best  of  his  recollection,  he  saw,  before 
the  sale^  on  the  Court-house  docor,  ui  advertisement  of  the  adt 
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igr  the  adinmi8krat0r«''    Defendaai  objeeted  to  tlie  endflotfe. 

jSBto  Gourt  overfilled  the  objectkm,  end  aDowed  the  deed  to  be 

/leed  to  the  Juryf  itetrngy^^^that  whether  the  aale  imi  edvertt- 

,  idl,  vma  %  CmI,  whidi,  mder  the  evidenoe,  he  windd  leave  to  the 

Jfary."    To  eD  <tf  which  ralings  by  the  Court,  defeBdute  ex- 

wpted.     The  Coiirt,  among  other  things,  charged  the  Jory,  in 

epbetanee,  that  if  they  believed  the  land  was  gcanted  by  the 

State  to  St.  John,  and  that  all  the  intermediate  deeds,  down  to 

IBterHng  J.  Elder,  Irere  genuine,  and  regolady  executed,  they 

'ihoold  find  s  decree,  for  the  oomplainanta  ;  for  in  that  event, 

|3der.  wonld  have  a  oompleto  legal  title  to  the  land ;  and  in  that 

Ciae,  they  Bhould  decree  that  the  Common  Law  action  should 

i^  perpetually  enjoine(L 

The  defendants  requested  the  Conrt  to  charge  the  Juiy, 

^Aat  »  decree  of  porpetaal  injunotioncannot  bo  made  in  this 

cisae,  inasmudi  as  there  has  been  but  one  action  of  ejectment 

iwftituted  by  defendants  for  thcr  recovery  of  the  land/'    Upon 

f«ldch,.the  Court  diarged,  ^^tliatif  this  objection  existed,  it 

'pjbanld  have  been  taken  advantage  of  by  demurrer,  or  at  least 

.at  aa  earlier  stage  of  the  case,  and  that  it  is  now  too  late  to 

(insist  upon  it."    The  Court  ftu^her  charg^  the  Jury,  ^  that  if 

^thcy  believed)  from  the  evidence,  that  St.  John,  through  mis* 

;  t%ke  oiir  fraud,  by  Madden  or  any  one  else,  executed  the  deed  in 

ettdence  to  Madden,  though  he  may  have  intended,  at  the  time, 

ito  bare  execote<l  his  bond  for  titles  to  the  land,  and  they  should 

'iMieve  that  the  deed  from  Madden  to  Taylor  is  genuine:  pro- 

.  Prided  these  facts  are  alleged  in  the  bill,  and  sufficiently  proven, 

.and  they  should  believe,  from  the  evidence,  that  Perry,  John 

;Md  Lewis  Bedwyne,  nor  either  of  them  had  any  notice  of  such 

t^aistake  or  fraud,  but  were  btma  fide  purchasers  for  a  valuable 

jtensideration,  that  they  should  &id  for  the  complainantSk    To 

which  charges,  Counsel  for  defendant  excepted. 

*./.  The  Jury  found  and  retui-ncd  into  Courts  on  Saturday  night, 

about  the  hour  of  9  o'clock,  a  verdict  in  favor  of  complainants. 

^Whereupon,  Counsel  for  defendants  notified  the  Court  of  their 

jiptention  to  file  a  rule  n{$i  for  a  new  trial,  and  asked  the 

^Q9ttt  to  paidong  the  session  of  the  Conrt.  to  the  hour  of  mid<' 
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.night,  (when  that  tenn  of  the  Court  expired  by  operation  <tf 
law)  ,to  give  them  an  opportnnity  to  make  oat  and  file  eaid 
role ;  which  the  Court  refoscd  to  do,  and  adjonmed  the  Coiirt» 
and;  defendants  excepted  and  on  these  several  exeeptieiiBy 
have  ateigned  error. 

Buchanan  &  McEinlet,  for  plaintiff  in  error. 

DotJGHSBTT  &  FBxxHANy  for  defendant  in  error. 

jBy  the  Court.— BvsvTSOy  J.  delivering  the  ojnnioiu 

What  is  an  '^  exhibit  ?"  Is  it  a  thing  belonging  to  pleading 
or  to  evidence?  It  is  stud,  in-l'  Daniels  Ok.  Pr,  475-6, 
Marg.  ^Hhat  in  statiVig  deeds  or  other  irritten  instrmnentB  in 
a  bill,  it  18  nmial  to  refer  to  the  instrument,  itself,  in  some  saeh 
words  as  the  following,  viz :  ^as  in  and  by  the  said  indentorei 
reference  being  thereunto  had  when  produced,  will  more  fully 
and  at  large  appear*.  The  effect  of  such  a  reference,  is  to 
■  make  the  whole  document  referred  to,  part  of  the  record.  It 
is  to  be  observed,  that  it  does  not  make  it  evidence ;  in  order 
to  make  a  document  evidence,  it  must,  if  not  iidnuttcd,  be 
proved  in  the  usual  way ;  but  the  effect  of  referring  to  it  is,  to 
enable  the  plaintiff  to  rely  upon  every  part  of  the  instrument, ' 
and  to  prevent  his  bebg  precluded  from  availing  himself,  at 
the  hearing  of  any  portion,  either  -of  ita  recital  or  opcratite  - 
part,  which  may  not  be  inserted  jn  the  bill,  or  which  may  be 
inaccurately  set  out.  Thus,  it  seems  that  a  plaintiff  may,  by 
his  bill,  state  simply  the  date  and  general  purport  of  the  deed 
under  which  he  claims,  and  that  such  statement,  provided  it 
be  accompanied  by  a  reference  to  the  deed  itself,  will  be  euS- 
cient". 

It  is  this  sort  of  a  reference  to  a  writing,  which  makes  the 
writing  become  an  exhibit. 

The  solo  ofBce,  then,  of  an  exhibit — of  making  a  writing  be-  ' 
eome  an  exhibit,  is  to  help  out  a  pleaduig — ^to  help  ont  ^ 
kigationa  in  a  bill  or  answer,  in  case  it  should  be  ftn^ 
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on  the  trial,  that  such  allegations  do  not  give  some  needed  par- 
ticnlaTB  of  the  writing,  or  do  not  give  the  writing  with  accuraey* 
B  is  no  part  of  that  office  to  convert  into  evidence  the  writing 
Dade  an  exhibit  of,  or  to  be  a  pre-reqnisite  to  the  admiBsion  of 
the  writing  as  evidence.  If  the  writing  is  made  an  exhibit  of^ 
itill,  it  must  (unless  admitted)  be  proved,  if  proved,  but  not  made 
an  exhibit  of;  still,  if  in  itself  legal,  and  if  adapted  to  the  al« 
legations,  such  as  they  may  be,  it  is  to  be  received  as  evidence. 

This  is  what  an  exhibit  is  by  the  law  of  England — by  diat 
law,  as  it  was  when  adopted  by  Georgia.  Is  it  any  thing  dif* 
ferent,  by  the  law  of  Georgia,  as  that  law  now  stands  ? 

The  Seventccth  Equity  Rule  says,  that  '*  copies  uf  all  decds^ 
writings  and  other  exhibits,  shall  be  filed  with  the  bill  or  an- 
swer, and  no  other  exhibits  shall  be  admitted,  unless  by  order 
of  the  Court,  for  some  special  and  good  cause  shown'*.  .  "No 
other  exliibits  shall  be  admitted' ' — how  admitted?  As  evi- 
dence  'i  As  evidence^  no  writings,  even  before  the  making  of 
ikis  rule,  as  we  have  seen,  could,  by  virtue  merely  of  having 
been  made  exhibits  of,  be  admitted ;  neither  writings,  of  which 
copies  might  have  been  filed,  nor  those  of  which  copies  might 
sot  have  been  filed.  To  make  these  words,  therefore,  mean  to 
ny,  that  writings,  of  which  no  copies  have  be  on  filed,  shall  not| 
although  referred  to  as  exhibits,  be  evidence,  is  to  make  them 
mean  to  say  what  already  stood,  said  by  the  general  law.  What| 
then,  do  the  words  mean  ?  This :  No  writings  shall  be  "  adinit- 
ted'\  received,  considered  us  exhibits — shall  be  allowed  to  do 
the  office  of  exhibits,  except  those  of  which  copies  may  have 
been  filed:  whereas,  the  old  rule  had  said,  that  any  writing 
might  be  made  a  part  of  a  bill,  by  being  properly  referred 
to,  without  being  copied  into  the  bill ;  this,  the  new  rule,  saya 
that  no  writing  shall,  however  referred  to,  become  a  part  of  bill 
or  answer,  without  a  copy  of  it  has  been  filed  with  the  bill  or 
answer. 

Thus^  the  new  rule  is  but  the  old  rule,  a  little  contracted. 

Thia  being  so,  if,  in  bill  or  answer,  the  pleader  refers  to  a 
writing,  and  professes  to  file  a  copy  of  it,  but  does  not  file  one^ 
an-io 
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the  omi.ssion  is  a  defect  in  pleading j  if  defect  at  all — a  defect 
by  ^vbich  he  may  fail  to  get  all  the  benefit  from  the  writing^ 
which,  had  a  copy  been  filed,  he  might  have  got — a  defect 
.by  which  he  mil  fail  to  get  all  that  benefit,  if,  in  getting  out 
the  writing,  so  far  as  he  has  set  it  oat,  he  has  set  it  out  inacca- 
rately,  or  has  not  set  out  some  parts  of  it  which  ho  needs  :  and 
thn:5,  being  a  defect  in  pleading,  when  the  writing,  that  of 
which  no  copy  has  been  filed,  conies  to  be  offered  as  evidence, 
the  only  questions  will  bo,  does  the  writing  fit  the  descriptive 
allegation  ?  niuy  the  whole  and  every  part  of  the  writing  be 
coutti'^.f.'d  hi  tlio  allegation,  or  only  some  part  of  it  l)e  so  ooa- 
tainod  :  has  there  ],ecu  accuracy  in  the  description  ?  If  yes 
may  Ixj  a■us^vc*rcMl  to  these  questions,  the  writing  is  to  bo  read  as 
eviilciicc — all  of  the*  v»t! tint',  if,  as  Iq  all  of  it,  the  descriptive 
allr jai  'oil  is  good — \nirt  only,  if,  as  to  part  only,  that  allega- 
tion is  2:0L':1. 

';T(>w,  iu  ihe  bill  iu  this  case,  there  wore  all'.\srations  to  the 
effc'Cfc,  that  St.  John  £:  Bro>\u  were,  in  the  name  of  St.  John, 
in  Ct»\vcr;i  Superior  Court,  proifccuting  an  action  of  ejectment 
a^Ain«".t  ll:e  complaiuauts  in  the  bill,  lledwyne  k  Elder ;  that 
Redwyno  had  niad«.*  a  deed  for  the  land  to  Dominick ;  that 
Shjll,  ns  administrator  of  Dominict,  regularly  sold  and  conveyed 
the  land  co  Elder :  but  no  copy  of  the  ejectment  or  of  either  of 
these  ihc\\s>,  was  filed  with  the  bill ;  and  merely  for  that  omish 
sion,  tho  originals  were  considered  by  the  Court  not  to  bo  ad- 
m!s.?.ir»!e  as  e\idenco.  I>u^,  as  we  have  seen,  the  admission  or 
rojccilon  of  the  orif^inals  should  have  been  made  to  turn  upon 
another  'hiiig,  namely:  the  iiature  of  the  allegations — the  al- 
legatit'i:^  aforesaid.  And  looking  to  the  nature  of  the  allega- 
tions, it  was  such  as  to  make  tho  originals  admissible.  The  al' 
lejratioriS  wore  such  ari  to  be  in  the  spirit  of  Lord  Covcntry'n 
order,  ''that  bills,  answers,  replicrations  and  rejoinders,  bo  not 
stulToJ  with  iepciiti\)iic  of  deeds  or  writings,  in  haec  verba^  but 
the  cSect  and  substance  of  so  much  of  tlicm,  only,  ais  is  pertinent 
and  matei*ial  to  be  set  di>wn,  and  that  in  brief  and  effectual 
terms".  (1  hnal  Ch.  Pf.  469,  marg>)  Such  "stuffing"  is 
expensive  and  otherwise  hurtful.     Not  a  single  reason  10  appar 
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imit,  why  copies  of  thete  originals  should  hare  been  added  to 
the  general  allegations  aforesaid,  which  give  their  '*'  effect  and 
jnhstance". 

The  Couxt,  ^herefore^  if  so  inclined,  might,  unfler  these  nlle- 
gUtions,  well  have  admitted  the  originals  na  evidoncc.  This 
the  Conrt  would  not  do,  but  as  a  pre-roquiaite  to  thoir  adinis- 
son,  required  the  complainants  to  amend  tbeii*  bill,  by  fHing 
copies  of  the  originals.  This  was  an  error,  of  which  the  am- 
phinanU  had  th& .right  to  complain ;  but  itwaathe  iltfc7t^<ihts 
that  made  the  complaint.  The  defendants  excepted  tn  the  de- 
cision allowing  this  amendment  to  be  made.  They  iiisibtcd, 
that  in  the  stage  in  which  tho  case  then  was^  the  case  l)eing 
before  the  Jury,  such  amendments  could  not  be  nuMo.  lint  a 
plaintiff  ^*nay,  after  replication  has  been  filed,  an«l  tho  cause 
is  at  issue,  haire  leave  to  jimend  hi;»  bill,  and  this  even  :)ftor  wit- 
nesses have  been  cxamincil  in  the  cause  and  pn)ilication 
passed".    (1  Danuiir$  Oh.  Pr.  544,  vaatg^ 

And  the  Act  of  tlio  l^ist  Legislature,  ^'to  chango  and  sim- 
plify tho  practice  and  pleadings  in  this  State,"  &c.  among  other 
t^ogs,  declares  tliat  '*  parties,  plaintiffs  and  dofendants," 
**  whether  at  Law  or  in  Equity,  may,  in  any  stage  of  tho  cause, 
amend  theU*  pleadings  in  all  respects,  whether  in  matter  of 
form  or  matter  of  substance". 

[1.]  In  allowing  the  amendments,  therefore,  the  Court  did 
.notiiing  which,  as  against  the  de^endanUxn  th^  bill,  ^\as  wrong. 

The  order  of  the  Court  of  Ordinary,  granting  Fhell  leave  to 
sell  the  land,  called  him  the  ^^administrator  on  the  estate  of 
DaTid  Dominick",  and  it  recited  that  he  had  *^  given  notice,  in 
terms  of  the  law,  that  he  would  apply  to"  that  **  Court,  for  an 
imler  to  sell  all  the  real  estate",  &e. 

[2.]  This  order,  the  Court  was  right,  as  we  think,  in  holdicg 
to  bo  sufficient  prima  faete  evidence  of  the  appointment  of 
Shell  as  administrator. 

It  is  not  to  l^e  presumed  by  one  Court,  that  another,  con- 
eeming  matters  over  which  that  other  has.  jurisdiction,  and 
«i  a  usual  sort  of  proceeding  touching  such  matters,  recites,  as 
lrBe»  things  which  are  not  true :  rather,  that  it  recites  only  such 
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things  as  are  trae,  is,  in  the  first  instance,  to  be  prcsiimcd.  Is 
the  Coort  of  Ordinary  snch  a  Court  as  not  to  be  entitled  to  the 
benefit  of  a  principle  so  obvious  ?  If  it  is,  what  makes  it  snch? 
Its  being  a  Court  of  li  mi t ed  j  urisdiction  ?  Speaking  for  myself^ 
I  must  say  that  I  know  of  nothing  sufficient,  on  this  account, 
to  make  the  Court  of  Ordinary  a  Conrt  not  entitled  to  the  ben- 
efit of  such  a  presumption,  that  is  not  equally  sufficient  to  make 
the  Superior  Court  a  Court  not  entitled  to  the  benefit  of  the 
same  sort  of  a  presumption.  And -in  this,  I  think  myself  sup* 
ported  by  much  of  what  was  said,  if  not  by  what  was  done,  in 
Tucker  v%.  Harris,  (13  Qa.  R.  1.)  The  Superior  Court,  it- 
self, has  limits  to  its  jurisdiction. 

I  may,  in  like  n^inner,  say  thai!  am  not  a^aret>f  any  law, 
which  makes  the  mmutes  of  the  Superior  and  Inferior  Courts 
votdj  if  not  signed  by  the  respective  Judges  of  those  Courts. 
Certainly  the  Act  which  requires  such  minutes  to  be  so  sijrned, 
does  not  say  the  omission  to  sign  is  to  render  void  the  minutes. 
To  keep  the  minutes,  is  made  the  duty  of  the  Clerks,  not  that 
of  the  Judges.  These  minutes,  thus  kept,  the  Judges,  it  is 
truCj  are  commanded  to  sign ;  hot  should  they  disobey  the 
command,  is  the  penalty,  if  .any,  to  fall  on  them  who  are*  the 
gmlty,  or  upon  suitors  who  are  the  innocent  ?  If  not  upon 
them,  what  inducement  have  they  to  obey  the  command,  if 
upon  the  suitors?  Wheiicc  are  they  to  ^et  their  reparation? 
How  easy  to  have  said,  "and  unless  so  signed,  the  minutes 
shall  be  void".  But  this  the  Legislature  did  not  say.  ^Vhat 
warrant,  then,  have  Courts  to  soy  it  ?     (Pr.  D/V/.  428.) 

The  objections  to  the  ndmission  of  the  deed  of  Shell,  as  ad- 
ministrator, were — First,  That  it  did  not  appear,  from  the  deed, 
that  th:>  adniinistnitor  had  jriven  notice  of  hi.s  intended  appli- 
cation for  leave  to  sell.  Second,  Thnt  it  <lid  not  appear,  from 
the  deed,  that  the  sale  of  the  land  had  been  advertised  at  the 
Oourt-houso  door. 

[3.]  As  to  the  firr?t  of  those  objections  to  it,  the  order  for 
leave  to  sell,  with  its  recitals,  was  an  answer  ;  for  among  those 
recitals,  is  one  to  the  etfect  that  Shell,  the  "administrator,  "m 
terms  of  the  law",  had  given  notice  of  such^his  intended  ai^ift* ' 
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Mtim.  Being  contained  in  the  oi'der,  and  the  order  being  in 
nilence/  it  was  not  necessary  that  this  recital  should  also  be 
JkHtatned  in  the  deed,  to  make  the  deed  admiBsible  as  evidenoa, 

'Aa  to  the  second,  the  testimony  of  Hadcnoj  was  an  an-^ 
(Wef  to  it.        ■ 

To  preserve 'a  notice  of  this  soft,  stuck  on  a  Court-house 
loot,  after  the  day  of  sale  has  passed,  Whose  duty  io  it  ?  Must 
ICbW;  be  torn  off  the  door,  to  make  roohi  for  other  notices  and 
idivrtisemcntp,  that  the  law  is  every  day  re<}niring  t9  be  pat 
hew?  The  presumption  is,  that  such  a  notice,  as  segn  as  it 
las  discharged  its  office, .  perishes. 

•  f4.]  That  bein^  pre'smned,  in  this  case,  Hackney's  t^imony, 
te-to  the  contents  of  Hie  notice,  &C.  wfts  at  on6e  admissible. 
IM  hi^yin,^  been  admitted,  it  was  efficient,  as  w6  think,'  to 
iirrant  the  introiktction  of  the  deed  as  evident.  And  the 
S^tts  Icavhig  the  question  of  the  sufficiency  of  Hackney  a  tea- 
Iftoiiy  to  the  Jurjf,  if 'wrong,  was  wrong  merely  in  giving  the 
lefifendants  more  than  they  were  entitled  to.  >Ve  do  not,  how- 
feVer,  say  we  think  it  to  have  been  wrong.  As  to  that,  we  say 
nothing. 

The  Court  beinir  r^cjuc^tod  to  charge  the  Jury,  "  that  a  de* 
atee  of  perpetual  injunction"  could  not  be  made  in  the  case, 
•ihaamnch  ns  there''  had  ".been  but  one  action  of  ejeelment 
Artitntcd  by  defciidunts,  for  the  recovery  of  the  land",  chared 
'*that  if  this  objection  existed,  it  should  have  been  taken  ad- 
itentagc  of  by  demurrer,  or  at  least,  at  an  enrlier  stage  of  the 
siiMs  and  that  it"  wa?  thon  **  too  late  to  insist  upon  i);". 

Ifas  this  right  Y  The  Court  scorns  to  ^dmit,  that  if  a  de- 
Mfnrrer  had  becrt^' filed  to  the  hill,  on  the  groimd  stated  in  the 
rqqhest  to  charge,  the  demurrer  nmst  have  been  sustained. 

The  Court  denies,  however,  that  the  gi-ound  had  any  virtue 
fiit^at  tholate  stage  of  the  cause,  when  the  ground  was 
broright  to  4lie  notice  of  the  Court-^thc  stage  when  the  Court 
iHm  in  the  act  of  charging  the  Jury. 

^  JUifford  Bays:  "actions  of  ejectment  having  become  the 
Mnl  mode  of  trying  ti(;le?i  at  the  Common  Law;  and  judg- 
Ih^Dti^  in  those  actions  not  being  in  any  degree  conclusive,'  tke 
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Courta  of  Equity  have  interfered ;  and  after  repeated  'triab 
and  aatififactorj  determinations  of  questions,  have  granted  pei^ 
petnal  injunctions  to  restrain  further  litigation ; .  an4  ^^ 
have,  in  some  degree^,  put  that  restraint  upon  litigation,  which 
is  the  policy  of  the  Common  Law,  in  the  case  of  real  actions". 
And.  he  cites  many  eases  in  support  of  this  proposition. .  (ilft^ . 
fordls  Eq.  144  and  rmte  ;p.) 

It  appears,  tlicreforc,  that  Courts  of  Equity  *>  have  inter- 
fered, and  after  repeated  trials  and  satisfactory  determinations 
of  questions,  have  granted  perpetual  injimctions  to  restnun 
further  litigation;  but  it  does  not  appear. that  they  have  ever  . 
interfered,  before  there  has  been  such  trii^ls^  or  something,  in/ 
the  efttimation'of  those  Courts,  equivalent  to  sudi  trials.  And 
it  is  now  too  late  for  them  to  bogin-^— at  least,  itis  in  Georgia-*- 
aState  which,  by  its  Constitution,  has  fenced  off  its  Courts 
from  whatever  is  legislative  territory.  But  if  the  Courts  had 
ihc  poTCer  to  enlarge  this  .much  .questioned — ^most  questionaUe 
brancli  of  Equity  jurisdiction,  ought  they  to  have  the  will? 
When  A  asks  a  Court  to  command — ^'enjoin"  B  not  to  irae 
him,  A — to  command  B  not  to  go  into  any  of  the  Coorts, 
though  open  to  all  men,  and  complain  of  him,  A,  saying  but 
barely  this  :  ^' A  has  done  mc  an  injury.  May  it  please  the. 
Court  to  command  A.  to  repair  that  injury,  or  sliow  cause  why 
he  will  not" — asks  a  Court  to  command  B  not  to  do  towards 
him.  A,  what  the  law  says  every  man  may  do  towards  every 
other  man — asks  a  Court  to  suspend,  in  his  favor,  a  law  of  the 
land,  is  it  too  much  for  the  Court,  before  granting  the  request^ 
to  require  of  him,  4^,  to  show,  beyond  the  shadow  of  a  dombt,- 
that  by  the  granting  of  the  request,  it  will  hardly  be  poteUde 
for  any  harm  to  come  to  B,  whilst  to  him,  A,  it  will  be  oertoin 
that  some,  perhaps  much,  good  will  come  ?  Too  muck  to  re- 
quire of  him  to  show  B  to  have  repeatedly  made  that  same  oom- 
plaint  against  him,  A,  and  the  complaint,  aa  jepeatedly  ta 
have  been  fairly  and  fully  tried,  and  every  time  with  the  aama 
result — a  verdict  in  his,  A's  favor:  and thusy  to  show  that  the 
complaint,  if  allowed  to  be  persisted  in  and  pressed  to  a  trUf 
llpiildy  of  necessity  almost,  resolt  in  the  same  sort  of  a  verdiot 
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[5.]  More  to  be  sfiown  than  this,  if  as  much  as  this  is  not 
required  bj  the  aforesaid  role,  taken  from  Mitford.  That  rule 
seems  to  have  been  admitted  to  be  true,  as  a  general  rule,  by 
the  Court  below :  but  that  Court  considorc<l  it,  not  to  justify 
the  objection  in  this  case,  bccatise  the  objection,  in  the  opinion 
of  tbe  Coutt,  came  too  late — came  not  until  the  Court  was  in 
the  aot  of  charging  the  Jury.  Did  the  objection  then  come 
too  late  ?         • 

The  general  rule  is  thus  slated  by  Mitfvrd :  "In  general,  if 
a  (lemurrer  "ii*ould  hold  to  a  bill,  the  Court/  though  the  defen- 
dant answcvs,  will  not  grant  ^•eliof."  {Slit.  Plea.  180.)  In 
Bond  v$,  Murdoch  ct  al  (10  Ga.  R.  JltW,)  a  cade,  in  many  re- 
spects not  unlike  this,  tlie  ililc  a?  thus  stated,  was,  by  this  Court, 
acted  on.  In  that  erfsc,  afier  the  coming  in  of  the  answer,  the 
bill  was,  oti  motion,  dismissed  for  the  want  of  o<|nity,  and  the 
want  of  equity  consisted  in  this,  that  tlic  comphiinant,  who 
was  seeking  to  enjoin  an  ejectment,  had  never  had  in  his  favor 
a  verdict  in  ejectment. 

And,  indeed,  it  may  be  well  asked,  if  a  Court  has  no  juris- 
diction of  a  case,  will  not  its  judjjment  in  the  case  be  worthless  ? 
The  sooner,  therefore,  it  gets  rid  of  such  a  ease  the  better.  It 
follows,  that  in  whatever  stage  of  a  case  the  objection,  for  want 
of  jurisdiction,  is  taken,  it  h  better  to  sustain  it  then,  in  that 
stage,' than  to  let  the  case  go  on  and  end,  at  last,  in  a  worth- 
less judgment. 

1%."]  In  this  case,  then,  the  oljeetion  did  iiot  come  too  late. 
The  Court  should  have  charged  on  this  point,  as  it  wus  re<|ue8- 
ted  to  do. 

And  if  the  Court  should  so  have  charged  the  Jury,  it  ought 
not  to  hare  charged  them  that  they  might  find  fur  the  complain- 
lilts,  should  they  believe  the  allegations  in  the  bill  to  have  been 
proved:  that  is,  might,  according  to  the  prayer  of  the  bill, 
perpetually  ^enjoin  the  defendants  from  suing  the  plaintiffs  in 
ejectment.  In  no  event,  as  the  caiie  stood — stood  iv  Ithout  the  ex- 
istence of  as.  much  as  one  final  verdict  in  ejectment  in  favor  of 
the  complainants,  could  the  Juiy  have  been  justified  in  render- 
ing such  a  rerdict  as  that.     The  fact,  if  fact  it  was,  that  tbo 
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deed  of  St.  Johu  to  j^Iaddcn,  was  made  by  St.  John  acting  un- 
der the  belief,  that  in  making  the  deed,  he  was  only  making  a 
bond  for  titles,  instead  of  a  deed — acting  in  this  belief,  by  mis- 
take, accident  or  the  fraud  of  Taylor  or  Madden,  could  noi 
avail  to  giTe  the  claimants,  under  that  deed,  a  better  right  to 
a  perpetual  injunction,  than  the  fact,  if  such  had  been  the  fao^ 
that  this. deed  was,  beyond  question,  a  good  deed — the  genidnb 
intended  deed  of  St*.  John,  could  have  availed  to  give  them  such 
a  right.  And  to  give  sucli  a  right,  a  deed  of  the  latter  sort, 
without  the  help  of  recoveries  in  ejectment,  would  not,  as  we 
have  seen,  have  been  sufficient.  If  a  good  deed  would  not  b^ 
sufficient,  much  less  would  a  deed  not  good,  be  sufficient. 

Was  there,  then,  no  equity  in  this  bill  ?  The  bill  was  not 
wholly  without  equity.  It  is  alleged  in  itj  that  the  witnesses 
to  the  deed  from  St.  John  to  Madden,  are  dead,  and  that  the 
oomplainants  cannot  adduce  proof  of  its  execution,  without  ap-. 
pealing  to  the  conscience  of  St.  John.  That  deed  is  a  necessary 
link  in  the  chain  of  the  complainants — a  link,  without  which  they 
oannot  defend  the  suit  in  ejectment.  They  have  a  right,  then, 
to  ask  equity  to  mend  the  broken  link ;  to  ask  equity  to  piit 
that  deed  in  a  condition  in  which  they  maj^  iise  it  in  their  de- 
fence, at  Law,  against  the  ejectment — to  ask  equity  to  declare  or 
decree  that  deed  to  be  the  deed  of  St.  John ;  and  until  suoh 
decree,  to  enjoin  the  Common  Law  suit.  Armed  with  this  de- 
cree, they  will  be  as  well  armed  to  go  into  the  defence  of  the  Com- 
mon Law  suit,  as  thoy  would  be,  were  the  witnesses  to  the  deed 
alive  and  within  reach.     And  this  is  all  the  equity  they  have. 

And  the  Court,  instead  of  telling  the  Jury  what  it  did,  should, 
have  told  them  that  the  only  relief  which  they  could  give  the 
complainants,  if,  by  the  evidence,  they  could  give  them  any, 
would  be  to  find  this  deed — this  alleged  deed — to  be  the  deed 
of  St.  John. 
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Ko.  13. — ^l*LiJiiiAXT  II.  WiHTALKT.,  cUIuiant,  plaintiff  in  er- 
toTy  vs.  EuzABiiiii  Stko.m:,  for  u^e,  &c.  defendant  in  error. 

[L]  Tiic  2d  Rwrion  m\'  tUv  Act  oJ  lsu<:,  ii-^ul. ;;".:.,:  iliviir.x  ^,  npplics  only  to 
io:irI:;i<)iial  o:  ]..irti:il.  uiul  ti:c  riiU  sLCiioii.  t '  Ivi.J  fi  utiAtiiiU-  (iivorcvs. 

[J.]  TIio  Jd  .'.*  I'l.n  (»f  thv  l)i-.'uric  Alt  of  lM.t»j,  v.'i.3  iuten«;vu  lo  cu^trtUutc  a 
roi^KMiv.  ut  roiiniioii  LiiVr,  for  ^rnutiiTj;  <ilv Dice.  rrc»iu  b««l  I'.ud  ')oard,  »}uiU 
Urto  thai  Avliicli  is  provjiUil  iu  ilto  iOnprliHli  KixIiNiastl  a\  Vouva^. 

\li.1  ill  1-&SC4  of  |»artiiil  «Uvnr47C,  no  liiii  U  i-rcutLi'  Cii  t'.iu  ii.i<  i:..u(]'&  pii^pcrty, 
uiilil  tiiL'  UDiiili«>n  ul'iUvjuil|iUuui  or  dv.t:rco. 

[4.]  Two  roMiuri'^m  veT<!U-iS  uii  x.th  iu;^*tc.«ai';. . !.i  •.ai^^iii'ionuit'iiiual di>'orc€. 

[j.J  I'lHlir  tbi- «M  riin.-.titution,  \\m  Li^^^ulaiiwi  inurpo.'tii./O  w*^  rci|uiccd, 
ill  Cii<vii  « l'c«nHUlii>r!;iI  divon  v;  Lui  tlic  iictioa  ot't!u'  ^'ouri,  blo:.c,  y^ua  ti- 

Claim,  ill  Kcjinl  Superior  Court.     Tried  licforo  Judge  Wah- 
•  :?EH,  May  'rcnn,  1854. 

In  April,  li!<4o,  EIiYa!«oth  Stronjr  liieJ  licr  libel  for  a  dirorce^ 
"i*  menm  it  f!ivro*\  against  lior  Liu^band,  Creed  T.  Stroug,  in 
Heard  Superior  Court,  alleging,  as  the  grouiid  tlieR*forc,  cm- 
cltjr  towards  plain tii!',  on  the  j»iri  of  the  said  (Strong.  No 
schedule  of  property  was  filed  with  tlio  declaration.  Iu  Janu- 
ary, 1846,  she  lilori  a  schedule,  setting  forth  the  property  of 
plaintiff  and  defendant,  in  general  icnii.^ ;  and  on  the  liit,  \.cre 
four  negroes,  valued  at  ?1500.  In  January,  184V,  Strong 
sold  the  negi-oes  to  Wbi taker,  the  clainu-nt.  In  July,  1847^ 
Mrs.  Strong  filed  an  amended  schedule,  setting  forth  tho  names 
and  value  of  onch  of  the  negroes.  At  the  October  Term,  1848, 
of  Raid  Court,  the  first  verdict  was  rendered  in  favor  of  plain- 
tiff, granting  her  a  partial  divorce,  and  bpecifj'ing  the  proper- 
ty she  was  entitled  to  receive.  At  iho  October  Term,  184y,  a 
'  second  verdict  was  had,  concurrent  with  tho  fiisi,  ua  to  the  sep- 
aration, but  not  as  to  the  amount  of  property  decreed  to  the 
pLiintiff.  The  verdict  was  as  follows :  ''  \Vc,  the  J  ury,  find  and 
decree  that  suffioicnt  proofs  hu\o  buei;  sahmittcu  to  uur  eon- 
ftderation,  to  authoriice  a  pai-tial  divorce  of  the  p«:riies;  that 
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i&y  a  divorce  ''a  vieiisa  et  tJioro'*;  that  the  plaintiff  do  have  and 
recover  of  the  defendant,  the  amount  he  has  received  of  the 
plaintiff's  father's  estate ;  and  vc  find  and  dcereo  that  each 
of  t!ie  two  children  h«ave  and  recover  of  defendant,  Four  Hun- 
dred and  Fifty  Dollars,  out  of  the  property  of  defendant,  after 
the  payment  of  hi3  just  debts,"  &c. 

On  thi.-  verdict,  ji  judgment  was  entered  up  and  execution 
issued  thorcon,  for  the  sum  of  ^900,  on  the  1st  day  of  Novem- 
ber, 18  >iJ,  wliich  execution  was  levied,  on  tho  19th  Deceuiber, 
1849,  c»n  throe  of  the  four  negix)es  returned  in  the  schedule, 
and  Rol''  by  Stron*::  to  Whitaker;  and  on  the  same  day,  Whit* 
aker  interposed  liis  claim  to  the  said  ne^jrocs. 

Tlie  claim  came  on  to  be  tried,  at  the  Novenibcr  Term,  1852,  . 
of  said  Court,  when  mr.eli  testimony  was  introduced,  but  which  it 
is  unnecessary  here  to  set  forth.  Tlie  Jury  found  three  negroes, 
to-wit;  Harriet  and  lier  two  cliildrun,  subject  to  tho  Ji,  fa. : 
Whercu;>on,  Counsel  for  the  claimant  moved  the  Court  for  a  new 
trial,  upon  the  following,  among  other  gix)unds:  Because  the 
Court  held  and  charged  the  Jury,  *'  that  the  defendant's  p^opc^ 
ty  way  bound  to  answer  the  judgment  of  the  Court,  from  the 
time  of  tlie  filing  the  petition  for  divorce,  provided  a  schedule 
was  also  filed,  of  the  jjroperty  of  the  defendant,  which  he  owned 
and  possessed,  nt  the  time  of  the  application  for  divorce;  and 
that  defendant  could  not  soil  and  convey  such  property,  even 
to  a  bona  fide  purcliaser,  for  a  valuable  consideration,  so  as  to 
defeat  the  lien;  and  that  tho  pendency  of  the  .suit  vrith  a  cer- 
tain schedule,  wis  sufTicient  notice  to  make  >^oidable  any  such 
sale,  OR  far  as  tho  rights  of  tlie  plaintiff  and  her  .children  were 
concerned."  The  Comt  refused  to  award  a  new  ti-ial,  and 
claimant  excepted. 

Sims  &  II.\?.:moms  for  jljiintiff  in  error. 

Fj:ATni:Ksro.\;;.  for  defendant.  / 

Bil  the  Court, — L!'m;'KP%  J.  delivering  the  opinion. 

Thi-  is  a  proceeding  under  our  Divorce  Act  of  180C,  and  re- 
quii-es  an  exposition  of  that  Act,  by  this  Court.     It  ia  ^a  foUowB:  ' 
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^'Sec  I.  The  dirorces  recognised  hj  this  Act  t^hall  be  ab- 
solute, and  totally  diasplvo  the  marriage  contract ;  or  condition- 
allj,  and  only  separate  the  parties  from  bed  and  lioard,  and 
proYide  for  aeparate  maintenance  nnd  support  of  the  parties 
and  their  iasne. 

"Sec.  il.  All  casc»  of  divorce,  wliich  ehaU  como  before 
the  Superior  Court,  shall  be  tried  by  a  gpeciul  Jury,  who  sliall 
inquire  into  the  nituatiop  of  the  parties,  Iicfore  tbeir  intennar-, 
riage,  and  also  at  the  time  of  trial,  and  in  all  ca^cd  T>-here  they 
shall  determine  in  faror  of  a  conditional  divor-ee,  they  shall,  by 
their  verdict  or  decree,  make  provision  ont  of  tlie  propiity  of 
which  the  hnshand  may  b^  posseraod,  for  tbo  separate  uiainto* . 
nsnco  and  support  of  the  wife,  and  the  iasne  of  such  luarria^^e, 
which  verdict  or  decree,  the  said  Court  shall  cause  to  be  carried 
into  tfect,  according  to  the  rules  of  Iiaw,  or  according  to  tlio 
practice  of  Chaiicery,  as  the  nature  of  the  case  may  rci|uiri-. 

***  See.  III.  In  all  cases  where  the  verdict  shall  be  for  an 
ahsolote  divoroe,  the  piffty  whoso  improper  or  criminal  conduct 
shall  authorise  such  divorce,  shall  not  be  permitted  to  mari*y 
agaia  during  the  life  of  the  other  party,  and  in  case  of  such 
second  nuurlage,  the  party  so  offending  shall  be  subject  to  the 
puna  a&d  penalties  enaoted  against  bigamy :  Provided,  always, 
thai  where  the  marriage  is  decbred  void,  for  su^  causes  ex- 
isting before  such  intermarriage,  as  are  rceegniEed  by  the  Eo* 
desiaaUcal  ConrtSy  the  said  parties  may  again  marry:  any 
tyngherein contained,  to  the  contrary,  notwithstanding. 

*-8ec.  IV.  In  all  caeos  where  the  Special  Jury  shall  have 
\  Ispoo^t  in  a  verdict  for  an  absolute  divorce,  and  the  General 
Assembly  diaTl  reftise  to  pasa  a  law  to  carry  the  same  into  com- 
plete effect,  it  diall  be  lawfid  for  either  party  to  apply  to  the 
Superior  Court  of  said  oounty,  after  giring  thirty  days  notice, 
in  writing,  of  such  applieation,  to  the  adverse  party,  if  within 
the  Btate,.  and  if  oat  of  the  State,  three  moiitha  notice,  in  one 
sf  the  pdiKo  Gaaettea;  and  it  shall  be  the  doty  of  such  Court 
to  appoint  thi«e  commissioners,  who  ehidl  inquire  into  the  situ- 
alien:  gf  tho  parties,  before  their  intermarriage,  and  also  at  the 
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time  of  such  inquiry ;  and  shall  detcrmiDe  upon  the  support  or 
provision  which  may  l)0  necessary  for  the  separate  maintenance 
of  the  wife,  havin;»  duo  regard  to  her  situation  before  marriage^ 
and  also  the  situation  of  the  huifband  at  the  time  of  such  inquiry ; 
and  the  said  three  coymnisji  oners,  before  they  proceed  to  make 
the  inquiry,  phall  tal:c  :ind  i^ubscribe,  before  one  of  the  Justi- 
ces of  the  Inferior  CvOiirt,  or  Justices  of  iho  Peace  of  the 
county,  the  following  oath  or  affirm-ition,  viz : 

*T,  A  B,  do  solemnly  swon-r  <■>!•  aiTinn,  tliat  I  will,  without 
prejudice  or  partiality,  fMitbfully  iuqiiire,  and  justly  decide 
upon  the  case  now  sp.binittcd  to  i»io,  an»l  that  I  will  malcp  my 
report  or  derroc  thereon,  aceordlii.!;  t.->  the  principles  of  justice 
and  equity,  to  the  best  nf  oiy  skill  cwl  understanding,  so  help 
me  God.'  And  it  shall  be  the  du';^'  c-f  eueh  commissioiieis  to 
report  their  decision  or  ^I'^crco  in  the  premi.sei!,  to  the  next  Su- 
perior Court  of  the  county  tifuvi'aid,  wliich  .vliall  cause  the 
same  to  bo  entered  as  the  jn(lg»!Knt  of  said  Court,  huVject^ 
nevertheless,  to  bo  altered  or  modified  by  the  said  C)ourt,  pro- 
vided application  be  made  to  the  next  Superior  Court  of  paid 
county,  for  that  pnrpose,  stating  the  grounds  upon  which  such 
application  is  founded;  and  in  such  ca«e,  it  Hhall  bo  thi^  duty 
of  tho  paid  Superior  Court,  to  refer  the  snid  decree  or  report, 
to  the  same  commissioners,  "with  two  additional  commissioners, 
who  shall  take  the  oath  herein  before  prescribed,  and  shall 
proceed  to  re-examine  the  said  decree,  and  report  their  decision 
or  decree  in  thd  premises,  to  the  next  Superior  Court  of  said 
county ;  which  shall  bo  entered  as  tho  judgment  or  decree  of 
said  Court. 

"  Sec.  V.  All  Of )mmia::^ oners  appointed  under  and  by  vii^ 
tuc  of  this  Act,  shall  have  power  to  compel  the  attendance  of 
such  witnesses  as  may  be  «lccined  necessary  by  tlie  parties,  be- 
fore them,  at  such  time  and  place  as  they  may  appoint  for  thdr 
meeting,  and  shall  ako  have  competent  power  and  authority 
to  administer  an  oath  to  such  witnesses,  and  shall  take  down 
the  testimony  of  such  witnesses  in  writing,  which  shall  bo  an- 
nexed to  their  decree,  and  deposited  in  the  Clerk's  office. 

**Sec.  yi.     In  all  cases  where  provision  is  made  for  tlie 
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separate  maintenance  of  the  vsifc,  according  to  the  provisions 
of  this  act,  the  husband  shall  not  be  subject  to  an;  contract, 
made  therenflter  by  such  wife,  but  in  all  and  every  such  casCi 
the  wife  shall  be  sabjeot  to  the  payment  of  her  own  debts,  out 
of  her  separate  maintenance,  during  the  time  that  such  sepa- 
nuon  and  separate  maintenance  shull  continue. 

^^  Sec.  VII.  In  all  cases  of  divorce,  the  issue  of  such  mar- 
riago  shall  not  be  bastardized,  but  shall  be  capablo  of  taking, 
by  descent  or  distributioo,  from  cither  of  their  ^d  pureuta. 

"^Seo.  YIII.'  In  all  cMses  of  application  for  a  divorce,  th« 
party  Applying,  shall  render  a  schedule,  on  oath,  of  the  prop- 
erty owned  or  possesi«ed  by  saiil  parties,  at  the  time  of  such 
t|>plicatMn;  or,  if  the  parties  have  separated,  at-  the  time  of 
such  soparation,  which  shall  be  filed  of  record  by  the  Clerk  of 
tie  Saper'ior  Court,  and  after  nil  just  debts  shall  be  paid,  shall 
be  subjoct  to  a  division  or  equal  distribution,  between  ilie  chil-  . 
drcn  of  such  parties,  except  the  Jury,  before  whom  tlio  same 
may  be  tried,  shall  think  proper  to  allow  either  })arty  a  part 
thereof/'     {Priiicn^n  Digest,  188.) 

The  4th,  5th  and  6th  sections  of  the  Act  of  180U,  to  whtob 
I  have  already  referred,  authorize  commissicmers  to  provide  al- 
imony for  the  wife,  when  the  Legislature  refused  to  i-atify  a 
total  divorce.  No  provision  is  made,  however,  when  a  partial*  r 
di?oroe  is  not  affii-med.  The  inference  is  plaiu— /xir^ia/  dtvor'  • 
€€9  were  never  submitted  to  the  Legislature ;  and  if  not,  then 
ike  2d  verdict,  which  is  to  be  obtained  under  the  Constitution 
of  1833,  does  not  apply  to  partial  divorces,  notwithstanding  the 
in^mation  of  Mr.  Prbice  and  the  i>ractice  of  the  Courts' to  tlie 
eoDtrary. 

ItAriU  be  remembered,  that  under  the  previous  Statute  of 
1802,  all  divorces  were  total.  Tbe  Act  of  1800  makes  provis- 
icm  for  both  absolute  ai^d  conditional  divorces. 

p.}  There  is  an  apparent  conflict,  I  admit,  between  the  2d 
and  8th  seotiona  of  the  Act  of  1806.  It  is  our  duty  to  recon- 
eilt  them,  if  we  can.  The  Legislature  did  not  mean  that  any 
Itortion  of  .this  or  any  other  Statute,  should  be  inoperative.  Its 
a,  hejood  all  qucstkni,  is  not  to  be. defeated,  if  it  can  be. 
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helped — fH9rba  dehent  inteUiyi  eum  effectu.  Foil  wnse  aadt 
meaning  should  bo  given  to  every  claiiBe  and  proviaion,  df 
every  Act  of  the  Assembly,  and  no  part  made  void^  if  pessibla. ' 
But  if  this  be  impo^ible,  we  mngt  say  which  shall  stand  and 
which  fall.  We  believe  that  all  parts  of  the  Act  can  be  en-  ' 
forced,  upon  the  gronnd  that  the  2d  sectiop  appliea  to  partial^ 
and  the  8th  to  total  divoroefi.  Manifestly,  they  cannot  both 
apply  to  the  same  proceeding.  In  the  one,  the  Jury  are  to 
'  tako'into  consideration  the  condition  of  the  parties,  before  their 
intermarriage,  and  the  estate  of  the  hnsband,  ^t  the  tinH»  of 
the  trial.  In  the  other,  the  time  when  the  schedule  la  to  he 
filed,  indicates,  clearly,  tho  time,  as  to  property,  at  which  fhe 
'  inqniry  of  the  Jmry  is  to  be  directed,  nauiely :  when  the  liM 
In  filed,  or  when  the  separation  took  place. 

But  what  shows,  still  more  conclosltely,  that  these  two  enact-*' 
meats  relate  to  diflbrent  proceedings,  is  this:  mider  the  2d' 
section,  tho  Jnry,  by  their  verdict,  are  to  «iake  soitaLIe  ptovk* 
ioa  for  the  support  of  the  wife  and  children :  whereas,  under 
tho  8th  section,  the  direction  is,  to  give  the  whole  of. the  prop- ' 
erty  totho  children,  unless  the  Jnry  shall  see  fit  to  aa^gn  a 
part  to  the  hnsband  and  wife. 

[2.]  We  conclude,  then,  that  the  2d  section  applies  to  ooih 
(Utional  divorces  only ;  and  that  cases  of  this  sort  are  to  be  eon- 
troUed  and  regniated  according  to  the  terms  of  this  section* 
And  it  will  be  discovered,  that  by  the  2d  section  of  the  Act,  a 
'  seniedy  at  Common  Law  waa  inten<led  to  he  sabstitnted  and 
jffovided,  for  a  similar  proceeding  in  the  Ecclesiastical  Conrti 
in  England.  '  In  addition  to  the  decree  of  separation  from  bad ' 
and  boanl,  that  Court  proceeded  to  award  alimony ;  and  to  en- ' 
force  the  decree  for  alimony,  the  Common  Law,  as  well  ma  the  . 
Chancery  Courts,  but  more  especially  the  latter,  wonld  levN^ 
their  assistance.     Hence,  the  clause  in  this  2d  section,  thattht 
diBcree  of  the  Jury  for  support  and  maintenance,,  (which  is  ali» 
mony)  is  to  be  enforced  according  to  the  mlea  of  Law,  and  ito 
practice  in  Chancery. 

[8.]  If  we  are  right  then,  in  ihis  view  of  the  Statute,  ^MT 
ma  Bo  lien  ereated  on^the  dcfendant'a  property^  tintilihc^ri^ 
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sent  wu  rendered.  Up  to  that  period,  like  axiy  other  free- 
jnftn,  he  bad  the  right  to  dispose  of  the  whole  or  any  portion 
ef  hii  property,  to  ivhomsoever  he  pleased,  provided  the  con«* 
leyanee  was  not  fraadnlcnt^  and  made  to  hinder  and  defeat  the 
finding  for  alimoby,  which  might  be  madoky  tlie  Jury  against 
hioou  If  the  husband,  bona  fidc^  sell  his  property,  it  ib  to  bo 
preauned  that  he  has  received,  iu  lieu  thereof,  its  rcpi'cscnta- 
tivQ,  in  value.  The  husband  has  got  to  live,  after  the  separa- 
tion, as  well  as  the  wife,  for  whom  he  has  to  provide,  lie  is 
not  likely,  therefore,  to  wa«te  or  destioy  his  pi-oporty.  But* 
Bbould  he  t]ur^ten^to  do  so,  or  remove  beyond  the  jui-isdiction 
tf  the  Court,  tho  remedy,  by  bill  of  t^uia  tiinU  or  writ  of  ne 
treaty  are  both  at  the  eouauand  of  tho  wifi*,  and  are  amplo  for 
her  aecority. 

In  confinuatidn  of  the  view  wo  have  takeu  of  the  tiiio  intent 
and  meaning  of  the  2d  section  of  the  Act  of  l^UG,  if,  indeed^  it 
needed  confirmatiiju,  I  would  refer  to  some  of  the  other  sec- 
tions. Seotions  4th,  6th  and  Cth  contemplated  a  case  where 
an  absolute  divorce  could  not  bo  obtained,  on  account  of  the 
fiuhre  of  tho  Legislutui*e  to  ratify  the  action  of  tho  Court,  un- 
der the  old  Constitution.  Under  thc^e  sections,  a  provision 
was  authorized  io  be  luado  for  the  wife,  precisely  similar  to  that 
under  the  2d  section.  And  it  will  he  seen,  that  iu  oi*der  to  fix  < 
the  amount  of  the  allowaiicc,  the  commissioners  are  to  direct 
>lheir  investi;jrations,  as  to  the  condition  of  the  husband,  to  the 
tone  at  which  their  inquiiy  is  made,  viz :  at  the  time  of  trial. 
^^  Bo  Car,  then,  as  the  proccediug  for  a  partial  divorce  is  eon- 
cetned,  it  is  uimeeessary  to  file  a  schedule:  and  that  if  it  be. 
fikd,  it  creates  no  lien ;  for  whether  it  be  nccefr^uvy  to  file  it 
or  not,  or  whether  it  be  actually  filed  or  not,  still,  tho  Juxy, 
'ia.inoh  cases,  must,  under  the  law,  liunt  their  inquiry  to  tho 
Boadition  of  the  parties  before  intermaiTiage,  for  the  purpose 
of  ascertaining  what  portion  of  the  property  came  by  the  hns- 
kud,  and  what  by  the  wife ;  and  having  made  this  prelimi^ 
jiar^  fizamination,  out  of  such  estate  as  tho  husband  has,  at 
the  time  of  the  trial,  suitable  provision  is  to  be  made,  for  the 
vaand  maintenance  of  the  wife  and  children. 
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It  is  needless  to  consider  the  scyeral  rulings  of  the  Court  in 
detail.  In  the  opinion  of  this  Court,  there  is  ^rror  in  the  whob 
of  them,  so  far  as  they  assume  that  the  lien  created  on  the  prop- 
erty of  the  defendant,  was  from  the  filing  of  the  schedule,  in* 
^  stead  of  the  date  of  <  the  decree.  And  the  decrees,  first  and 
.  last,  (for  tliore  were  two  of  them,)  being  both  subsequent  to  the 
sale  to  Whitaker,  by  Strong,  the  purchase  of  tho  negroes  of  the 
defendant,  can  only  be  set  aside  for  fraud  or  some  other  sudt 
cause. 

[4.]  Had  we  taken  a  diiTeront  view  of  this  point,  tlipn  it 
would  have  become  necessary  to  consider  whether  partial  di- 
vorces require  two  concurrent  verdicts;  for  it  will  be  obsen^ed, 
that  the  levy  made  on  the  property  in  controversy,  was  by  vi^ 
tue  of  an  execution  issuing  on  the  second  or  last  judgment. 

For  myself,  I  am  perfectly  satisfied,  and  1 'believe  my  bieth- 
rep  concur  with  me.  that  two  verdicts  are  neither  required' nor 
antUoriKcd,  in  cases  of  conditional  divorce.  And  that  the  8eo> 
oud  verdict,  comes  under  the  amended  Constiluiion  of  1838,  ih 
lieu  of  the  Logislatit'o  ratification  of  the  single  verdiot,  in  tstsm 
of  absolute  divorce,  before  the  change  in  the  Constitution  WM 
made. 

-  [f).]  During  tho  two  years  that  I  served  in  the  Legiblutnro 
— 1824,  182fi-^niunerous  applications  for  divorces  came  before 
the  Genoml  Assembly,  and  not  one  of  thein,  I  am  sure,  were 
from  bed  and  board ;  and,  I  am  informed  by  tho  oldest,  men^ 
bers  of  the  bar,  gentlemen  whoso  jtrofennotial  memoiy  mai 
back  to  the  year  when  the  Act. of  1806  was  passed,  that  sodr  . 
.  a  thing  as  invoking  Legislative  aid,  to  render  valid  partial  d^ 
vorces,  was  never  heard  of.  One  verdict  wos  deemed  final  and 
conclusive,  in  all  such  cases. 

Divorces,  under  the  Act  of  1802,  as  already  remarked,  were 
all  total ;  and  hence  the  reference,  in  the  preamble  of  .that 
Act,  to  Legislative  interposition. 

What  was  the  mischief  which  gave  rise  to  the  amendment  of  . 
1838?     The  preamble  discloses  it:  *' Whereas,  the  fn^quent^  ■ 
nnmerous  and  repeated  applications  to  the  Legislature,  to  graat 
divorces,  has  become  a  great  annoyance  to  that  bodyy  and  ii 
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•well  worthy  their  attention,  as  well  on  account  of  the  oxpcnae 
consequent  on  said  applications,  as  the  unnecessarily  swelling 
the  Laws  and  Journals ;  and  believing  that  the  public  good  would 
be  as  much  promoted,  and  that  the  parties  would  receive  full 
and  complete  justice  :  Be  it  enacted^*'  ^^c. 

But  partial  divorces  were  not  within  the  evil  coiuplained  of, 
and  consequently,  are  not  within  the  remedy  provided  by  this  * 
amendment.  , 

Sut  the  very  terms  of  the  amendment,  itself,  arc  concIusiTe 
apon  the  subject:  ^* Divorces  shall  be  final  and  conclusive, 
when  the  parties  shall  have  obtained  the  concurrent  verdicts 
of  two  Special  Juries,  authorizing  a  divorce,  upon  legal  prinai- 
pfe*."  This  technical  phraseology,  "legal  principles",  both 
ander  the  old  and  amended  Constitution,  has  always  been  held 
to  mean  such  pi-inciples  as  would  authorize  total  divorces,  at 
Common  Law :  in  other  woi-ds,  neither  the  9th  section  of  the 
8d  article  of  the  Constitution  of  1798,  nor  the  dmendment  of 
1833,  had  any  reference,  whatever,  to  conditional  divorces. 


No.  14. — ^Thk  Justices  of  the  'Inferior  Court  of  IIkard 
County,  plaintiffs  in  error  v».  John  J.  Ciupmax  and  An- 
derson Chap^ax,  defendants  in  error. 

p.]  At)astardy  bond  ii  intended  for  the  protection  of  a  countjr,  at  n  county; 

and  there  Is  no  breach  of  it  nntil  the  child  has  become  chargeable  to  the 

conntj. 
{1,3  By  our  Poor  Law  tyateoii  the  Justices  of  the  Inferior  Court  hare  the  right 

to  inquire  into  the  circumstances  of  the  poor,  to  elect  whom  they  will  treat  as 
^  a  pauper,  and  who  ihall  become  chargeable  to  the  county :  and  until  it  has 
'  '  doii«so,  by  some  act  of  order,  no  person  can  properly  be  said  to  be  thus 
,'.'  BbargealHe. 
[a.]  TIm  proper  eridenee  that  a  bastard  child  has  become  chargeable  to  tha 

County,  la  to  be.foimd  in  the  payment,  by  the  inferior  Court,  of  expcnaaa, 
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after  rofusnl  or  failure  of  Uie  putative  fothcr  to  paj  the  same,  on  acronsl^ 
the  lying  in  of  the  mothcri  or  the  maintenance  of  the  child ;  or  the  graatim 
of  an  order  for  such  payment. 

Debt  on  bond.  Demurrer  to  the  petition  m  Heard  Superioi 
Court.     Decided  by  Judge  Warner,  May  Term,  1854. 

This  ^vas  an  action  of  debt,  brought  by  the  J^istices  of  the 
Inferior  Court  of  Heard  County,  againat  the  defendants,  on  • 
bastardy  bond.  The  petition,  among  other  things,  set  forib 
that  the  defendants  entered  into  said  bond  on  a  certain  day 
specrfiol,  and  dulj^  and  legally  executed  the  same,  by  whijcli 
they  bonnd  thcms^clves  to  the  plaintiffs,  in  the  sum  of  Six  Hun- 
dred and  Forty-two  Dollars,  Eighty-five  and  Three-fourth  Ceati^ 
to  Avhich  said  bond  tho  following  condition  was  annexeS: 
"  The  condiiiou  of  the  above  bond'  is  such,  that  whereas  the 
above  bound  Jolin  J.  Chapman  stands  charged  with  being  the 
reputed  father  of  a  bastard  child,  of  which  Mary  Ann  Formby 
is  now  pregnant.  Now,  if  the  said  John  J.  Chapman  sfaall, 
from  time  to  time,  and  at  all  times  hereafter,  acquit,  discharp 
and  indemnify,  and  save  harmless  the  said  Justices  and  1^ 
inhabitr«;uts  of  said  county,  from  all  costs,  charges  and  trouble, 
for  and  by  reason  of  the  lying  in  of  the  said  Mary  Ann  with, 
and  of  the  birth,  maintenance  of  and  bringing  up  said  child, 
or  of  and  from  all  suits,  charges  and  demands  whatsoerer, 
touching  and  concerning  the  same,  then  die  irtK)ye  obligatioii 
to  bo  void,  otherwise  in  full  force."  The  said  petition  thni 
goes  on  to  allege,  tliat  Mary  Ann  Formby  is  a  free,  white  sb- 
gle  woman,  and  "  that  tlie  said  Mary  Ann,  since  the  ezecatitti 
and  delivery  of  the  said  writing  obligatory,  in  consequoioe  d 
her  said  pregnancy,  has  been  confined  and  lay  in,  sick,  for  i 
long  space  of  time,  and  gave  birth  to  the  said  bastard  Mi 
during  her  said  confinement ;  and  that  the  said  Mary  Aito, 
during  tho  time  aforesaid,  was  sorely  sick  at  the  house  ol 
Pleasant  A.  Formby,  who  is  an  inhabitant  of  this  coon^;  aii3 
that  the  said  Mary  Ann,  while  sick  at  the  house  of  the  aaU 
INeasant,  was  n  great  charge,  expense  and  trouble  to  tha  said 
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Pleasant,  in  this — that  the  said  Pleasant  had  to  nurse,  sit  np 
with,  employ  medical  aid,  and  pay  physician's  biHj,  hire  nur- 
ses, and  do  many  other  acts,  and  eipend  a  largo  sunj  nf  money, 
to-wit :  the  sum  of  One  Hundred  Dollars,  of  li(?avy  txijcnro  to 
him,  the  said  Pleasant  A.  And  your  pvtltioncvb  uvcr,  tliat 
they,  as  Justices  of  the  Inferior  Court,  h.iv(j  I>ct;n  presented 
with  large  medical  bills,  and  with  bills  {'a-  ir.ii  -ring,  boarding 
and  clothing  the  said  bastard  child,  and  >v1lIi  t1>c  expend^' of 
nursing,  boarding  and  lying  in  of  the  siiid  Mnry  Ann ;  and 
that  the  said  John  J.  has  not  well  and  truly  pLMlWincd  bis  said 
obligations,  because  he  has  refused  to  pay  tlio  ubovc  I  ilia  and 
charges ;  and  that  tho  said  Andereon  Cliaprajiu  lias  :2Ct  d>ne 
80  for  him;  and  that  they,  the  said  dcfondnjiL^  Iiavo  con-.iait- 
ted  a  breach  of  said  bond  in  this — that  ihc  .-iru  John  J.  Cli.'.p- 
man  did  not,  at  the  time  of  exccutiu^^  said  bond,  nor  at  uuy 
other  time,  acqnit,  discharge,  and  save  haiuilcs.*  your  pctitioji- 
ers,  nor  the  inhabitants  of  said  County,  froju  all  cost^f,  charges 
and  trouble,  by  reason  of  said  lying  in,  &c.  whtivby  an  action 
hath  accrued  to  your  petitioners,*'  &c. 

Counsel  for  the  defendants  demurred  to  the  said  ^x^trtion,  and 
moved  to  dismiss  the  same,  "  because  it  did  not  appear,  from 
the  declaration,  that  the  County  had  become  chargeable,  or  was 
liable  to  become  chargeable,  for  the  su^  port,  maintenance  or  edu- 
cation of  said  bastard  child,  or  expenses  of  the  lying  in  of  the 
mother,  in  giving  birth  to  the  said  bastaiil  child,  by  the  actual 
payment  by  the  Inferior  Court,  of  any  moneys  disbiursed  on  that 
aoconnty  or  the  passing  of  any  orders  for  the  disbursement  of 
any  county  funds  for  that  purpose,  or  any  liability  or  underta- 
king of  the  Court  to  pay  and  disburse  any  coimty  funds  for 
tliat  purpose/' 

Which  demurrer  the  Court  sustained,  and  Counsel  for  plains 
tBF  excepted. 

WBiaHT  k  FsATHERSONs,  for  plaintiffs  in  err<Mr. 

If  Asn^  far  defendant  in  error. 
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«    p.]  It  would  seem,  from  the  terms  of  this  bond,  and  the  lan- 
guage of  the  petition,  to  have  heen  the  impressioa  of  thd  peti- 
tionerSi  the  Justices  of  the  Inferior  Court  of  Heard  County,  * 
that  the  bastardy  bond  is  given  for  the  protection  or  benefit  of 
private  citizens  of  the  county,  who  may  incur  expenditures  on 
account  of  the  lying  in  of  the  mother,  and  the  maintenanoe  of 
the  child,  as  well  as  for  the  protection  of  the  county,  generally, 
"ES  represented  by  the  Inferior  Court.     Thai  is  to  say,  the  in- 
tention of  the  Legislature  was,  that  suit  shoiild  be  brought  om 
•  such  bond  by  the  Inferior  Court,  as  well  for  the  use  of  any 
private  person,  incurring  such  expenses,  ais  foe  the  Court  itself^  * 
representing  the  County.     This  appears  to  be  eo,  because  this 
l>ond  has  been  so  written  as  to  make  the  defendants  undertake 
to  save,  harmless  from  all  costs,  &;c.  not  only  the  Couvt,  but  also* 
'^tiie  inhabitants  of  the  county.'*     And  in  alleging  a  breach  of 
i&e  bond,  the  pleader  evidently  goes  upon  the  idei^  fliat  ih% 
tiame  has  been  forfeited,  because  Pleasant  Formby,  whom  he 
declares  was  one  of  the  inhabitants  of  the  county,  had  incurr^ 
costs  and  charges  in  this  behalf,  which  the  defendants  had  re^ 
fused  to  pay,  .^ 

Now,  our  construction  of  the  Statutes,  in  such  case  made  a^d 
provided,  id  that  the  bond  was  intended  for  the  protection,  only^ 
of  the  county,  09  a  county.  That  it  was  designed  to  keep  th4) 
child  out  of  that  class  of  paupers  for  which  the  authorities  oC 
the  eonnty  might  feel  themselves  under  obligations  to  provide, 
and  which  may  be  said  to  be  liable  to  become  chargeable  to  tlie. 
•county.  And  this  construction  seems  plainly  authooized  hj 
the  language  of  the  Statutes. 

The  act  of  December  16,  1793,  provides,  that  "any  Justice, 
of  the  Peace,  who,  of  his  own  knowledge,  or  upon  information 
on  oath,  &c.  of  any  free  white  woman  having  a  bastard  child, 
or  being  pregnant  wiih  one,  which  it  is  probable  will  become 
chargeable  to  the  county,  may  issue  a  warrant  for  the  arrest  of 
the  mother,  and  require  bond,  in  the  sum  of  150i^  wjith  seoqri|f» . 
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for. the  support  and  education  of  such  child  or  children,  till  the 
age  of  14)  unless  the  mother  shall  discover  the  father  of  such 
child  or  children. "  In  which  case,  the  Act  requires  a  warrant 
to  be  issued  for  the  arrest  of  the  father,  and  that  he  shall  be 
xeqoired  to  give  bond,  with  security,  *'  for  the  maintenance  and 
education  of  such  child  or  children,  until  they  arrive  at  the  age 
<)f  14 ;  and  also  the  expenses  of  lying  in  with  such  child  or  chil- 
dren, boarding,  nursing  and  maintenance^  while  the  mother  of 
such  child  is  confined  by  reason  thereof.  *' 
'  The  Act  of  1809  declares,  that  ''it  shall  be  lawful  for  the 
Inferior  Courts  of  this  State,  when  any  child  or  children  have 
or  stiall  become  chargeable  to  the  county,  where  bonds  are  takeq^ 
or  hereafter  to  be  taken,  in  conformity  to  an  Act  passed  the 
16th. day  of  December,  1793,  for  the  maintenance  of  bastard 
ohildren,  to  institute  an  action  on  all  bonds  so  taken  or  hereaf- 
ter to  be  taken,  in  manner  aforesaid,  and  prosecute  the  same 
to  judgment ;  an&  it  shall  be  lawful  for  them  to  recover  the  full- 
amount  of  said  bond  or  bonds ;  whic^  judgment  or  judguicnts 
shall  remain  open,  and  be  subject  to  be  appropriated  by  the 
Courts  aforesaid,  from  time  to  time,  as  the  situation  and  exi- 
gencies of  the  said  bastard  child  or  children  may  require'*. 

It  ^ill  be  perceived,  that  in  the  first  of  these  Acts,  the  Leg- 
islature refer  to  a  bastard  child,  ^^  which  it  is  probable  tcill  he^ 
eome  chargeable  to  the  county";  and  in  the  second,  to  such 
IttSt^rd  child  or  children,  as  *^  have  or  shall  become  changeable 
to  the  eountg'\  And  that  in  the  latter  act,  provision  is  made 
for  the  enforcement  of  the  bond  by  the  Inferior  Court,  in  such 
away  aa  serves  to  show,  that  the  Legislature  contemplated  pro- 
teettOB  to  the  interests  of  the  county,  as  a  county. 

From  these  things  we  conclude,  that  by  our  Law,  there  is  no 
breach  of  such  bond,  until  the  bastard  child  or  children  has  or 
have  become  ehargtable  to  the  county^  and  that  not  until  then 
estt  the  Inferior  Court  bring  suit  upon  it. 

[S.}  What  is  to  be  considered  and  treated  as  evidence,  that 
sadi  child  has  become  chargeable  to  the  county  7 

ISiat  the  answer  which  we  give  to  this  question  may  be  cor* 
Mi^lf  f|ij|Kreei«ted|  wepremiae^  thatus  this  State^  we  have  iie 
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such  poor  law  system  as  exists  in  some  other  oountrieSy  ^nd 
especially  in  that  from  which  we  chiefly  derive  our  laws ;  where^ 
by  settlement  of  law,  the  right  of  a  pauper  to  support,  by  a  cer- 
tain comity  or  parish,  is  sometimes,  fixed.  Our  Legislation 
only  declares,  that  "the  Inferior  Courts  shall  have  power  to 
inquire  into  the  circumstances  of  the  poor,  bind  out  orphan^ 
appoint  guardians,  and  appoint  overseers  of  the  poor ;  and  for 
this  purpose,  shall  levy  a  tax  '\  .{Act  1792,  Cpbb's  iJig.  346!) 
An  Act  of  1818  provides,  that  the  tax  "  shall  not  exceed  one- 
eighth  part  of  the  general  county  tax".     (Cobby  347.) 

To  the  Inferior  Court,  a  wide  discretion,  in  the  premises,  is 
thus  left.  They  are  to  inquire  into  the  circumstances  of  the 
poor,  to  determine  who  shall  be  considered  and  treated  as  a  pau- 
per, and  whether  or  not  he  or  she  shall  become  chargeable  to 
the  county.  A  bastard  child  is  not,  therefore,  chargeable .  to 
the  county,  lAitil  the  Inferior  Court  lias  given  their  sanction  to 
its  becoming  so,  and  by  some  act,  fixed  this  statv-s  for  it.  It 
may  be  born  of  a  mother,  an  inhabitant  of  the  county,  who  is 
unable  to  support  it,  or  to  pay  the  expenses  of  her  lying  in ;  yet, 
she  may  bo  so  situated,  (living,  perhaps,  with  parents  or  friends^ 
who  are  willing  and  able  to  maintain  her  and  her  child,)  as  to 
make  it  expedient  that  the  Court  should  not  treat  the  child  as 
chargeable  to  the  county. 

[3.]  This  consideration  influences  us  to  hold,  in  answer  to 
the  question  which  we  have  put,  that  evidence  of  the  child's 
having  become  chargeable  to  the  county,  must  be  some  act  or 
order  of  the  Court,  making  it  so.  A  minority  of  this  Court  (my 
brethren)  think  that  the  proper  evidence,  is  some  payment 
made  by  the  Court,  of  some  portion  of  expenses,  in  this  behalf 
incurred,  after  faUure  of  the  putative  father  to  pay  the  ntaae^ 
or  some  order,  made  by  the  Court,  for  such  payment.  This 
affords,  as  they  think,  a  plain  and  practical  manifestation^  thai 
the  Court  regards  the  child  as  chargeable  to  die  oonntj.  For 
myself,  I  go  a  little  further,  and  am  of  opinion,  that  after  fiul- 
ure  of  the  father  to  pay  any  such  expenditores,  any  other  90^ 
pression  by  the  Court,  and  entered  on  their  records  aooordin^j^ 
(it  might  he  a^direot  declaration  to  this  0ff^  tfuA  tiu^ 
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■der  the  child  as  chargeable  to  the  oonntyy  or  hare  elected  to 
Bahe  it  eo^  will,  in  like  manner,  afford  sufficient  evidence  that 
the  chOd  has  become  chargeable  to  the  county. 

"^ut  no  soch  CTidenoe  exists  in  this  case,  and  the  judgment 
mnst  be  aflimed. 


No.  lo.-TsTousr  M.  Baukhiule  and  olliers,  plabtiffs  in  error, 
V9.  Isaac  M.  Brown,  guardian,  kc.  dofondant  in  error. 

[1.]  It  is  not  ncrpssnry  lo  ntnlc,  in  tlie  bill  of  excqttions.  the  grtmnttn  uf  ob- 
jection to  tlie  judgnu  bt  rnmplniued  uf.  Stutiiig  the  ju«]^nu'ul  eicvpti'd  to, 
is  suflleient. 

p.]  A  propounUfl  for  prol^ntc  a  paper,  ha  the  will  of  I).  This  paper  mflkes 
A  executor,  and  gives  him  k  Icfcn^'y.  There  U  a  careat,  and  then  a  vcrtllot 
And  judguieut,  tliat  tho  pa^icr  is  not  the  will  uf  H.  Aftemanb,  C  files  a 
bin  to  let  aside  tbia  rerdirt  and  judgment,  uiid  to  he  allowed  tu  propound 
and  prore  as  tbe  wOI  of  I),  all  tbftt  part  of  the  Bamo  paper,  iu  which  ]>art  A 
has  no  interests  To  this  bill  A  is  not  made  oyartff:  IMJ^  that  there  is  no 
equity  in  tha  bilL 

Decision  on  demurrer,  in  Upson  Superior  Court,  by  Judge 
SiAnsE,  May  Term,  1854. 

Caroline  W.  Bimkley,  Ly  her  guardian,  filed  Lcr  bill,  char- 
ging that  her  father,  George  W.  Bunkley,'from  an  infant, 
vas  taken  and  reared  by  his  uncle,  John  Bunkley  and  his  wife 
Macharine,  and  was  much  loved  by  them,  they  being  childless; 
that  Macharine  Bnnkley  died,  loaviDg  a  will,  in  which  large 
kgaoies  were  left  to  complainant  and  other  children  of  George 
W.  BunUey,  (he  being  dead);  that  Dr.  James  Anderson  was 
appointed  exiecutor  thereofi  and  also  took  a  legacy  under  the 
lame ;  that  a  caveat  was  entered  to  said  will,  on  the  ground 
that  Anderson  wrote  the  same,  took  a  large  interest  under  it, 
and  that  the  will  was  never  read  to  testatrix.    On  this  ground. 
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the  Jury  found  a  Verdict  against  the  'will.  Complainant  was 
then  not  one  year  old,  and  had  no  guardian  to  protect  her 
rights.  She  afterwards  applied  to  the  Ordinary,  for  leave  to 
make  probate  of  said  will,  on  various  grounds ;  which  probate 
was  refused.  The  bill  set  forth  the  ondcnco  in  full,  on  the 
issue  of  Devisavit  vel  non,  and  charged  that  the  complainant 
could  not  purchase  Anderson's  interest,  so  as  to  make  him  • 
competent  witness,  and  that  he  would  not  voluntarily  relin- 
quish. The  bill  charged  that  one  John  M.  Barksdale  wa» 
the  principal  witness  on  the  trial  of  the  caveat;  that  he  was 
largely  interested  in  a  former  will  revoked  by  the  latter,  and 
which  former  will  is  now  offered  for  probate,  taking  under  it  * 
the  legacies  given  to  complainant,  with  othei*8,  under  the  Lv*t; 
that  tho  verdict  obtained  was  frauchilent  and  void — 1st.  Be- 
cause the  testimony  of  said  John  M,  Barksdale  and  one  Ma- 
tilda Towns,  (another  witness  for  caveators,)  was  false  in  sev- 
eral items  specified  in  the  bill.  2d.  Becaui^o  she  was  an  in- 
fant and  unrepresented  at  said  trial.  3d.  Because  of  newly 
discovered  evidence  set  forth  in  the  bill,  and  because  James 
Anderson  had  in  his  possession  the  original  draft  of  said  will^ 
and  failed  to  produce  it  on  the  trial. 

The  bill  charged  that  James  Anderson  knew  that  Mrs.. 
Bunkley  had  read  the  will  and  knew  its  contents,  and  no  other 
witness  knew  the  fact,  and  insisted  that  he  be  made  a  witness, 
and  the  will  set  up,  excepting  his  legacy. 

The  prayer  was  for  a  new  trial,  and  for  an  injunction. 

A  general  demurrer  to  this  bill,  for  want  of  equity,  waa 
over-ruled,  and  tliis  decision  is  assigned  as  error. 

Hill  &  Smith,  for  plaintiffs  in  error. 

O.  C.  Gibson  and  Chappell,  for  defendant  in  error. 

Bjf  the  Court — Benning,  J.  delivering  the  opinion. 

In  this  case,  the  defendant  in  error  joined  issue,  with  a  pro- 
teati  that  neither  the  bill  of  exceptions  nor  the  assignment  of 
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cmra,  qieeiied  the  error  or  errors  complainGd  of  in  the  deeif? 
ion  of  ^e-  Court  below.  What  waa  pieant  by  th>a  protesti  k 
emhiiied  by  the  position  taken  in  i^B  sapport^  by  Mr.  QibsoD^ 
eae  of  the  Counsel  for  the  defendant  in  enror.  That  position 
laa  this:  "A  bill  of  exceptions  is  the  statementy  jn  writinib, 
of  the  objeotion  made  by  a  party  in  a  cauae,  to  the  deeisioii 
of  the  Conrty^  on  a  pivnt  of  law  whioh  is  clearly  stated  therdn'\ 
The  statement  of  the ''oI|/«c<im'^ 

Of  error  or  pf  olgeotion,  the  only  specification  contained  ia 
Ihe  ball  of  exe^tioBS  18^  that  H^  Court  prer-roled  the  demufw 
mr,'and  that  the  plaintiff  in  error  exoepted  to  that  deoisioD. 
Of  the  cfbjeotioiis  or  grounds  of  objection  to  the  decittoni  tha . 
Un  of  exceptions  says  nothing.  It  iS|  therefore^  against  this 
anissioii  .that  the  protest  ia  aimed. 

Was  it  necessary  that  the  objeeticnM  to  the  deoitton,  should . 
hate  been  stated  in  the  bill  of  exceptions? 

The  fourth  seotiQik  of  the  Statute  t^  organise  this  Courts 
sontaina  this  passage';  '^all  eanes  of  a  criminal  or  einl  na* 
tore,  ttay,  for  alleged  error,  in  any  decision,-  sentence,  judg- 
ment or  decree  of  any  such  Superior  Court,  be  oanried  up'\ 
fta  For  allied  error  in  any  dedsion — that  is  to  say,  toir  al^ 
laged  error,  eensufui^  in  any  decision,  or  alleged  error  in  <Ae 
making  iff  any  decision,  llie  sense  would  be  the  same,  had 
the  words  been,  that  all  causes  may  be  carried  up,  on  an  alia- , 
galicm  that  the  Court  erred,  in  snoh  or  such  a  decision,  or  en 
an  aIl6gatio&.  that  such  or  audi  a  d^iaon  was  erroneous!  It 
is  famihar  language  in  the  month  of  lawyers  and  non^lawyerSy 
that  ^*  a  Court  erred  in  such  a  decirfoh",  or  ^*  in  deciding  so 
and  so",  when  they  mean  to  say  a  particular  judgment  waa 
nrroneous.  There  is  nothing,  in  this  passage,  which  says,  im- . 
pliecUy  ct  expresdy,  that  to  carry  causes  up,  it  is  necessary  to 
do  something  more  than  allege- a  judgment  to  hare  been  erro-  < 
naous— "that  in  addition  to  that,  it  is  also  necessary  to  state 
the  oljeetions,  or  grounds  of  objection,  to  the  judgment ;  in 
short,  to  state,  in  brief  or  at  length,  the  argument  used  before 
the  Court,  in  resistance  to  the  making  of  tbo  judgment.  Had* 
xn^is 
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the  passage  said  this,  it  would  have  said  what  would  be  eqiih^ 
alent  to  saying,  that  no  cause  should  be  carried  up  on  a  mem 
exception  to  a  judgment — an  exception  for  which  no  reasooi^^ 
were  giTcn— -in  favor  of  which  no  argument  was  made.  Am 
if  no  cause  could  be  carried  up  on  any  thing  except  argn* 
ments — except  "objections"  stated  to  decisions,  when  would 
the  lawyer?,  conducting  cases  in  the  Courts  below,  consider  them- 
selves at  liberty  to  stop  arguing?  What  decisions  would  thc^ 
consider  themselves  at  liberty  to  let  pass,  without  argument  t 
What  remoteness  of  arguments  would  they  consider  remota^ 
enough  to  justify  them  in  not  using  the  arguments  ?  What 
number  of  repetitions,  of  the  same  thing,  would  they  consider 
numerous  enough  to  warrant  them  in  relying  upon  the  memoiy 
of  the  Court  to  give  thorn  the  benefit  of  the  thing,  if  Hhief 
should  happen,  afterwards,  to  want  it  for  use  in  a  bill  of  ex- 
ceptions ?  AVhat  stock  of  attention,  on  the  part  of  Court  anl 
Jury,  would  not  be  worn  out  before  the  end  of  trials,  conduct- 
ed on  this  plan  ?  And  this  would  be  but  a  beginning.  Tha 
losing  lawyer  would  have  to  have  his  bill  of  exceptioxus,  and 
that  would  contain  all  the  objections  urged  to  the  decisionB  of 
the  Court  complained  of — all  those  ol^eotions,  whether  good 
or  bad — ^relevant  or  in*clevant — for  knowing  that  he  conU 
urge,  in  the  Court  above,  no  objections  but  those  urged  in  tli» 
Court  below,  and  feeling  it  only  the  part  of  prudence  to  tate 
all  the  chances,  he  would  not  leave  a  single  one  of  those  ob- 
jections out  of  his  bill  of  exceptions.  And  then,  how  enoi^ 
monsly  would  be  swelled  the  expenses  of  litigation. 

And  after  all,  "what  would  be  the  gain  ?  What,  in  either 
Court  ?  Would  not  the  gain  be  a  lass?  Would  not  the  effed 
of  bringing  into  a  case  so  much  [of  the  immaterial,  be  to  hidr 
.  the  material — so  much  of  the  weak,  be  to  dilute  the  strong-^ 
to  make  the  salt  become  invisible  in  the  water? 
«  K,  then,  it  were  a  doubtful  question,  whether  this  passage  iae 
tho  fourth  section  of  the  Statute  to  organise  this  Court,  is  not 
susceptible  of  a  construction  which  would  support  the  posidoa 
of  the  defendant  in  eri'or,  the  argument,  from  effects  and  con* 
ser^ucnccs,  rcc^uires  us  to  say  that  that  construction  ia  one 
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wUch  the  BMsage  ooght  not  ta  have*    Bui,  indeed,  it  is  $iot 
nisoeptiUe  <if  thfU  cpnetniction.    And  it  has  not,  «it  I^ast  as  a 
.^enenl  Uiingi  been  pnctieed  upon  as  susceptible  of  that  oon* 
i^aqilQB,    Xhe  billa  of  exception  which  have  beeh  aetuallj 
wed,  hafvei  Ibr  the  most  part^  contained  no  more. than  a  state- 
meni  of  the  p^rtieolar  jodgn^ent  excepted  to,  together  with  the 
CmM  of  tha  case.    Avd  the  propriety  of  such  hUh  is  sanctioned 
bj  the  forta  of  a  bill  of  exceptions,  published  by  the  Beportor  . 
of  this  Court,  in  connection  with  the  rules  of  Court-r«  foroi  , 
whiolH  before  it  was  published,  reoeived,  it  is  understood,  the  ' 
approval  of  each  of  the  persons  who  then  constituted  this  Court. 

Ihifl  passage,  then,  in  the  Statute^  does  not.support  tlie  po- 
rtion of. ihe  defe^diint. in  error.  There  is  another  passage 
which,  it  lA^y  be  t}ioaght,  does  that.  It  is  this,  in  the  same 
fourth  section :  '^any  caus^  of  a  civil  nature,  either  on  the 
Law  or  Equity  side  of  the  Supvior  Cpurt  may,  in'  like: man- 
ner, be  carried  to  the.Supreme  Court;-on  a  bill  of  e:(ceptions,  > 
specif  jing  tho«err<Hr,  or  errors,  complained  of  in'  any  decision 
tt-jad^edt",  kc.  Specifying  ^m  erroTj  or  errant  are  the 
words^  not  spet^ifying  the  objection  or  objections  to  the  judg- 
taentcomplained  of.  The  s^ification  is  to  be  of  errors  eomr 
ttitted  by  the  Court ;  that  i$,.of  wrong  judgments  rendered  by 
the  Conrvr^not  of  objections  to  judgments  urged  by  a  party. 
This  passage,  indeed,  is  but  in  harmony  with  the  previous  one, 
which  has  just  been  considered. 

Bo  much  for  the  Statute.  I  may  remark,  that  gi^ng  the 
Statute  this  construction,  is  but  making  it  co]*re2>pond  with  the 
ol^law — ^the  English  law,  regulating  bills  of  exception.  The 
Statute  of  18  Hd.  I.  e.  81,  authorised  '^exceptions"  to  decift- 
iona  to  be  taken.  It  did  not  require  the  grounds  of  the  ex^ 
ceptionato  be  stated.  In  practice,  under  the  Statute,  that  is 
not  done.    (2  Tidd.  862.     Tidd't  Appendix,  ch.  87,  §46. 

The  protest,  then,  ought  to  be  over-ruled. 

Is  there  any  equity  in  the  bill,  in  this  case  ?-  The  Court  be- 
lew  held  that  there  was. 

!Die  prayer  of  the  bill  is,  that  liie  '^  verdict  and  judgment 
lendsnAiift.  the.  matter  of  probate  and  caveat  of  the  "  ^'  will  of 
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Madiarine  Bunkley, "  may  be  annulled,  "  for  fraud  and  newly 
discovered  evidence";  that  Tyrrell  Barksdale  and  Stephen  Har^ 
vey,  and  **  all  the  rest  of  the  heira  at  law,  of  Macharine  Bnnk* 
ley,  may  be  perpetually  enjoined  from  further  using  said  ver- 
dict and  judgment,  in  behalf  of  said  plea,  in  bar,  filed  by  said 
defendant,  in  the  matter  of  her  (the  complainant's)  application 
for  probate  of  said  will " ;  that  said  Barksdale  and  Harvey 
EnsebiuB  H.  Hopkins,  and  Anna  Hopkins,  his  wife,  may  be  en- 
joined from  proceeding  further  with  the  trial  of  the  probate — and 
caveat  of  the  instrument  made  by  Macharine  Bunklcy  in  1848; 
that  the  Superior  Court  of  Upson  County  may  be  directed  to 
aUow  the  complainant  to  make  probate  of  a  part  of  the  will  of' 
1850,  vie :  all  of  it  except  the  part  which  gives  a  legacy  te 
James  Anderson,  and  that  she,  the  complainant,  may  have  such . 
other  relief  as  she  may  be  entitled  to  have. 

James  Anderson  is  not  a  party  to  the  bill. 

The  great  object  of  the  bill  is,  to  have  annulled  the  verdict 
and  judgment  which  decided  that  the  instrument  of  1850  was 
not  the  will  of  Macharine  Bunkley.  If  this  object  can  be  at- 
tained,  then  another  object  of  the  bill  becomes  important,  \hs: 
the  obtainment  of  evidence — ^the  obtainmcnt  of  the  evidence  of 
James  Anderson,  to  asnst  in  establishing  that  instrument  of 
1850,  as  tho  will  of  Macharine  Bunkley. 

James  Anderson  having  been  appointed  the  executor  of  that 
instrument,  and  having  been  given,  by  it,  a  legacy,  is  incompe- 
tent as  a  witness,  to  testify  in  support  of  the  instrument.  The 
complainant  wants  to  use  him  as  a  witness  in  its  support,  and 
this  object  she  seeks,  in  the  bill,  to  accomplish  thus:  she  prays 
that  she,  instead  of  him,  Anderson,  may  be  allowed  to  prove 
the  instrument  to  be  the  will  of  Macharine  Bunklev,  and  that 
in  so  proving  it,  she  may  bo  absolved  from  the  duty  of  proving 
that  part  of  it  in  which  Anderson  has  an  interest  All  the 
rest  of  the  instrument  he  would  be  competent,  as  a  witness,  to 
snpport. 

The  julgm'^nt  which  the  bill  seeks  to  annul,  is  a  judgment^ 
to  oiio  s!  li  of  which  Jjimcs  Anderson  is  the  only  party ;  cer- 
taluly  ths  chief  party.    It  is  a  judgment  in  a  case  in  which  he. 
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asezecator,  was  the  proponndor  of  the  instrument  of  1850,  and 
others  were  caveators. 

One  of  the  gronnds  on  which  the  bill  pats  its  prayer  for  an- 
nslling  this  judgment,  is  fraud — fraud  in  the  procurement  of 
the  judgment.  Whether  this  fraud  is  fraud  committed  by  An- 
derson, or  fraud  committed  on  Anderson,  the  bill  does  not  state 
vtrj  distinctly.  Assuming  that  the  bill  means  to  say  the  fraud 
IB  fraud  committed  by  Anderson,  then,  the  prayer  of  the  bill, 
to  set  aside  the  judgment,  becomes  one  involving  not  only  An- 
derson*s  legal  ri^ts,  but  also  his  character  for  integrity. 

These  things  being  so,  can  the  bill,  without  having  Anderson  * 
is  a  party  to  it,  have  in  It  any  equity  ?  Most  clearly  not.  In 
his  absence,  the  grc;it  objects  of  the  bill  cannot  be  decreed — 
in  his  absence,  the  judgment  to  which  he  is  a  party  cannot  be 
annulled — in  his  absence,  his  name,  both  as  executor  and  leg- 
atee, cannot  be  struck  out  of  the  will — in  his  absence,  nothing 
worth  doing  oan  be  done. 

Inasmuch,  then,  as  Anderson  is  not  a  party  to  the  bill,  there 
is  no  equity  in  the  bill. 

Why  ho  was  not  made  a  party,  we  cannot  tell.  The  same  rea* 
sons. which  prevented  his  being  made  one,  mav  continue  to  pre- 
vent it.  If  so,  it  will  never  become  necessary  to  decide  the 
other  queatj^s  connected  with  this  case— questions,  some  of 
diem,  both^  much  importance  and  much  difficulty.  At  all 
events,  it  will  be  time  enough  to  decide  them  when  it  has  be- 
come necessary  to  decide  them.  Besides,  if  ever  presented 
again  for  consideration,  they  may  bo  presented  upon  a  state* 
ment  of  facts  different  from  that  on  which  they  are  now  present- 
ed— a  statement,  made  up  of  allegations,  especially  as  to  fraud, 
more  precise  and  certain  than  the  statement  in  the  present  bill. 
Indeed,  the  only  question  for  this  Court  is,  whether  or  not  the 
tuQ,  as  it  stands,  has  any  equity  in  it?  And  when  the  Court  says 
it  has  none,  it  has  given  the  full  answer  to  the  question ;  and 
tr«ne  it  to  go  forth^ ,  and  say  that  if  the  bill  had  equity  in  it, 
then,  such  and  sueh  other  questions  in  the  bill  would  be  deci- 
ded so  and  so,  the  Court  would  go  beyond  its  sphere.  The 
test  dwt  the  Court  can  do,  is  to  say  there  is  no  equity  in  the 
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billy  as  the  bill  atanda,  but  that  the  complainant  may,  if  aIm 
pleases,  either  amend  it  or  file  a  new  bilL 


No.  16. — Boston'  &  Guniiy,  plaintiffs  in  error,  vs.  Valikda 
CrMMixs,  claimant,  defendant. 

£1.]  Acts  of  tbe  Le};u<laturc  arc  not  only  presumed  to  be  constitutional,  but 
the  authority  of  the  Court  to  declare  them  void,  will  never  be  rc:»ortcd  to, 
except  in  a  clear  and  urgent  case. 

[2.]  Expoft/'tcto  Laws  defined  ;  they  extend  to  crimmalnnd  not  to  rivU  casM. 

[3.]  A  law  may  be  ex  pout  fdcfo,  and  still  not  obnoxious  to  the  inhibitioa  H 
tbe  Gonstitntion. 

[4.]  Retrospective  Laws  often  oi)erate  for  the  benefit  of  eocicty,  and  to  repudi- 
ate them  altogcihcr,  would  be  to  obliterate  a  large  portion  of  the  Statute  Law 
of  the  State. 

[5.]  Kegistry  Acts  may  be  passed,  requiring  deeds  already  executc<l  to  be  re- 
corded within  n  limited  time ;  and  if  the  older  grantee  fail  to  comply  with 
the  Law,  he  will  he  ]io5tponed  to  a  junior  grantee,  who  brings  himself  wiflilii 
the  Statute. 

[6.]  The  policy  pervading  our  Registry  Acts,  has  existed  8inoali55.        •      « 

[7.]  Our  haw  makes  no  disiinrtion  between  conflicting  coimytoces  onikr 
the  Registry  Acts,  and  contests  between  grantees  aud  judgment  creditor!, 

£8.]  Until  tlic  3;M  of  Oion/e  IIJ,  it  was  the  settled  rule  in  the  Courts  of  Great 
Britain,  that  an  Act  of  Parliament,  which  was  to  take  cflect  from  and  after 
the  passing  of  it,  should  operate  from  the  first  date  of  the  session. 

[9.]  There  arc  numerous  Acts  passed  ten  months  ago  by  our  own  Legislatorfi 
operating  upon  the  pcr.'^oas  and  property  of  individuals,  and  imposing  paint 
and  peualties  fur  acts  done  or  omitted  in  contravention  of  them,  which  have 
not  yet  been  duly  promulgated. 

[10.]  The  Act  of  1847,  rciiuiring  marriage  settlements,  ahready  made,  to  be 
recorded  within  twelve  months  after  its  passage  and  publication,  and  thoie 
executed  after^-urds,  within  three  months  from  their  date,  makes  no  excep- 
tions in  favor  of  feme  coverts;  and  consequently,  the  Courts  can  mnkenoM. 

[11.]  It  is  exceptions  engrafted  on  Statutes,  by  tbe  Courts,  that  give  rife  to 
the  uncertainty  of  the  Law. 

[12.]  The  Art  of  1847  is  framed  with  technical  skill  and  accoracj,  Midil  Ml 
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only  a  rMsonable  but  a  libend  Law  ;  and  one  which  ought  to  be  enforced 
mgood&ith. 
[13.]  WKere  th»hasband  acti  ai  trustee  di/ado  of  the  a-i&>,  he  mail  discharga 

all  his  duties  as  such  ;  aad  fiuliog  to  do  so,  the  consequences  will  be  Tisited 

apon  the  cestui  f  m  tnuL 
[U.]  Where  a  fem4  eomert  possesses  and  eDJojs  all  the  rfghts  and  powers  of 

a  fme  wolfy  over  her  separate  estate,  she  must  perform  the  corresponding 

obUgatioiuofoBe. 
tl5.]  The  polky  of  <mr  Itegiatrj  Laws  existed  andcr  the  Colonial  and  Proria- 

dalGovennenta;  and  In  framing  our  Suto  and  Federal  Ci)nstitetioai, 

their  Aiadamental  principles  entered,  us  it  were,  by  tiicit  consent,  into  the 

stnictare  of  American  Conunonweultbs ;  and  heDce,  the  uniformly  and  nni- 

ter^ality  of  the  doatrinc,  as  it  rej;ftfd9  our  R^stry  Actn,  as  exiioundod  by 

aU  the  Comtli  of  thli  conntr}'. 
[It.]  Tk6  ParllaBentnf  Great  Bdtahi  were  in  the  habit  of  passfaig  bDls  of 

attainder  and  of  pains  tuid  pcnallies,  after  the  fact  to  which  they  related. 

And  to  prcnmt  the^e  abuses,  tlie  prohibition  against  e*  pott  fmeio  La#s, 

was  intffoduoed  Into  all  of  our  Americud  Constitutions. 
[17.]  But  neither  by  the  Civif  Law,  from  which  most  of  the  Continental  sys- 
tems were  borrowed,  nor  the  Knglish  Law,  upon  which  oure  is  founded,  ir- 

relTOB^Tc  legijlation  forbtdden. 
[18.]  It  ia-a  matter  of  dieeretion  with  the  Legislature,  unider  the  restrlctiona 

af  the  fbadaau'atal  compact,  how  iia  it  may  be  expedient  to  enact  laws  of 

this  dtMription.  . 
[19.]  The  Gcuor:  1  A^^ombly  of  (reorgia,  acting  within  the  pale  of  theConilS- 

tutiona  of  the  United  States  and  of  this  Shite,  hui  the  same  omnipotence 

asefibed  to||kBrilish  Parliament 

Claim,  in  Spalding  Superior  Court.  Tried  before  Judge 
Btabu,  Bfsy  Term,  1854. 

This  waa  a  case,  in  which  certain /./a«.  in  favor  of  Boston 
k  Gunby,  against  Frands  D.  Cnmmma,  had  been  levied  on 
eertain  negro  property,  as  the  property  of  Cummins ;  to  which 
adaim  was  bterposed  by  said  Cummins,  as  trustee  for  his 
wife,  Yalinda  Cummins. 

The  pluntife  introduced  their /./a«.,  proved  the  levies,  and 
tkst  the  property  was  in  possession  of  defendant. 
*    Claimant  introduced  a  marriage  settlement,  executed  in 
1888^  between  F.  D.  Cummins,  of  the  one  part,  Valinda  Davis, 
and  Martha  Davis,  trustee,  of  the  other 
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parts,  by  which  certain  property  (proven  to  include  the  prop- 
erty now  in  question)  was  conveyed  to  the  said  Martha  DavUi 
in  trusty  for  the  solo  and  separate  use  of  the  said  Yalinda,  then 
about  to  be  married  to  Francis  D.  Cummins. 

This  instrument  was  not  recorded  until  June  26, 1852.  Tbe 
fi.  fas.  levied  were  on  judgments  obtained  at  November  Term, 
1852,  on  debts  contracted  in  1851.  It  was  objected,  on  the 
part  of  the  plaintiffs,  that  this  conveyance  was  void,  as  against 
creditors,  without  notice,  by  the  Act  of  80th  December,  1847, 
which  provides  that  all  marriage  settlements,  before  that  time 
executed,  where  the  husband  resides  within  the  State,  should 
be  recorded  within  twelve  months  after  the  passage  of  the  Aet, 
or  else  be  void,  as  against  bona  fide  creditors,  securities  or  pur- 
chasers, without  notice. 

The  Court  decided  that  this  Act,  in  its  application  to  past 
contracts,  is  unconstitutional  and  void;  and  this  decision  is  al- 
leged as  error. 

An  exception  was  also  filed  by  the  plaintiff^  to  the  refusal  of 
the  Court  to  admit,  as  testimony,  the  following  extract  from  a 
letter  of  the  defendant,  F.  D.  Cummins,  to  them,  dated  Febm- 
ary  16th,  1851,  which  was  as  follows:  My  property,  at  present 
prices,  is  worth  $5000,  and  there  is  not  the  scrape  of  a  pen,  in 
any  Court,  high  or  low,  against  me.  I  have  couched  not  to 
buy  any  more  cotton,  the  market  at  home  and  abroad  being  so 
unsettled  and  uncertain.  I  rest  confident  you  will  do  the  best 
you  can  for  me.  The  Jury  having  found  the  property  not  sulh 
ject,  the  plaintiffs  in^./a.  excepted  to  said  rulings  of  the  Court 

Alfoud  4t  Moore  ;  Warner,  for  plaintiffs  in  error. 

Green  ;  McEinlet,  for  defendant. 

By  the  Court. — ^Lumpkin  J.  delivering  the  opinion. 

The  Legislature,  in  1847,  passed  an  Act  to  require  mar* 
riage  settlements  to  be  recorded. 

Section  I.  enacts,  ^^  Tliat  all  marriage  agreements  or  setdo- 
ments,  h^etofare  executed^  either  within  this  or  any  other  Stall 
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or  Territory,  irtiere  the  faittband  rosideB  within  the  limits  of 
this  State,  shall  be  recorded'  within  tweke  months  after  the 
passage  and  pablication  of  this  Act,  in  the  Clerk's  office  of 
the  Superior  Court,  in  the  County  of  the  residencie  of  the  hns- 
band".  / 

Section  IL  "All  marriage  agreements  or  settlements,  here- 
after, made  either  in  this  State  or  any  other  State  or  Terri- 
tory, where  the  hqsband  resides  in  this  State,  shall  be  recorded 
vitfain  three  months  from  the  execation  thereof,  in  the  Clerk's 
offce  of  tli9  Superior  Conrt  of  the  County  of  the  hivAand's 
lesidence*'. 

Section  IIL  "  If  any  such  instrmnent  be  not  recorded  with- 
in the  time  prescribed  by  this  Act,  the  samo  shall  not .  be  of 
any  force  or  effect,  against  a  bona  fide  purchaser,  without  no- 
tice, pr  iana  fide  creditor^  tffithaut  notieey  or  hancr  fide  surety, 
without  notice,- who  may  purchase  or  give  credit j  or  become 
jRirety,  b^fcure  the  actual  recording  of  the  same".    {(M'Vm  Di" 

.  Is  this  Act  uneon^titutiona],  as  applicable  to  marriage  set- 
tlements, execBted  before  its  passage  ? 

[1.]  I  need  not  repeat,  here,  what  has  ofte^  been  declared 
before  by  this  Court,  ris :  that  Acts  of  the  Legislature  are  notr 
only  praraipd  to  bo  constitutional,  but  that  the  authority  of 
the  Courts  to  declare  them  void,  Irill  never  be  resorted  to,  ex- 
cept in  a  dear  and  urgent  case— K>ne  which  is  directly  in  the 
teeth  (rf'^e  Constitution — as  if  the  .Legislature  were  to  vest 
the  jBxAcutiTe  power  in  a  Standing  Committee  of  the  House  of 
Bepreeentatives ;  one  which  requires  no  nice  critical  acumen 
to  decide  on  its  diarftcter,  but  which  is  as  obrious  to  the  com-  ■ 
prehension  of  any  person  as  an  axiomatic  truth;  as,  that  all 
the  parts  are  equal  to  the  whoto>  or  that  two  and  two  mako 
four* 

A  judgment  of  the  Qourt,  and  even  a  Statute,  may  be  vaoa* 
ted  Ibr  ftaad.  (JWmer^s  Cbte,  8  Oohe^  77.)  Can  it  be  qnea* 
tieiied,  that  Imt  for  the  Btsciading  Act  of  1796,  iheoelebFated 
Tsiaoo  Aoi  of  1795  wxmld  hate  been  declared  null  uA  Toid 
lytlioOevIs? 

JKI-M 
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If  the  Ooorts  have  the  power  to  sit  in  judgment  npon  s  sol- 
emn Act  of  the  Leglslatui^e,  passed  aecording  to  the  fonns  pre- 
scribed bj  the  Contititutiony  because  the  Statute  has  been  pro- 
cured and  perfected  through  the  instrumentality  of  fraud,  a 
fortiori,  is  the  Judicial  Department  authorized  to  declare  an 
Act  unconstitutional  ? 

Whenever  this  shall  happen,  from  inadvertence  or  othei^ 
irise,  it  is  manifestly  the  duty  of  every  Court  to  protect  the 
rights  of  the  citizen  from  violation,  and  to  vindicate  the  Con- 
stitution. The  nncoDstitutional  Acts  of  the  Legislature,  State 
or  Federal,  are  not  laws ;  and  no  Court  will  execute  them, 
having  a  proper  sense  of  its  own  obligations  and  responsilnli- 
ties. 

If  the  Act  in  qucs^tion,  then,  impairs  the  force  of  contracts, 
or  confiscates  private  property,  or  disturbs  any  vested  rights, 
we  ought  not  ti-k  give  it  efTect.     But  is  this  its  character? 

[2.]  The  diitinctiou  between  export  facto  LaioSj  and retr^ 
spevtive  Laws,  is  well  understood,  and  has  long  been  acted  upon 
by  the  Courts  of  this  country.  Every  ex  posit  facto  Law  must, 
necessarily,  be  retrospective  ;  but  every  retrospeetive  Law  is 
not  an  ex  post  facto  Law.  The  phrase,  ex  post  faetOy  in  the 
Constitution,  extends  to  criminal  and  not  to  civil  cases.  And 
under  this  he:ul,  13  included — 1st.  Every  law  that  makes  an 
action,  done  before  the  pasung  of  the  law,  and  which  waa  ti^ 
nocent,  when  done,  criminal,  and  punishes  such  action.  2d. 
Every  law  that  aggravates  a  crime  or  makes  it  greater  than  it 
was,  when  committed.  8d.  Every  law  that  changes  the  pus^ 
isJimentf  and  inflicts  a  greater  punishment  than  the  law  an* 
nezed  to  the  crime,  when  committed.  4th.  Every  law  that  al- 
ters the  legal  rules  of  evidence^  and  receives  less  or  diffsrent 
testimony  than  the  law  required,  at  the  time  of  the  cominisaioA 
of  the  oiTence,  in  order  to  convict  the  offender.  All  these^ 
and  similar  laws,  are  prohibited  by  the  Constitution. 

[8.]  It  is  conceded  that  a  law  may  be  ex  post  facto  even; 
and  still  not  amenable  to  this  constitutional  inhibition ;  that  li^ 
provided  it  mollifies,  instead  of  aggravating  the  rigor  of  tte 
Criminal  Law. 


SBCATtm,  AUGUST  TERM,  Itol.  Mr 


*  Omby  w.  Gwalu,  clateMit. 


Ifr.  JMiM  PfllfTiofi,  wbo  WM  ft  member  of  the  Couventioo 
tfast  fimnfld  the  Cowtitation  of  the  tliuted  Stetes,  in  OaUkr 
Wife  cm  JBiS  (ImM  Wife,  aaye  that  he  had  an  ardeni  (Je- 
te  have  egtonded  the  cr  fnmifacio  proTision  in  the  CoBBti* 
tntioii,  to  rdrMfMBflfeW  lawft,  in  general.  He  considered  that 
there'waa  neither  poUej  nor  ftafety  in  siich  lawB,  and  that  they 
nttther  aooorded  with  aoiind  legiBlation,  nor  the  fundamental 
prineiplei  of  the  Social  Compact.  And  Judge  0ha9ej  in  the 
aame  case,  remariced,  that  it  was  a  good  general  rule,  that  a 
kw ahoold  have  BO  relro«pe0<.  ^  ». 

£4.3.  Aid  idiile  I  eoncor  with  these  eminent  men,  dSt  eveiy 
rslroqiectiye  law  which  seeks  to.take  away  or  interfere  with 
Tested  rights,  may  be  unjust  and  oppressive ;  still,  I  hold  that 
there  ase  nnmeroas  oases  where  retrospective  laws  operate  for 
4he  benefit  of  the  commu^y.  To  repudiate  them  altogether, 
wodM  be  to  obliterate  a  large  portion  of  the  Statute  Law  ef 
«his  State. 

She  Creneral  Assembly  of  Greorgia  hayp  passed  Limitation 
Acts,  requiring  existing  judgments  to  be  enforced  within  a 
qtedfied  period;  they  have  abolished  joint-tenancies;  and  the 
Act  §ot  this  pmrpose  has  heem.  construed  to  ajiply  to  estates, 
where  Ihe  execetiott  of  the  deed  oreating  them,  was  prior  to  its 
passage.  T^ey  have  altered  the  law  respecting  divorces,  and 
it  has  been  held  to  extend  to  cases  prosecuted  after  its  enact- 
ment, akhongh  the  facts  upon  which  the  divorce  should  be  ob* 
tunedy  were  committed  before.  They  have  passed  laws  givoig 
lemedies,  by  attachment  and  garnishment,  against .  existing 
eorporations :  indeed,  our  Digest  abounds  with  retrospective 
StuMes,  relating  to  these  artificial  bodies ;  requiring  them  to 
make  periodical  returns — imposing  certain  penalties,  should 
Ifaey  refuse  to  redeem  thrirjunteein  specie,  when,  demanded, 
4c.;  priority  of  payment  has  been  given  to  eettui  que  trusUy 
m  certain  eases  cf  insolvency,  whether  the  trust  debt  was  con- 
tacted  before  or  afibsr  those  due  to  other  creditors;  thereby, 
it  would  seem,  infiringiag  the  strict  rights  of  the  postponed 
,<h«es.  ':  The  Statutes  eggmptjng  certain  articles  of  property 
MoBgiBg  to  the  debtoTififom  levy  and  sale,  behmg  to  this  sams 
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oLus.  These  and  innumerable  other  instances  might  be  ad- 
duced, to  show  the  sense  of  our  own  people  upon  this  subject, 
naQiely :  that  laws  which  were,  in  form  and  in  fact,  r^ro^peC' 
.  tivej  have  been  either  adjudged  to  be  constitutional  by  the 
Courts,  or  unifoimly  acquiesced  in ;  and  thus,  may  be  consid- 
ered as  having  received  the  public  sanction. 

[5.]  It  is  admitted,  in  the  argument,  and  held  as  settled 
law,  in  all  the  Goui*ts  of  this  country,  both  State  and  National, 
that  Registry  Acts  may  be  passed,  requiring  conveyances,  al- 
ready vade,  to  be  recorded  within  a  reasonable  time  ;  and  that 
an  older  grantee,  failing  to  perform  this  duty,  will  be  post- 
poned to  a  junior  grantee,  who  brings  himself  within  the  Stat- 
ute. 

[6.]  3uch  has  been  the  settled  policy  of  this  State,  from 
1755  to  the  present  period,  as  the  numerous  Acts  passed  within 
that  time  will  demonstrate.  (See  Cobb's  Digest,  159, 1C2^  171 
and  175.) 

It  is  insisted,  however,  that  the  principle  of  this  species  of 
legislation,  does  not  apply  to  a  marriage  settlement ;  and  that 
should  the  Act  of  1847  be  enforced,  in  this  case,  it  would  not 
only  impair,  but  utterly  subvert  the  obligations  of  this  con-' 
tract  That  the  practical  effect  would  be,  to  divest  the  tms* 
tee  of  the  legal  title  to  the  negroes  embraced  in  the  settlement, 
and  to  revest  the  same  in  the  wife ;  and  by  virtue  of  the  mar- 
ital rights,  in  the  husband,  the  defendant ;  and  that,  too,  in 
the  face  of  his  own  stipulation  in  the  deed,  to  which  he  was  a 
party,  that  this  property  should,  in  no  event,  be  subject  to  his 
contracts. 

[7.]  Let  us  examine  into  the  operation  of  these  Registry 
Acts.  A  conveys  a  tract  of  land  to  B.  At  the  date  of  the 
deed,  there  is  no  Act  requiring  the  conveyance  to  be  recorded. 
Ten  years  afterwards,  a  law  is  passed,  requiring  all  deeds  to 
land,  already  made,  to  be  recorded  within  twelve  months  from 
the  passage  and  publication  of  the  Statute ;  and  that  B,  fail* 
ing  to  do  so,  C  holding  a  junior  deed  from  A  to  the  same  land, 
recorded  within  the  time  prescribed  by  the  Act,  shall  4iave. 
preference  over  B.    Is  not  the  effect  of  this  Act  to  divert  B 


BECATUB,  AUGUST  TEBH,  1854.    *    10 

BmIob  k  Gunbj  m.  Cnmmini,  cblaaML 

' -     —  -    - .  _    - .       -  ^  ^ 

•rfhii  tide,  to reYMt  it  in  A,  notwithittonding  he  abaolatelj 
]MUted  with  all  right  in  theaame  to  B,  before  aelling  to  C,  and 
thea  thxongh  A,  to  transC^  the  estate  to  C  t    . 

The  parallel  ia  complete^  with  thia  differcnoe :  In  the  one 
CMe»  A  parta^  foreTer,  with  all  the  interest  which  he  had  or 
held  in  Uie  property :  whereas,  in  the  other,  the  settler  only 
divests  herself  of  the  legal  titled  reserving  the  entire  use  to 
herself,  to  be*  shared  and  enjoyed  with  the  husband.  The  case 
ander  the  Begistry  Acts,  is  more  objectionable,  and  muoh 
more  qoestionablc,  as  to  its  constitutionalityy  than  the  OM  on-. 
ier  confeoderation.  \  ^- 

By  the  4Ui  section  of  the  Act  of  1827,  it  is  provided,  that 
^npon  failore  to  record  any  mortgage,! as  hereinbefore  re- 
hired, within  the  time  prescribed,  that  in  such. case,  a0  jadg-- 
qienta  obtained  before  the  foreclosure  of  the  mortgage,  and  al- 
so any  mortgage  executed  after  the  same,  and  ddy  recorded, 
shall  take  lien  on  the  said  mortgaged  property,  in  preference 
to  the  older  mortgage".    {OoW$  Dige^si,  172.) 

Thus,  it  will  be  perceived  that  the  policy  of  our  law  makes 
no  distinction  botween  conflicting  conveyances,  under  the  Be* 
gistry  Acts,  and  contests  between  grantees  and  judgment 
crecQtota. 

In  the  opinion  of  this  Conrt  then,  the  Act  of  1847,  as  appli- 
cable to  this  marriage  settlement,  is  constitutional  and  valid. 
Moreover,  we  believe  it  to  bo  not  only  a  reasonable,  but  a  lib- 
eral Act.  Had  it  declared  all  marriage  settlements,  executed 
before  its  passage,  but  not  recorded,  void,  as  against  purcha- 
sers, creditors  and  securities,  for  one,  I  would  have  refused  to 
enforce  it.  But  this  Act  is  no  journeyman-work ;  it  is  drawn 
by  ia  master-hand ;  it  is  a  model  Statute ;  it  allows  instru- 
ments of  this  kind,  already  executed,  to  bo  recorded  within 
twelve  mbnths  from  its  passage  and  publication ;  whereas,  all 
•stdements  made  since,  most  be  registered  within  three  months 
from  their  exeoution. 

[8.]  Let  th(^  who  denounce,  so  vehemently,  the  rigor  of 
tta  law,  remember  that  not  long  ago,  it  was  a  settled  rule  in 
Aa  (Wu  of  Chreat  Britain,  that  an  Act  of  Parliament  whiol^ 
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was  to  take  effect,  from  and  after  the  pasang  of  it,  should  op- 
^crate  from  the  first  day  of  the  Session,  let  the  Act  have  beea 
passed  on  what  day  it  might,  during  the  Session.  (1  Plowden^ 
79.  6  Bro.  P.  (7.  553.)  This  rule  of  construction  was  main- 
tained by  the  Court  of  King's  Bench,  in  the  case  of  Z^atlui 
vs.  HolmeSj  to  have  been  ^'so  long  settled  that  it  could  not  be 
shaken".  (4  D.  ^  E.  460) ;  and  the  Court  refer  to  one  case 
in  which  ^'the  life  of  a  person  was  affected"  by  the  operation 
of  it ;  and  it  could  only  be  abrogated,  as  Christian  observeS| 
by  Parliament.  (33  Charge  111.  c.  13.)  What  becomes  of 
the  supposed  absurdity  ffid  injustice  of  the  Act  of  1847,  when 
compared  with  this  instance  of  the  doctrine  of  relation  ? 

[9.]  How  many  laws,  civil  and  criminal,  are  now  in  full 
force  in  this  State,  and  which  every  citizen  is  bound  to  ob- 
serve and  obey,  at  his  peril,  which  have  not  been  published 
and  distributed  in  the  usual  form,  among  the  people  ?  In  the 
case  before  us,  the  Statute  was  not  allowed  to  operate,  until 
twelve  months  after  its  publication ;  and  yet,  there  are  scores  of 
Statutes  passed  by  the  last  Legislature,  operating  upon  the  per- 
sons and  property  of  individuals,  and  imposing  pains  and  pen- 
alties for  acts  done  or  omitted  in  contravention  of  them,  which 
have  not  yet  been  duly  promulgated  ?  If  this  objection,  as  to 
retrospectiatij  obtains,  then,  indeed,  is  the  whole  legislation  id 
the  State,  under  the  existing  state  of  things,  as  to  Uie  publio^ 
tion  of  the  laws,  obnoxious  to  it ;  and  the  Courts  irill  have 
their  hands  full  of  business. 

[10.]  But  there  are  peculiar  circumstances,  it  is  contended, 
in  this  case,  which  should  take  it  out  of  the  operation  of  the 
Statute.  And  although  the  Court  declined  to  put  its  decision 
upon  these  special  facts,  still,  if  they  will  protect  the  title  of 
Mrs.  Cummins  to  this  property,  we  will,  with  great  pleasure^ 
give  to  her  the  benefit  of  them. 

The  marriage  settlement  was  executed  in  February,  1888^ 
It  was  delivered  to  Miss  Martha  Davis,  the  trustee,  who  irai 
in  bad  health  at  the  time,  and  died  in  July,  1886.  Mrs.  Anne 
Finley,  another  sister  and  a  subscribing  witness,  took  posaqa 
mon  of  the  trunk  of  Miss  Davis,  containingi  anoaig  ,othi6r 
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things,  this  document,  and  retained  the  possession  of  it  until 
she  married,  when  it  was  delivered  to  Mrs.  Cummins.  Now^ 
the  argument  is,  that  Mrs.  Cummins,  being  a  feme  covertj  no 
laches  can  be  attributable  to  her,  so  as  to  work  a  forfeiture  of 
her  rights. 

First,  we  saj,  the  Act,  itself,  makes  no  exception  in  favor 
ot  feme  coverts;  and  consequently,  we  can  make  none. 

p.1.]  All  Courts,  both  in  England  and  in  this  country,  re- 
gret that  any  exceptions  were  ever  engrafted,  by  the  Bench, 
on  the  Statutes  of  Frauds  and  of  Limitations ;  and,  I  will  add, 
to  any  other  Statute.  This  is  that  Buidora's  Box  from  which 
has  emtfnatcd  that  curse  and  reproach  of  the  law — its  uncer- 
tainty. Adhere  to  the  plain  language  of  the  law,  and  all  can 
comprehend  its  meaning,  and  will  conform  their  conduct  and 
eontracts  to  it.  Lawyers  will  then  know  how  to  adviso  their 
clients ;  because,  they  can  understand  the  law  as  it  is  written 
in  the  Statute  Book,  while  they  cannot  foresee  or  foretell  what 
it  will  be  made  by  Judicial  Legislation^ 

[12.]  B(iing  called  on,  tlen,  to  put  a  construction,  for  the 
first  time,  on  the  Act  of  1847,  which  is  framed  with  technical 
skill  and  accuracy,  and  the  object  of  which  we  cordially  ap- 
prove, we  shall  be  careful  not  to  expose  ourselves  to  the  re- 
proach of  our  successors,  by  doing  the  very  thing  we  condemn 
in  our  predecessors,  namely :  create  exceptions  where  the  law 
makes  none.  All  marriage  settlements  must  be  recorded  with- 
in the  time  prescribed,  or  the  consequences  mmt  follow. 

If  we  make  this  exception,  we  establish  the  principle,  that 
wlienever  the  elder  grantee  or  the  trustee,  in  the  case  of  mar- 
riage settlements,  dies  within  the  Statutory  limit  for  recording 
Ae  instrument,  the  law  does  not  apply.  And  this  rule  must 
extend  to  instruments  executed  since,  as  well  as  before  the 
Act ;  for  as  to  the  doctrine  which  is  claimed,  it  can  make  no 
difference.  And  yet,  did  any  body  ever  know  of  an  applica- 
tion  to  a  Oonrt,  either  of  Law  or  Equity,  for  relief,  against  the 
Iaw,  upon  any  such  ground  ?  It  is  a  new  reason  for  relief 
against  the  unbending  severity  of  our  Registry  Acts. 

[13.]  But  again :  the  record  shows  that  Major  Cummins, 
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tbe  defendant,  managed  and  controlled  this  propertji  actinj^ 
as  he  was  entitled  to  do,  by  law,  as  the  agent  or  trustee,  d& 
factOf  of  liis  wife.  The  duty  devolved  on  him  to  see  to  the  reg- 
istration of  this  settlement.  At  the  time  it  was  ezecnied,  he^. 
himself,  suggested  that  it  should  be  placed  in  the  hands  of  the 
Clerk,  to  be  recorded.  True,  it  may  not  have  been  necessary 
to  do  this,  at  the  time,  as  the  law  then  stood ;  still,  it  showa 
that  his  attention,  as  well  as  that  of  the  other  parties  to  the 
contract,  was  called,  even  at  that  early  day,  to  the  subject. 

[14.]  But  there  is  this  further  answer  to  the  position,  under 
which  the  defendant  in  error  seeks  to  excuse  herself  from  a 
compliance  with  the  law.  By  the  terms  of  this  deed,  Mrs. 
Cummins  reserves  to  herself  the  absolute  power  and  control 
over  the  property,  in  as  full  and  ample  a  manner  as  though  she 
were  a  feme  sole.  She  is  n^feme  sole^  as  to  this  property,  to 
all  intents  and  purposes.  And  while  she  enjoys  the  rights,  she 
must  perform  the  coffesponding  obligations  of  one.  If  the 
penalty  of  postponement  would  be  visited  on  every  other  single 
woman,  and  perhaps  even  on  infanjfof  tender  years,  under  oar 
Registry  Acts,  she  cannot  be  exempted.  This  view  of  the  ques* 
tion  is,  to  my  mind,  conclusive. 

[16.]  The  learned  Counsel  for  the  defendant  in  error,  who 
has  argued  this  case  with  so  much  ability,  suggests  that  the 
peculiar  policy  of  our  Registry  Acts,  existed  under  the  Colo* 
nial  and  Provincial  Governments,  which  were,  themselves,  in 
this  and  many  other  respects,  founded  upon-  the  Common  and 
Statute  Laws  of  England ;  and  that  in  framing  our  State  and 
Fedwal  Constitutions,  these  fundamental  principles  entered, 
as  it  were,  by  tacit  consent,  into  the  structure  of  American 
Commonwealths.  And  hence,  the  uniformity  and  universalitj 
of  the  doctrine,  as  administered  by  all  the  Courts  of  this  oottiH 
try,  as  it  regards  our  Registry  Acts. 

Without  stopping  to  inquire  whether  marriage  settlemenli^ 
as  well  as  all  other  oonveyances,  both  of  real  and  personal  prop* 
erty,  do  not  legitimately  fall  within  this  class  of  legislatioBy  at* 
low  me  to  say,  that  the  very  same  reason  operatee,  and  widi 
double  force,  in  behalf  of  reti-oaetive  legMatim. 
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[16.]  The  Parliament  of  Great  Britain  were  in  the  habita  ot 
passing  bills  of  attainder,  or  bills  of  pains  and  penalties ;  they 
declared  acts  to  bo  treason,  which  were  not  30  at  the  time  they 
vere  committed;  they  violated  the  rules  of  evidence,  to  supply 
a  deficiency  of  legal  proof;  they  authorized  evidence  to  be 
received  without  oath  ;  they  admitted  the  wife  to  testify  against 
the  husband ;  they  inflicted  punishments  where  the  law  pre-  y 
scribed  none ;  and  greater  punishment  than  the  law  annexed 
to  the  offence.  To  prevent  these  abuses,  the  prohibition  against 
making  ex  post  facto  Laws,  was  introduced  into  all  of  our  Consti- 
tutions. 

[IT.]  But  neither  in  the  Civil  Law,  which  is  the  basis  of 
{he  different  Codes,  to  a  greater  or  less  extent,  of  all  Continen- 
tal communities,  nor  by  the  English  law,  from  which  our  sys- 
tem was  more  directly  borrowed,  and  which  is,  itself,  much  more 
indebted  to  the  Civil  Law  than  the  Jurists  of  that  country  have 
ever  been  willing  to  acknowledge,  has  the  right  to  pass  retro- 
spective acts  ever  been  doabtcd. 

[18.]  And  it  is  a  matter  of  discretion,  pretty  much,  for  the 
Legislature,  (under  the  restrictions  of  the  fundamental  compact,) 
how  far  it  may  be  expedient  to  enact  laws  of  this  description. 

[19.]  For  myself,  I  have  always  supposed  that  our  General 
Assembly,  when  acting  within  the  pale  cf  the  Constitutions  of 
the  United  States,  and  of  this  State,  has  the  same  omnipotence 
ascribed  to  the  British  Parliament.  ^'  It  has  sovereign  and 
uncontrollable  authority  in  the  making,  confirming,  restraining, 
abrogating,  repealing,  reviving  and  expounding  of  laws,  {Bro/dr 
dee  V8.  Broumfieldy  2  Watts  ^  Sergeant'9  iZ.  271,)  concerning 
an  matters,  of  all  possible  denominations*'.    (1  BL  (hm,  100.) 

While  I  concede  to  the  Legislature  even  the  power  of  ea?- 
pounding  laws,  let  it  be  borne  in  mind  that  it  is  with  the  limi- 
tation which  I  have  stated ;  that  it  is  not  the  power  which  be- 
longs to  the  Parliament  of  Great  Britain,  in  this  respect,  but 
the  power  which  belongs  to  an  American  State,  where  the 
three  Departments  of  the  Government  are  distinct  and  sepa- 
xvj-16. 
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rate,  and  each  restrained  irithin  marked  and  settled  bounda- 
ries. 

Holding,  then,  as  we  do,  that  this  Act  is  in  fbrtiheranoe  of 
justice,  and  that  the  Legislature  cannot  be  charged  idth  viola- 
ting its  duty  or  exceeding  its  authority,  in  its  passage,  we  am 
constrained  to  rcyersc  the  judgment  of  the  Court  below,  in. 
.pronouncing  it  unconstitutional  and  void,  as  applicable  to  tins 
mjirriage  settlement. 

Unless,  then,  notice  can  be  brought  home  to  these  judgment 
creditors,  they  mii?t  t^ucceed.  In  other  words,  in  the  absenoa 
of  notice,  this  marriage  settlement  does  not  stand  in  their  way} 
under  the  Act  of  18-tT. 

As  to  the  rejection  of  the  letter,  wc  think  the  Court  ruled 
right.  The  representations  of  the  defendant  were  inadmisaiblty 
to  prejudice  the  rights  of  the  claimant. 


No.  17. — N.  B.  GooD^VYN,  plaintiff  in  error,  vs.  Nancy  Goon- 
^VYX,  defendant  in  error. 

[1.]  If  the  right  of  notion  be  once  barred  in  the  case  of  a  tcrlj  no  Bobseqaoit 
acknowledj^moDt  \^\V.  tnk  •  it  out  of  tfic  express  language  of  the  Statute  of 
Limitations.  In  cases  of  a$wumpnif  an  acknowledgment  wiU  have  thU  ellbeti 
because  such  acknowledgment  then  amounts  to  a  new  promise. 

[2.]  Bnt  this  priaci^ile  doc^  not  apply,  where  the  acknowledgment  of  the  de- 
fendant: is  not  proved,  for  the  putpose  of  showing  that  a  tort  had  been  com- 
mitted, but  for  the  purpose -of  showing  that  at  a  period  within  the  term  of 
^rears  which  the  Statute  constitates  a  bar,  the  possession  had  not  been*ad« 
Terse,  because  the  defendant  bad  acknowle^d  that  the  property  sned  ftr 
belonged  to  the  plaiutllf. 
*[3.]  If  A  hold  property  adverse^  to  B,  for  aeTeral  years,  and  afterwards,  ia 
conversation  with  witnesses,  admits  that  the  same  is  not  her  property,  bvt 
belongs  to  B,  cs  upon  thr  trial  where  the  Statute  is  pleaded,  the  Jniy  may 
believe,  fVom  the  sttitcment  of  these  witnesses,  that  such  adminiona  amooa* 
ted  to  an  acknowledgment  that  A  was  then  holding  the  pn^etfyfor  B^aad 
Boi  cZolning  it  ia  any  other  HgM^k  is  tngr  la  tho,Coart  to  ciMrige  ttlB  la^ 
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that  "  this  testimoi^'i  though  sen'ing  to  show  whi'thur  or  ntit  the  |tu^«('8dioa 
WM  advene,  yet  coilld  not  be  used  to  excuse  thu  ]iliiint  iff  from  sii{n;r  withla 
the  time  prcsiTibed  hy  law,  nor  to  prolong;  the  time  withiu  wliiili  tin-  plain* 
tiffmnst  sne  or  bo  barred,  nor  does  it  furnish  n  fresh  starttiifr  ])ii:!U  for  ;hc 
commencement  of  the  Statute.'' 

Trover,  in  Coweta  Superior  Court.  Tried  before  Judge 
Starke,  March  Term,  1854. 

Hub  was  an  action  of  Trover  for  negroes,  and  plea  of  the 
Statute  of  Limitations. 

When  the  plaintiff  had  made  out  his  casi^e,  the  defendant  in- 
troduced proof  that  she  had  denied  plaintiff  *s  right,  and  assert- 
ed title  in  herself  in  1848,  and  had  given  notice  thereof  to 
plaintiff  at  that  time. 

The  action  was  commenced  in  1849.  Plaintifi^  in  rebuttal, 
proved  by  two  witnesses.  Beadles  and  King,  that  in  184G,  or 
the  first  of  1847,  defendant  had  admitted,  in  their  hearing,  that 
the  property  in  question  was  the  property  of  plaintiff. 

The  Court  charged  the  Jury,  that  the  facts  testified  to  by 
Beadles  and  King,  could  but  go  to  explain  the  nature  of  de- 
fendant's possession,  whether  adverse  or  not :  but  they  could 
not  go  to  excuse  the  plaintiff  from  suing  within  the  time  pre- 
scribed by  law,  or  to  prolong  the  time  in  which  the  plaintiff 
must  sue  or  be  barred :  nor  could  they  be  used  to  wipe  out  or 
obliterate  any  previous  causes  of  action  which  plaintiff  may 
have  had :  nor  did  they  furnish  a  fresh  beginning  point  for  the 
eommencement  of  the  operation  of  the  Statute ;  for  which  pur- 
poses said  admissions  were  nullities ;  they  may  show  whether 
her  possession  was  adverse  or  not  The  plaintiff  must  sue 
iritlun  four  years  of  the  time  the  first  cause  of  action  accrued, 
or  be  barred. 

To  whioh  ohazge  of  the  Court  plaintiff  excepts. 

SiHXOVB ;  Wbioht,  for  plabtiff  in  error. 
Snofs ;  Wabneb,  for  defendant. 


lie  SUPREME  COURT  OP  GEOfeGlA.        _..^ 

Goodw}!! «.  Goodwjn. 
By  the  Court. — Starnes,  J.  delivering  the  opinion. 

The  Court  below  instruoted  the  Jury,  that  "the  testimony 
of  the  witnesses,  Beadles  and  King,  though  serving  to  show 
whether  or  not  the  possession  of  the  defendant  was  adverse, 
yet,  could  not  bo  used  to  excuse  the  plaintiff  from  suing  within 
the  time  prescribed  by  law,  or  to  prolong  the  time  within  whieh 
•the  plaintiff  must  sue  or  be  barred :  nor  can  they  be  used  to 
wipe  out  or  obliterate  any  previous  causes  of  action,  which  the 
plaintiff  may  have  had:  nor  do  they  furnish  a  fresh  starting 
point  for  the  commencement  of  the  Statute ;  for  these^pnrposes, 
these  facts  are  nullities ;  they  may  show  whether  the  possessifm 
was  adverse  or  not. " 

We  understand  the  testimony  of  these  witnesses,  as  being 
introduced  for  the  purpose  of  showing  that  the  defendant,  in 
the  Court  below,  Mrs.  Qoodwyn,  at  the  time  to  which  this  ev- 
idence relates,  (which  was  sometime  in  the  year  1846  or  1847,)  . 
had  acknowledged,  in  effect,  that  certain  of  the  slaves  in  con* 
troversy,  of  which  the  others  are  offspring  and  issue,  belonged 
to  her  son,  and  for  the  purpose  of  relying  thereupon,  as  evi* 
dence,  that  she  was  not  then  holding  adversely  to  the  plaintiff]; 
and  as  a  consequence,  that  his  claim  is  not  barred  by  the  Stat- 
ute of  Limitations. 

Now  the  Court  instructs  the  Jury,  that  this  testimony  was 
proper  evidence  to  show  the  first  of  these  things,  vis :  that  the 
possession  of  Mrs.  Gbodwyn  was  not,  at  that  time,  adverse ; 
but  he  also  tells  them,  that  though  this  were  so,  yet  it  cooU 
make  no  difference,  as  to  the  Statute  of  Limitations;  that  it 
could  not  excuse  the  plaintiff  from  suing  within  the  time  prc^ 
scribed  by  law,  if  the  Statute  had  previously  commenced  to  nm 
against  him,  nor  prolong  the  time  within  which  the  plaintiff  must 
sue  or  be  barred,  nor  furnish  a  fresh  starting  point  for  the  Stat- 
ute. The  plain  English  of  all  which  simply  is,  that  if  the  pos- 
session of  Mrs.  (}oodwyn  had  been  previously  adverse,  and  tlie 
Statute  had  been  running  in  her  favor,  these  acknowledgments 
could  not  stop  or  suspend  it,  though  they  did  show  that  ah« 
was  not  then  holding  adversely. 
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Goodwyn  a,  Ooodwyn. 

[1.]  Sach  was  the  argument  made  before  us.  The  elemen* 
tary  prinoiple  invoked  to  sustain  it  was,  that  which  declares^ 
tliat  *^if  the  r^ht  of  action  be  once  barred  in  torts,  no  subse- 
qnent  acknowledgment  will  resenro  it  from  the  express  lan- 
guage of  the  Statute  ".  That  in  cases  of  astumpsit,  only,  will 
in  aeknowledgment  have  such  effect.  Tanner  vs.  Smart,  (6 
fi.  ^  C  274.  Ang.  an  Lim.  219.)  The  reason  being,  that 
in  cases  of  assompeit,  the  acknowledgment  amounts  to  a  new 
fh>mise ;  whilst  it  would  be  absurd  to  hold,  that  in  cases  of  tort, 
ibe  Acknowledgment  amounted  to  a  new  tort. 

A  correct  illustration  of  this  principle,  is  found  in  the  case 
(which  was  cited  at  the  bar)  of  Oathout  vs.  Thompson,  (20  John. 
277.)  That  was  an  action  for  deceit,  growing  out  of  the  pur- 
chase of  a  negro  woman  slave,  in  N.  York.  The  cause  of  ac- 
tion originated  in  1814,  and  six  years  or  more  (the  statutory 
term  of  limitation  in  such  a  case,  in  that  State,)  Lad  elapsed 
before  suit  commenced.  The  witness  proved  that  in  1815,  he 
heard  the  plaintiff  charge  the  defendant  ^^  with  cheating  him  in 
the  sale  of  the  wench,  and  the  defendant  did  not  deny  it". 
The  Court  very  properly  held,  that  this  acknowledgment  did 
not  take  the  case  out  of  the  Statute.  It  could  not  amount  to 
a  new  torty  and  therefore,  could  not  interfere  with  the  opera- 
tion of  the  Statute. 

[2.3  This  is  all  correct;  but  it  is  not  the  case  presented  by 
this  record.  It  was  not  sought  to  take  the  case  out  of  the  Stat- 
ute, by  evidence,  which  proved  an  acknowledgment  that  a  tort 
'liad  been  committed.  It  was  rather  offered  for  the  purpose  of 
ibowing  that  there  had  been  no  tort  committed ;  or  at  all  events, 
Aat  at  the  time  to  which  it  referred,  the  defendant  was  not  com- 
mitting a  tort  to  the  injury  of  plaintiff,  because  not  holding  the 
']nroperty  in  dispute,  adversely  to  him.  In  other  words,  the  tes- 
timony was  oSiBred,  not  as  an  acknowledgment  that  the  tort  had 
been  committed,  and  thus  to  take  the  case  out  of  the  Statute^ 
but  for  the  purpose  of  showing,  that  at  a  period  within  the  term 
of  years  which  the  Statute  constitutes  a  bar,  the  possession  of 
the  defendant  had  not  been  adverse,  because  she  had  acknowl- 
edged the  property  in  question  waa  the  property  of  the  plain- 
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tiff.  The  principlo  cited,  does  not,  therefore,  BUBtain  the  deei^ 
Bion  of  the  Court. 

[3.]  As  instructed  by  this  charge,  the  Jury  were  told,  that 
though  this  testimony  might  prove  that  the  possession  was  not 
adverse,  at  the  period  of  which  the  witnesses  testify,  still,  did 
tho  Statute  continue  to  run  against  the  plaintiff.  We  cannot 
assent  to  this  doctrine ;  for  we  do  not  understand  how  the  Stat- 
ute could  run,  whilst  the  possession  was  not  adverse.  We  are 
very  sure,  that  if  A  holds  property  adversely  to  B,  for  a  time, 
and  the  Statute  commences  to  run  in  his  favor,  but  afterwards, 
A  acknowledges  it  to  be  the  property  of  B,  or  attorns  to  him 
for  it,  to  use  a  term  properly  applicable  to  real  estate,  which  is 
very  much  the  same  thbg,  that  the  Statute  will  oease  to  nm, 
from  the  time  of  such  acknowledgment. 

Let  us  put  a  strong  case.  A  takes  the  slave  of  B — claims 
him  as  his  own,  and  so  holds  him  for  several  years;  but  after- 
wards, goes  to  B,  and  says,  or  puts  such  declaration  in  writing 
•over  his  sign-manual,  ^^  I  have  done  wrong  in  claiming  this 
slave — ^he  is  yours — ^if  I  continue  to  hold  lum,.it  shall  be  for 
you."  Can  it  be  doubted  that  this  will  effectually  extinguiflh 
the  operation  of  the  Statute  of  Limitations,  even  if  it  had  ran 
for  tho  full  time  in  favor  of  A?  And  that  if  A  should  subse- 
quently take  possession  of  the  slave,  in  his  own  name,  and  again 
hold  him  adversely,  the  Statute  would  commence  to  ran,  ne- 
cessarily, from  the  commencement  of  such  subsequent  or  last 
adverse  possession  ? 

It  is  true,  that  there  was  no  such  explicit  acknowledgment  in 
the  case  at  bar,  but  if  what  was  said  by  Mrs.  Goodwyn  did^  in 
the  opinion  of  the  Jury,  amount  to  an  acknowledgment  at  all, 
that  she  did  not  then  claim  the  slaves,  but  that  they  were  Ae 
property  of  her  son,  the  principle  is  precisely  the  same,  and 
the  same  effect  must  be  given  to  the  acknowledgment. 

Judgment  reversed. 
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Ko.  18. — ^Nathan  H.  Bball,  executory  plabtiff  in  error,  fw. 
Samuel  R.  Blakk,  et  al.  defendants. 

[1.]  There  is  a  bill  and  a  demnrrer  to  it.  The  Court  is  about  to  decide  the 
diBmarrer.  Before  it  does  ao,  however,  the  plaintifTs  strike  out  a  part  of  the 
bill.  By  leave,  they  afterwards  re-insert  wliat  they  bad  struck  out.  The 
defendants,  after  this,  both  pload,  answer  and  demur  to  the  bill,  and  after 
doing  so,  and  on  the  trial  before  the  Jur}-.  and  in  the  midst  of  the  urgnment 
to  the  Jary,  they  move  to  have  the  amendment  of  tho  bill,  containing  the 
re-inserted  matter,  taken  off  the  files :  Held,  that  the  motion  was  properly 
over-ruled. 

[3.]  H'lKrthcr  a  ppecitic  Icgat-y,  if  not  illegal,  1ms  been  udccmcvl  or  not.  dc- 
ptnd»  on  whether  the  te?tali>r's  intenih  n  hns  been  to  adeem  it. 

[3.]  In  a  bill  .1  gainst  nn  cn'cutor,  it  is  not,  in  general,  nfccseary  that  the  lega- 
tees should  he  parties. 

[4.]  One  whose  interest  in  a  bill  dues  not  appenr,  U  not  a  proper  party  to  the 
bUl. 

In  Equity,  in  Houston  Superior  Court.  Decided  by  Judge 
Habdemax,  April  Term,  1854. 

The  facts  of  this  case,  are  as  follows : 

In  1834,  Mrs.  Rebecca  Bostwick  died  testate,  leaving  a  large 
estate.  Her  will  contained  sundry  specific  legacies,  and  the 
remainder  T^-as  bequeathed  to  certain  residuary  legatees,  of 
whom  Mary  Adeline  Beall,  who  afterwards  married  Blake,  the 
defendant  in  error,  was  one.  Nathan  H.  Beall  was  her  exec- 
utor. After  her  death,  a  litigation  arose  between  her  legatees, 
and  the  legatees  under  the  will  of  her  former  husband,  Jacob 
Bostwick,  in  which  the  question  was,  how  much  of  the  estate 
she  had  the  right  to  dispose  of  by  will. 

The  result  was  a  decree,  that  the  estate  (the  whole  of  which 
Mrs.  Bostwick  had  bequeathed,)  should  be  equally  divided;  and 
that  one  half  of  it  should  be  paid  out,  under  her  will,  and  the 
other  half  under  the  will  of  Jacob  Bostwick. 

The  present  case  is  a  bill  filed  by  Samuel  R.  Blake,  in  right 
of  hiB  former  wife,  (she  being  since  deceased,)  and  by  Nathan 
Alleii,  s  tnutee  imder  her  will,  againat  Nathan  H.  Beall,  «e- 
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ecutor,  for  the  residuary  legacy  of  Mary  Adeline  Blake.  The 
object  of  the  bill,  among  other  things,  was  to  have  the  Bpecific  leg- 
atees under  Mrs.  Bostwick's  will,  to  abate  one  half,  in  conse- 
quence of  the  decree  before  mentioned,  so  that  the  loss  should 
fall,  rateably,  on  them  and  on  the  residuary  legatees.  To  this 
bill  the  defendant  filed  a  demurrer,  for  want  of  equity,  and  for 
want  of  proper  parties,  none  of  the  specific  legatees  being  made 
parties,  and  for  misjoinder  of  parties,  in  making  Nathan  Allen 
a  party  plaintiff.  He  also  filed  a  plea,  setting  forth,  that  in  the 
bill  originally  filed  in  this  case,  the  same  matter,  in  relation  to 
the  abatement  of  the  specific  legatees,  had  been  set  up ;  and 
that  a  demurrer  was  filed  thereto,  and  that  the  Chancellor  was 
about  to  give  judgment  for  the  defendant  on  demurrer,  when 
the  complainants  struck  out  the  matter  in  question  from  their 
bill ;  that  defendant  believing  that  the  point  had  been  aban- 
doned by  complainants,  had  gone  on,  in  good  faith,  to  pay  out 
certain  of  the  specific  legacies ;  and  that  the  matter  had  been 
again  brought  in,  by  way  of  amendment  to  the  bill. 

During  the  progress  of  the  argument  on  the  demurrer,  a  mo- 
tion was  made  by  defendant,  to  take  this  amendment  from  the 
files,  "  it  having  been  improperly  filed,  and  without  proper  leave 
of  the  Court*'  as  the  defendant  insisted  .  As  to  this  amend- 
ment, there  had  been  made  an  order  of  the  Court  below,  as  fol- 
lows: 


Xbui, 


"Samuel  B.  Blake  et  aL 

v8.  ^  Billy  ^c.  in  Houston. 

Nathan  A.  Beall,  executor. 

On  motion  of  complainant's  Solicitor,  ordered,  that  the  order 
Betting  down  the  above  stated  case  be  opened,  and  that  comr. 
plainants  have  leave  to  amend  their  bill,  in  the  case  stated,  and 
that  they  serve  defendant  with  a  copy  of  said  amendment,  ia 
terms  of  the  law". 

Service  of  the  amendment  made  on  this  leave — ^the  amend- 
ment aforesaid,  moved  to  be  taken  from  the  files — yna  acknowlr 
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edged  by  Whittle,  Solicitor  for  defendant,  on  the  20th  of  Octo- 
Icr,  1853. 

Which  motion  the  Court  refused,  as  coining  too  late.  The 
Court  likewise  over-ruled  the  dcnnirrcr,  and  the  plea,  ordering 
the  plea  to  stand  for  an  answer ;  to  which  8evoral  decisions,  the 
defendant  excepted. 

Nisbkt;  WiHTTLi:,  for  plaintiff  in  error. 

Ri;tiii:kfoki),  for  ilefen<lant. 

Bij  the  Court. — Benxinc,  J.  delivering  the  opinion. 

[1.]  Sliould  the  Court  below,  on  the  motion  of  the  defendant  in 
the  bill,  have  ordor^'d  the  amendment  to  be  taken  from  the 
files? 

The  only  reason  assigned  bv  the  defendant  for  this  motion 
was.  that  the  amendment  had,  as  he  insisied,  been  "irregu- 
larly and  improperly  put  in,  the  subject-matter  having  been 
before  passod  on." 

But  it  16  not  true,  in  point  of  fact,  that  the  *'.>iulijf'Ct-matter'* 
of  the  amendment  had  been  "  passed  on."  What  is  true  is  this : 
When  the  Court  w::s  about  to  givt»  judgment — about  to  "pass 
on"  that  "subject-matter",  llie  subject-matter  was,  by  the 
complainants,  struck  from  tlieir  bill,  and  so  tlie  Court  was/Tf- 
cented  from  giving  such  judgment. 

Afterwards,  the  Court  gave  the  complainants  leave  to  amend 
their  bill,  and  then  they  rc-inserted  this  same  matter  in  the  bill. 

The  bill,  thus  amended,  the  partic/.  went  to  trial,  and  whilst 
the  argument  was  going  on  before  the  Jury,  the  defendant 
made  this  motion,  to  have  the  amendment  taken  off  the  files. 

This  motion,  the  Court  over-ruled,  as  coming  too  late — com- 
ing after  the  filing  of  his  "plea  and  dcnnirrcr" — the  plea  and 
demurrer  to  the  bill  as  it  stood,  with  this  matter  re-inserted  in  it. 

That  reason  may,  perhaps,  have  been  sufficient,  but  if  that 
was  not  sufiieient,  the  other  which  existed  was  so,  viz :  its  not 

XTl-16 
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havinj^  boon  true,  as  mntter  of  fact,  that  the  Court  had 
"  passed  on"  the  ''  subject-matter"  of  the  amendment  wa 
ficient,  taken  in  connection  with  the  large  power  of  the  ( 
as  a  Court  of  Eonity,  to  allow  amendments.  Brown 
others  rs.  RriJwf/>}*i  and  otJiers,  (14  Ga.  Ji.  Dccatitr,  18£ 

Tliat  the  Court  allowed  the  complainants  to  strike  from 
bill  the  niittcrs  which  they  afterwards,  by  amendment, 
put  into  it,  instead  of  being  evidence  of  the  Court's  h 
passed  judgment  on  those  matters,  is  evidence  of  its  not  h 
done  y .) :  is  evidence  of  leave,  given  by  the  Court  to  the 
plainants,  to  witlidraw  those  matters  from  the  danger  of 
dication.  an«l  savo  them  for  use,  if  their  use  should  be  d< 
on  another  occasion — is  evidence  of  any  thing  rather  thai 
"retraxit." 

In  point  of  fact,  then,  there  having  been,  as  to  the  ai 
ment,  neither  a  judgment  of  the  Court,  nor  a  retraxit  ( 
party,  and  the  time  of  the  allowance  of  the  amendment  h 
been  not  too  late,  what  existed  to  require  the  Court  to 
the  amendment  to  be  taken  from  the  files?  Nothing,  as 
>Ye  cm  see. 

Owf^  of  the  grounds  of  d'^niurrer  to  the  bill,  is  stated  in 
vfOYih  :  '*  Because,  by  complainants*  own  showing,  said  1 
in  ri^dit  of  his  said  wife,  is  only  a  residuary  legatee  unde 
will,  v»'l:ile  the  legacy  and  negroes,  bequeathed  to  said 
Vowers,  was  specific  ;  and  it  is  illegal  and  inequitable  that 
cific  legacy  should  abate  in  favor  of  a  residuarj-  leg 
AVas  this  a  good  ground  of  demurrer  ? 

A  testator's  intention,  if  that  is  not  illegal,  is  the  law 
will.  To  this  rule  there  is  no  exception,  of  which  I  am  i 
And  yet  T  am  aware,  that  in  1786,  Lord  Thurlow,  as  Ch 
lor,  in  the  case  of  Ashbitmrr  vs.  McGuire^  commence 
making  of  an  exception  to  it,  and  that  in  the  course  of  a 
time  afterwards,  in  the  cases  of  Badrich  vs.  Sterols  (3  i 
('.  7?.}  Sfiinhni  vs.  Potter  (2  CVr)  and  ITumphrics  vs. 
/»///-/'N\  ("2  (^'t.r)  he  co:ni)leted  the  work,  as  far  as  in  him  " 
to  compb.:?  it. 

In  the  last  of  these  casc.^,  he  makes  the  announcement, 
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\je  was  satisfied,  from  the  consideration  he  had  <riven  to   the 

ceases  on  a  former  occasion,  tliat  the  only  rule  io  he  adhered  to, 

%Tas  to  ascertain  Avhether  the  subject  oi'the  h|iev.^iiie  i;i«|u<.Mi  rc- 

znained  in  npcciv^  at  the  death  of  the  lfSta;or ;  and  if  it  did  not, 

that  then  there  must  bo  an  end  of  the*  :...i|u<'s!  :  that  the  idea 

of  discussing  what  ml<jhi  hr  tur  I'ariiulur  nh.ilrrn  ami  inff/i- 

tlom  of  the  te:?iutoi\  in  each  case,  in  di-.-lp-vino-  iii(.  sahjeci  of 

the  be^iuest,  wouM  he  jiroductive  of  i-n  \\k:.^:>  iinrvriainiy  and 

confuiijion.*'     (AV/xr  <>/<  Zf<7/.  -44.) 

Now  a  thing  cannot  be  said  \o  ^'vc-.^inn  ii>  .<j»ffV\  m  te>ta- 
tor's,  at  the  time  <>i*  his  ilcalh,  iriielnri'  ihat  i!me  in'  Ik.;  -.old  it 
or  otherwise  parted  with  it,  or  if  tlie  thiiiL;:  iia*  iicrisln-d,  nv  if  it 
was  never  his,  but  was  always  anuiln'v'.-,  :i!i]in«:'.;li  hi'  liirr.L'ht 
it  to  be  his  when  ii*.*  beqiieatluMl  i:.  ii«.#id  7'/tfu  /'/."•*.;  niiiiounv*;- 
mcnt  comes,  therefore,  to  this:  th:it  il' a  tr:iat<jr.  afirrmaLing 
his  will,  has  sohl  liie  thing  which  cunsiituits  a  spi/citic  i»c'|Ui\st, 
or  has  otherwise  parted  with  it :  ov  If  ihi!  liriiir  has,  iiscli",  per- 
ished; or  if  it  was  never  his  to  I(.M[ueiuh,  ]»ut  was  always  an- 
other's, althoutrh  he  thought  il  lil< — In  any  of  rijcse  fiiM*>.  the 
specific  bequest  is  adeemeil — Is  so  eoinphnily  adrrnu'ii,  ihat  if 
tlie  case  be  that  the  thing  givm  lia.i  pcri.^i.ud,  liiere  can  he  no 
replacement  of  il  by  an  equivalent,  in  innm^y  or  other  thing  ; 
or  if  tho  case  he,  that  the  thing  bv-qiiealhcd  !ias  ceased  tu  be- 
long, or  has  never  belonged  to  the  totator,  there  can  be  made, 
by  tho  execut'jr  with  thi^  true  o\Nner,  no  arrangement  by  which 
to  render  the  thing  subject  to  the  bet[Ucsi,  n.»  odds  liow  mani- 
fest it  may  b(.«,  in  the  will,  tliai  the  le.-*lator  intended  such  re- 
placement, or  arrangement,  whichever  it  migh:,  be,  that  the 
case  should  require. 

This  exception,  thus  declared  by  Lord  Thui'luv\  to  the  old 
rule — the  rule  whieh  makes  th('  intention  of  the  testator,  if  not 
illegal,  the  law  to  a  will,  was,  in  England,  f<»llowed,  in  a  inim- 
ber  of  cases,  and  in  perhaps  a  still  greatvr  niunber,  was  not 
followed.  Cases  in  which  it  has  not  been  followed,  or  in  which, 
in  the  opinion  of  Ruj>vi\  it  would  not  be  followed,  because  too 
directly  in  the  teeth  of  decided  cusoj:,  are  of  the  following 
kinds : 
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Cases  in  which  "  tho  alteration  of  the  fund  is  made  by  mere^ 
act  or  operation  of  law'\ 

Gases  in  which  ^'a  breach  of  trust  has  been  committed,  or 
any  trick  or  device  practised,  with  a  view  to  defeat  the  specific 
legacy". 

Cases  in  which  ^'  tlio  fund,  instead  of  being  annihilated,  re- 
mains the  aamc^  or  in  substance  the  same,  as  at  the  dat«  of  the 
will" — as  "if  stock,  specifically  given,  be  merely  transferred,, 
with  the  testator's  consent,  from  the  name  of  the  trustee  into 
his  own". 

Cases  in  which  "  the  testator  lends  the  stock  specifically  be- 
'queathed,  on  condition  of  its  being  replaced".  (1  Roj}.  Leg^ 
240-1.) 

Cases  like  that  "in  which  A  bequeathed  the  sum  of  5502i 
•then  in  B's  hands,"  and  in  which  "it  appeared  that  before  the 
will  was  made,  A  had  placed  that  sum  with  B,  and  obtained 
his  note  for  it",  and  in  which  "it  appeared  that  A  had  also, 
before  the  making  of  his  will,  drawn  several  bills  upon  B,  which 
reduced  the  550Z.  to  430Z."    (1  Hop.  Leg.  446.) 

Cases  in  which  "  an  arrear  of  interest,  due  upon  a  debt  at 
the  date  of  the  will,  is  specifically  bequeathed,  and  the  testator 
afterwards  receives  interest  upon  the  principal  sum",  which  he 
appropriates,  "in  discharge  of  interest  accrued  after  the  ma- 
king of  his  will." 

Cases  like  that  of  Thomond  vs.  Suffolk,  in  which  "A  being 
possessed  of  two  bonds,  the  one  for  2000Z.  from  B,  her  grand- 
son, and  the  other  for  2000Z.  from  C,  her  grand-daughter,  be- 
queathed both  securities  to  C,  and  declared,  that  if  all  or  any 
part  of  the  two  sums  should  be  paid  in  before  her  death,  C 
should  have  4000Z.  or  so  much  money  as  the  principal,  so  paid 
in^  amounted  to";  and  in  which  "A  released  to  B  his  bond 
debt,  without  receiving  any  of  the  money".     (1 M.  Leg.  245-6-.) 

Cases  like  that  of  Pulsford  vs.  Hunter^  "  in  which  A,  after 
giving  two  small  annuities,  bequeathed  as  follows :  Uhis  is  aa 
account  of  value,  now  in  my  possession,  and  out  of  which  the 
said  yearly  sums  arc  to  be  paid — bank  notes  to  tho  amount  of 
190/. ;  cash,  lOZ.  10^. ;  ditto,  in  the  hands  of  Mr.  Drummondy 
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*^T6^  &9. ;  26762.  15«.  the  interest  of  the  remaining  part,  to 
be  applied  for  the  use  and  education  of  my  grand  children,  till 
^bej  arrive  at  the  age  of  21,  and  the  principal  to  be  then 
^oally  divided  between  them,'*'  &c.  and  in  which  '*it  ap- 
peared that  A  had  no  cash  in  possession,  at  hid  death,  but  that 
1^0  was  possessed  of  two  bank  notes,  amounting  to  30/, ;  also, 
that  Hunter,  in  January,  1779,  and  at  A's  request,  left  with 
^lessrs.  Drummond  two  navy  bills,  the  property  of  A,  to  the 
amount  of  2462/.  o«.  4c?.  and  that  in  August,  1700,  Govcru- 
mnent  discharged  the  navy  bills  and  interest,   with  seventeen 
exchequer  bills,  of  1002.  each,  and  with  021/.  Is,  cash,  making  a 
total  of  2621/.  1«. — which  exchequer  bills  remained  in  tho 
liands  of  Messrs.  Drummond,  in  the  name  of  Hunter,  and  tho 
921/.  1».  placed  to  his  account;  that  in  September,  1780, 
Hunter  drew  a  draft  on  Drummond,  for  21/.  1«.   in  favor  of 
testator,  which  was  paid ;  and  he  afterwards  took  out  tlie  re- 
mainder of  the  sum,  and  bought  nine  other  exchequer  bills,  of 
100/.  each,  and  left  them  with  Drummond,  in  his  own  name, 
which  made  up  twenty-six  exchequer  bills ;  that  afterwards, 
sixteen  of  the  exchequer  bills  were  deposited  with  Drummond, 
at  the  testator's  request,  in  his  own  name,  and  the  remaining 
ten  bills  were  paid  to  Hunter  and  another  person,  in  s:itisfac* 
tionofadebt  of  1000/.;  and  it  appeared  that  the  testator 
never  had  any  property  in  the  hands  of  Drummond,  in  his  own 
name,  except  as  before  stated*'.     And  this  case  was  deter- 
mined by  Lord  Thurlow,  himself.     (1  Hop.  246-7.) 

Cases  in  which  a  testatoi:  specifically  bequeaths  such  goods 
as^  at  the  time  of  making  his  will,  he  has  in  a  particular  house, 
but  which  goods,  at  his  death,  are  not  found  remaining  in  that 
house — ^having  been  removed  thence  to  save  them  from  fire. 

Or  having  been  removed  thence  by  fraud,  or  without  tlie  tes- 
tator's knowledge. 

Cases  in  which  the  goods  specifically  bequeathed,  are,  at 

the  time  of  the  making  of  the  will,  on  board  of  a  particular 

ship ;  1at|  at  the  time  of  the  testator's  death,  are  not  found 

remaining  in  that  ship — ^having  been  taken  out  of  it. 

Cases  in  which  a  person,  having  two  houses,  A  and  B,  in 
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which  he  alternately  resides,  and  having  but  one  set  of  fomi 
ture,  which  he  carries  with  him  to  each  house,  as  he  remoTifli 
from  one  to  the  other,  bequeaths,  while  living  at  A,  all'  hii 
furniture  at  A,  and  dies  while  living  at  B,  having  all  the  fitf 
niture  then  with  hhii,  at  B.  It  was  again  Lord  ThurlotCj  him 
self,  who  decided  a  case  of  this  sort.     (1  Mop.  Leg.  24G-7.J ; 

Gases  in  which  the  testator,  after  making  his  will,  pawns.  4l 
pledges  the  thing  specifically  bequeathed,  and  dies  withouj 
having  redeemed  it,  or  otherwise  recovered  possession  of  it. 

Cases  in  which  a  partner  specifically  bequeathes  "his  shan 
of  the  profits,  (naming  the  amount ,)  and  upon  the  expiration  a 
the  old"  articles  of  copartnership  enters  into  a  new — such  neiH 
articles  as  alter  his  share  of  the  profits. 

In  cases  of  these  kinds,  it  appears  that  Lord  Thurloivs  ez* 
ception,  is  not  to  govern ;  and  yet,  they  are  kinds  which  fdl 
within  the  very  letter  of  it ;  for  they  are  kinds  of  cases,  ii 
none  of  which  is  tlie  specific  thing  bequeathed  found  '*  remain 
ing*\  at  the  testator's  death. 

On  the  other  hand,  in  numerous  cases,  not  in  any  materia 
respect,  as  far  as  I  can  see,  distinguishable  from  these,  the  ek 
ception  has  been  followed.  A  reference  to  these  may  be  fomM 
in  Roper  on  Leg,  1,  238,  and  subsequent  pages,  and  in  ihl 
note  to  Asliburncr  vs.  Jlacgtiire^  in  1  White  J*  Tudor'sHqtuU^ 
Cases. 

The  upshot  of  this  innovation  of  Lord  TkurloWy  was  a  stall 
of  evil  so  intolerable,  that  Parliament  had,  at  length,  to  intaK 
pose  yfith  a  Statute  for  its  supi}ressron.  This  Parliament  6iA 
by  Statute  1  Vic.  c.  26,  §23,  wliich  enacts,  "  tliat  no  convey 
ancc,  or  other  act,  made  or  dono  subsequently  to  the  executiitt 
of  a  will  of,  or  relating  to  any  real  or  personal  estate  thereil 
comprised,  except  an  act  by  which  such  will  shall  be  revoked 
as  aforesaid,  shall  prevent  the  operation  of  the  will,  with  rei 
poet  to  such  estate,  or  interest  in  such  real  or  personal  estate,  • 
the  testator  shall  have  power  to  dispose  of  by  will,  at  the  time  .19 
his  death*'.  And  section  24,  which  enacts  "that  evely  ^ 
shall  be  construed  with  reference  to  the  real  estate,  and  psi 
sonal  estate  comprised  in  it,  to  speak  and  take  effect  a^  Ifd 
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\^  been  executed  immediately  before  the  death  of  the  testa- 
tor, npless  a  contrary  intention  shall  appear  in  the  will*'. 

The  effect  of  these  enactments  must  be,  in  a  great  measure, 
if  not  altogether,  to  suppress  Lord  ThurlotvB  innovation,  and 
to  make  the  old  rule  of  its  pristine  breadth — to  make  it  a  rule 
without  exception — the  old  rule,  that  the  testator's  intention 
giTes  law  to  his  will. 

That  this  rule  was  the  rule  in  force,  in  England,  before  the 
time  of  Lord  Thurloivs  innovation,  178C,  and  at*  the  time 
idien  the  law  of  England  was  adopted  by  this  State  ;  and  as 
much  in  force,  in  reference  to  the  ({ucstion  of  ademption,  as  to 
any  other  question  that  can  arise  on  a  will,  is  apparent  from 
many  decisions,  and  from  whatever  of  authority  there  is  in 
Swinburne  and  Fonblanque.  (Swin.  on  Wills^  7  2>t'  clu  20, 
md  Ftmblanquee  Equity^  bk,  IV.  ch.  II.  §1.) 
.  In  Partridge  vs.  Partridge j  Lord  Talbot  said,  "all  cases  of 
ademption— of  ademption  of  legacies,  arise  from  a  supposed  al- 
teration of  the  intention  of  the  testator ;  and  if  the  selling  of 
ike  flieek  is  an  evidence  to  presume  an  alteration  of  such  in- 
tentioii,  surely  his  buying  in  again,  is  as  strong  an  evidence  of 
hitt  intention  that  the  legatee  should  have  it  again".  (1  Whitr 
^.TSidor'$  Eq.  Oa,  390.)  To  tho  same  effect,  more  or  less, 
are  the  following  cases :  Onne  vs.  Smithy  2  Ver.  G81.  Croel' 
at  M.  Crockat,  2  P.  Wms.  165.  Ridvr  vs.  Wager,  2  do.  330. 
F<»rd  v$.  Fleming,  2  do.  Earl  of  Thomond  vs.  Earl  of  Suf- 
folk, 1  do.  464.  Avelgn  vs.  Ward,  1  Ves.  Sr.  420.  Drink^ 
tMter  vs.  Falconer,  2  do.  624.  AsTiton  vs.  Ashton,  3  P.  Wms. 
885.  Hambling  vs.  Lister  Ambler,  401.  Baektcellvs.  Child, 
do,  260.  Bronson  vs.  Winter,  do.  57.  Lawson  vs.  Stitch,  1 
Ath  508.     Wingfield  rs.  Newton,  0  Mod.  428. 

This  rule,  then,  being  the  one  which  was  in  force  in  Enj^land, 
at  the  time  when  Georgia  adopted  English  Law,  is,  it  may  be 
assmned,  the  rule  which  Georgia  adopted.  And  if  her  Courts 
had  fhe  power  to  leave  it  and  to  follow  Lord  Thvrloic,  ought 
they  io  do  so,  seeing  the  consequences  which  resulted  from  his 
bAng  fallowed  by  the  English  Courts,  a  state  of  evil  so  great  as 
ta  tail  for.  the  redressing  hand  of  the  Legislature ;  and  yet  such 
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a  state  of  evil  as,  in  the  opinion  of  the  Legislature,  might  be 
redressed,  simply  by  a  return  to  the  old  rule — ought  they  not 
rather  to  stick  to  this  old  rule?  But  they  have  no  diseretioD. 
They  must  stick  to  it,  for  it  is,  to  them,  the  law. 

This  being  so,  tlie  (question  therefore  is,  what  was  the  inten- 
tion of  Mrs.  Bostwick,  in  making  her  will — her  intention  in  re- 
ference to  the  ademption  or  non-adcmption  of  the  legacy  to  Miss 
Bcall,  (who  has  become  Mrs.  Powers,)  in  case  the  property  be- 
queathed to  her  should  turn  out  to  be  owned,  in  whole  or  in 
part,  not  by  her,  the  testatrix,  but  by  others?  To  answer  this 
question,  it  is  ncces^sary  to  look  to  the  will  itself. 

The  will  is  in  the  following  words: 

"  GixnKJiA  Ci.AiiK  County: 

In  the  name  of  God,  amen.  l,Rebecca  Bostwick,  being  of  sound 
and  disposing  mind  and  memorj*,  do  make  an<l  ordain  this  my 
last  will  and  testament,  hereby  revoking  all  former  ones. 

First.  It  is  my  will  and  desire  that  all  my  just  debts  be 
paid. 

Second.  I  give  to  Eliza  Bostwick,  daughter  of  John  and  Bet- 
sey Bostwick,  of  Louisville,  One  Thousand  Dollars,  subject, 
nevertheless,  to  this  restriction :  the  said  legacy  shall  remain 
in  the  hands  of  my  executors,  for  the  full  space  of  four  years 
from  the  date  of  their  letters  testamentary,  for  the  purpose  of 
defraying  thereout  the  expenses  of  any  law-suit,  which  may  be 
commenced  within  that  time,  by  the  relations  of  my  late  hus- 
band, for  the  recovery  of  any  of  the  property  left  by  him  to 
me.  And  if  such  suit  should  terminate  in  favor  of  my  estate, 
then  the  above  legacy,  after  deducting  said  expense,  to  be  paid 
to  Eliza — if  unfavorable,  then  the  said  legacy  to  be  null  and 
void. 

Third.  I  give  to  my  niece,  Frances  Lumpkin  Beall,  now 
with  me,  the  following  negroes,  to-wit:  Chven,  Moses,  Abram, 
Anna  and  her  four  children,  Sam,  Lewis,  Mary  and  her  youn- 
gest one,  whose  name  is  not  at  present  recollected,  together 
with  their  future  increase:  also,  Fifteen  Hundred  Dollars,  for 
the  purpose  of  educating  her:  and  a  mahogany  bedstead,  bed. 
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^^•'illrc?.-  3hd  luriiiture  lor  tin*  xmns  \vi:li  i:iy  Iniuau  ami  wusb- 

JmuhmIi.     I  ;:ivo  to  my  nitr.*.  Vuliiuui  J»nrt<»ii,  a  Led,  mat- 
^V(is  jiii'i  fiiriiianv  I"-..!-  the  ^Hl!ll . 

Firrli.  J  *liiv«.:j  il.sit  my  favm.  TH-Jtr  At!ivi;<.  !««•  .-'jM,  together 
'^v/h  tlii;  farmii .::  ulfii.Mls  tlun  tji!.  :iu«i  :!.•'  :i;«'ijry  arisin;;  thcro- 
f^rgiii.  t'i'i'(ju:'.jly  •liv:«l»  •!  lii'TwriM  my  si.-t'r  Kli;»ii«»r  ami  Ta- 
Ijirljfi  .1.  <.irov('-. 

Sivrl'.  Th'*  r«'!r.aiii'ler  «»f  my  t-^ta!'.'.  ^-mIi  ival  and  persomil, 
ii5!-!irj|in:j:  m'-my,  «i«'l»!>,  dm-  :»v.i  di.'iii:'ti.l'.  n  ]<  my  wdl  and 
<lr.-ir«*.  .di-»iii'l  l=«'divid''!  iiir'>  r-iir  '-'jJia!  -Iian  <.  and  distriinitcd 
in  th<;  i'i'li»A!n.ir  i>:«»»:i'V :  Tn  niy  '•.i>tir.  Mary  I  i."  I  lts.  and  son 
It'Mfi'rT,  ^*\\"  sliav'-:  i*'  niv  -isifr,  Ki«:i:!'.r  lla:  ris,  and  s<»n  Tlio- 
i:.r>.  'If  ^^lar--:  r-  ^ny  -i-i-T.  'l'-''  ='!.::  d.  i;:-..-.-.-;.  aT:'i  daULdih-r, 
A'alijid  4  IL  1>;mh.-.,  *.;.<•  or)::-.-  -I.Mi'  :  1-.  Try  Lntljcr,  Natliau 
II.  r>-.;'l,;i:id  !.»y  i. •''•«'.  "^iary  Al''=]:  -  I'..:!ll.  il<"  K'Ti.ainiis'r  l-^t 
ciliav'-.  •■;<  :'■.'.'  r*-li'.>\\;n;.r  ••••n«iiii»-;i-.  to-v.it  :  -isa!  in  ilir  ov^nr  of 
X}\i'  ^\"-''i:  ••!*  ai«y  '»!.('  '»r  !!:«»?i»  nf  rii-i  !t'i:aJ«  •  -.  ',vitlii»nt  any  In-ir 
•.>f  I !.»*"' I"  V-  -ly.  t!i«.'  jni-'iiM},  c.j'  r'ji-  '.'•"  ■)«Iyi:- ;.  'niii  t'»  i^o  tn  tin* 
-•{ii*\iv..r  v.Vr*  :li-.:<!«  \vi:!.  tl:.-.>r."  v..  dy'.n/:  a^«'  at  'iM-iIrath  of 
jfUtrl.  .-ii;"\i'.  •r.  it*  n-  ]i*'.-  '  T  il:-!:-  l"ly  l.i"  li-.ii";,  I'.-.-r  .^aid  pro- 
pf-rty.  :'fi''.iiiiT  vitli  :i:-.  "r  r'rn'«r  iiaM,  t.-  r-ti'jTi  rnd  be  cun- 
-i»i- !•  »i  :;  ]iart  «.f  '.:v  •  7.!!i-.  an-l  ■•i'\i'l  mI  .m:!:,!Iv  ^^•t^^lTn  njv 
>.;rrv'.-.  in;.' rji -••••.'.  ::!i'l  l-ri'lhr.  ;  .\'<-;«f  :!..:•.  -!.-r..  L'ivon  to  my 
l.iN,:):.  r.  Nath;:!.  Ii.  ire:.!!.  :M.d  i^i-r*-.  Mary  A-Li-nc  :  tin- ..nly 
rdTiditiun  •  u  \\!ii«l!  any  *•!*  that  |;  •ojH-ity  i*  t'»  ntnin.  Is  at  tlio 
death  »•!*  Mavy  Ad::iii.'\  vi*]*'  ar  a!i  In-ir  n!'  li*-r  l»o«!y.  th^t  licr 
j.<.>rri«»n  !>».•  .-:.i!j.-f:t  !•»  an  r«jual  •iivi<Ioi.  la.tVsJ  n  my  sister-^i  and 
hrotliiT,  and  tiuir  rhildrrTi. 

S«'Venlh.  J  di»  hf-rfljy  »'!'»'-tituto  and  a?;]  I'l!!:  dames  Keall, 
•Tana**-  A.  <ir«»'.rsanl  NaMi.Mi  H.  I>«'all.  e:\f  ntoiN  t(»  this  iny 
last  will  and  tj'rtr.nK-nt.  Ai.d  la  :l\ — t^i:- I:.'-.v  v.ill  Tjr-t  nlk  w  me 
to  maiin-;!it  mv  two  fjiithl'nl  stTvanty.  S:«'t}  and  liis  witr  Sihbv, 
hut  1  now  eail  on  yon.  my  relation-,  and  iMu'c-ially  tho<e  whom 
I  have  renjemb('n»d  in  lhi<  my  \:i<t  A\ill,  t«»  n  n.*:rdM  r  nw,  and 
regard  thi.«  as  my  dv'n;^  ro<]nL"?t,  to  ^'i    tl.ai   ilsry  are,  from 
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and  aft«'r  ihv  2')tli  <lj«y  of  December  next,  no  more  to  bo 
in  slsi von,  but  to  givi*  them  their  liberty,  and  to  protect 
in  its  en  jo\  iiioiit,  und  to  make  up  to  them  the  simi  of  Four 
drcd  smd  l''ifi  v  1  *olljir3,  for  the  purpose  of  better  ena 
them  to  .-i»tth>  ilioiiiselves." 

It  :ij-.pc;»ri;,  tlitii  at  the  time  >vhen  Mrs.  Bostwick  mad 
will,  tliero  vti..  jn  e\i.-toncc  a  will  of  her  late  hu.sband,  t 
I5o.'twi«-k.  whieli,  aincmg  other  becpiests,  contained  this 
givo  inul  bfwjinaili  Uiiio  my  dearly  beloved  wife,  llebccca 
wick,  iiWi'V  j;]i  ii:\-  iu  I  debts  are  paid,  the  whole  of  my  e 
boili  r  ;>!  r.nd  iki.m«ii;i1,  to  reaj)  the  profits  thereof,  durin< 
wi  lo*.  li  ♦•"! :  l»?ii  i?:  iiH'  event  of  her  marriage,  iht-n.  and  ii 
case.  .^"  i>  I"  hii',K  only  one-lialf  of  the  aforesaid  estate, 
at  li«;r  o'.vn  d.i;};a-..i,  -snd  the  other  half  to  he  di\idod  bcl 
my  >'..•;•»•.  !»' t.-w  Isctwick,  my  brother  Littleberry  Bost 
an!  v\y  ^n»ther  N.-itliauiel  l>ostwlck's  son,  James  Bcall 
wick.  '  (S:c.  in  cciiiiln  named  proportions. 

r.>«.>s  this  ImmjUci.  in  thi^  will,  is  very  i)lainly  what 
^^»^l;Vl;•h  li::.-..  rei*(  I.  ^rc^  to,  in  the  sceond  item  of  her  will, 
sh."  fsys  iiinr  the  Ixni.iest  of  the  810(H.)  therein  given  to 
Uosi^vii-i:,  (hiuu'jliMr  of  John  and  Botsey  Bostwick,  (Betsc 
in-'  is'io  uf  the  f-JiiI  It  ;^atee8  in  Jacob  Bostwick,  the  husb 
will)  ;  gl^h.  -tJ.jic'  to  the  rcMrietion,  that  the  legacy 
renj:rin  in  tl'.e  ijan«ls  c»f  her  executors  for  four  years,  tin 
of  ii  iri  •  <.\|n*i..vv.-  \A'  any  law-suit,  which  migkt  be  coumn 
within  t't.at  time,  by  the  relations  of  her  late  husband,  « 
Bost  v'.i.k,  fwi"  th  '  recovery  of  any  of  the  property  left  bj 
to  h.T  :  .uhI  she  lias  reference  tn  the  beque>t,  n.i.  A\hat  mi 
the  found.'! tion  of  a  j^j-^siblc  suit  to  be  brought  against  her 
utor^;  by  l»«i-  lni-b:;nd'>>  "relations'*,  for  the  recovery  of  tfoi 
j.erliaj.s  ;ill  of  iIk;  property,  left  to  her  by  that  hu^-^band. 

'iVliil"  nia\in<i:  her  will  then,  Mrc.  Bostwick  has  in  her 
the  c::iini  v*  hieli  lier  lute  husbands  relations  may  set  up  aj 
her  eAU*:it.'.r».,  for  ih-^  ])roperty.  or  some  pavr  of  it,  whic 
i;.  di.-po-lng  f>f  b  .'  tlic  will  which  she  is  engaged  in  making 

llnving  thi.^  possible  claim  in  her  mind,  she  makes  one  i 
beq'ivs;-?  in  that,  her  will,  dcjicnd  upon  how  the  claim,  if  a 
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^d,  might  be  decided,  namely :  that  beiiucst  «»f  SI(m.m)  lo  liliza 
**08twick,  who  was  the  daii;rbter  of  one  of  j]i()>f  **iel.':ti'ns"  of 
^€r  husband,  to  whom  she  referi'cd  us  |i'»->ibK  |»:iriirs  i«>  .-n  up 
^le claim,  sayinj^,  that  if  the  suit  on  tluit  .i.iii.i  slmiil.l  j. .  \\\\  in 
faror  of  her  estate,  the  lieqiiest,  after  dr«iiu-.'n!.r  lV(/i:i  It  the  ex- 
l)ense3  of  the  suit,  is  to  !>e  paid  to  Kliz:'.,  tls*-  li;:ati.<':  if  not  in 
favor  of  her  estate,  the  betpiost  is  to  b;.  I'l-ii  wwA  void— .b^t  is 
to  say,  the  betjuost  is  to  lie  cnnsidered  ;i-j  "jtb  'iii.d.'' 

Having  this  possible  elaiiu  in  bor  nr.id,  ^he  :ideeni>.  <•  .msH- 
tionaliy,  one  le^aey — adeems  it  un  eoisliii!*!!  ibur  the  ••\'iin,  if 
asserted,  shall  go  against  herrstato;  \\\\  'In*  Jidcui.-  ;"»5,di- 
tionally,  or  otherwise,  no  other  legaey  v'.'i«v.r — :i,\\v  ..j'.Kcs 
no  provision  for  any  further  ithange  ol*  any    '>.t. 

Is  it  not  clear,  then,  th:it  slu*  (ntt'tc'-tf  ti-)  mjitiii  r  ,'.!»...•,.  ,,f 
any  sort?  Is  it  not  dear  thru  nb'^  inl-i.-l-l  ibe  oUier  ^  .at.  os 
to  have  their  legacies,  wh'-tber  her  bu-binj']"-  rt  l.itJr.iis  •!.  .\ld 
set  up  a  elaim  or  not,  or  whetber  tb'*  eb-iti!.  If  -i-r  u]».  b.iuid 
result  for  or  at'ainst  her  estaf*?  Tb"  i*Vfip.-  ion  'if  '.♦«  ibinir 
is  the  exelusion  of  another. 

This  being  so,  it  follows,  that  if  the  ic.-u-v  to  M--  <  Ti.  i-ll,  v,bo 
afterwanis  became  Mrs.  Powers,  was  ad«  jtumI  at  .-ill,  I-.  "Aas 
not  adeemed  by  the  testatrix,  Mrs.  U-i^twi'  V,  but  v»a>  :"U  r.-t.-nl 
by  something  acting  contrary  to  her  inti-ntion. 

Was  there  any  such  .-ouirtbing  to  ad*-,  m  it  ?  The  d;  i*.  'id- 
ants  in  error  insist  that  thero  was.  Tiny  hi^]:\  .baJ.  x].r  i.-s- 
tatrix  owned  r.o  more  than  one-half  'r •••;•.•  ;  ].:  the  m ;.■•»: .rs, 
which  she  be»jueatbed  to  Mr.-.  IWi'i':- :  ils"  .;'!•.  r  lialf  '•  i\"iig 
been  owneil,  as  tbry  j-ay,  by  her  *'bu  'i  "i  !'■;  r'.'^"ii«,:»s*'.  ibc 
Bostwick's,  and  that  she,  therefore,  v.ai?  ^i'*  .'.MUcd,  b\  ;ii!..  de- 
ficiency of  her  estate  in  the  negn>es.  iVi' .1  «*oii\iying  to -M'*s. 
Powers  any  thing  more  than   a  half  iiit»*'.'  st  in  ibem. 

Was  there  any  such  something  to  ad«'«iii  ih<;  legacy  V  Tbo 
defendants  in  error  insist,  that  as  to  t.tie-balf  of  the  leirai'y, 
there  was,  namely,  this:  that  she,  the  lestutrix,  di«l  liot  <5wn 
more  than  an  undivided  half  of  the  ni'gro.-<  coivstituting  the 
legacy.     They  say  tbat  the  other  undivided  half,  her  **  has- 
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band's  relations",  tlio  Bostwicks,  owuod.  This  they  insist  to 
be  so,  by  reason  of  the  following  state  of  things : 

After  the  death  of  the  testatrix,  Mrs.  Bostwick,  it  appears 
that  her  "  husband's  relations",  the  Bostwick's,  did  set  up  the 
claim  to  her  estate,  which  she  apprehended  they  would,  and 
that  her  executor,  Nathan  II.  Beall,  after  they  had  done  this, 
brought  a  bill  of  interpleader  against  them,  and  also  against 
the  persons  claiming  as  legatees  under  her  will,  in  which  he 
p.vayed  that  the  respective  sets  of  claimants  might  interplead 
and  adjust  their  lights  among  themselves,  and  that  he  might  bo 
directed,  by  decree,  '•  to  which  of  said  claimants  to  pay  the 
Baid  property  and  eflects,  and  each  and  every  part  thereof." 
And  that  upon  this  bill,  the  Jury  found  the  following  verdict: 
**  We,  the  Special  Jury,  fin«l  and  decree  one-half  of  the  estate  of 
Jacob  Bostwick,  deceased,  in  favor  of  the  legal  representatives 
of  lleb<^oca  Bostwick,  and  the  other  half  of  said  estate  to  be 
divided  as  follows,  viz  :**  &c.  (among  the  Bostwicks.)  That  by 
agreement  of  t!ie  legat(»es  under  Mrs.  Bostwick's  will,  among 
themselv'cs,  this  verdict  was  changed,  by  taking  out  of  it  the 
words  "legal  representatives  of  Rebecca  Bostwick'*,  and  put- 
ting in  their  place  the  words,  "legatees  of  Rebecca  Bostwick", 

This  is  the  state  of  things  from  which  it  results,  as  the  de- 
fendants ni  error  insist,  that  at  least  one-half  of  the  legacy  to 
Mrs.  Powers  was  adeemed — a  state  of  things,  which,  as  they 
contend,  shows  that  (fven  if  Mrs.  Bostwick's  intention  was  to 
give  the  whole  of  each  of  the  negroes  of  the  legacy  to  Mrs. 
Powers,  the  intention  was  such  as  could  have  no  oflFect,  because, 
as  they  contend,  the  verdictsays,  that  one-half  of  each  of  those 
negroes  she  did  not  own,  and  the  law  says  that  nobody  shall 
will  aw.'.y  pmperty  which  he  does  not  own. 

.Vre  the  dK:fondants  right  in  this? 

What  interest  tli.l  Mrs.  Bostwick,  the  testatrix,  have  in  the 
pr.jp'rty — the  negroes  of  the  bequest?  What  power  of  be- 
qi«^athing  that  pro[)erty  did  such  hiterest,  whatever  it  was,  give 
her? 

It  aopears  tliai   the  whole  property  bcjiueathed  by  Mrs. 
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BoBtwick,  bod  been  of ''  tbe  estate  of  Jacob  Bostwiek",  deceased, 
ber  late  busband — tbat  on  bis  decease,  it  came  from  bim  to 
ber. 

Tbe  interest  wbicb  sbc  bad  in  tbe  property,  the  verdict  finds 
to  have  been  at  least  tbis  much:  that  of  a  tenant  in  common 
or  a  joint  tenant — a  tenant  in  common  or  a  joint  tenant  with 
tbe  Bustwicks — for  it  finds  one-half  of  the  property  "in  favor" 
•of  those  to  whom  she  had  given  it  by  her  will,  and  the  other 
half  "to  be  divided'*  among  the  Bostwick's,  and  no  interest  in 
ber  less  than  that  of  such  a  tenant  would  have  been  large 
enough  to  support  such  a  gift  of  hers. 

Assuming,  then,  that  the  testatrix,  Mrs.  Bostwick,  was  a 
tenant  in  common,  or  a  joint-tenant  with  the  Bustwicks  in  the 
property,  had  sbc  the  power  to  bequeath  any  specific  part  of 
Ae  property,  so  as  to  convey  the  entire  interest  in  such  part? 

It  is,  perhaps,  true,  that  no  tenant  in  common,  or  joint  ten- 
ant, has  power  so  to  convey  the  common  or  jomt  property,  as 
to  divest  tbe  interest  of  his  co-tenant,  without  the  co-tenant's 
consent.  With  the  co-tenant's  consent,  however,  any  such 
tenant  has  the  power. 

Did  tbe  testatrix,  Mrs.  Bostwick,  have  the  consent  of  the 
Bostwicks,  her  co-tenants,  to  this  specific  beriuest  to  Mrs. 
Powers  ? 

Their  conduct  sliows  tbat  she  did.  First,  they  accepted  the 
verdict  of  the  Jury,  and  tbat  verdict  said,  iu  effect,  that  tbe 
will  of  ber,  Mrs.  Bostwick,  was  to  be  carried  into  eficct,  as  far 
as  that  was  practicable,  considering  that  she  had  but  an  undi- 
vided half  interest  in  the  property  willed.  The  verdict,  after 
bemg  changed,  by  agreement,  said  that  her  "  legatees'*  were 
to  have  their  legacies,  if  those  legacies  could  be  got  out  of  only 
half  of  the  property — and  the  nature  of  those  legacies  was 
such  that  they  could  all  be  got  out  of  one-half  of  the  property, 
if,  in  tbe  division  of  the  property  between  the  tenants  in  com- 
mon, viz :  the  Bostwicks  and  her  legatees,  the  part  of  tlie  pro- 
perty constituting  the  specific  bequests  in  the  will,  should  be 
allowed  to  go  into  tbat  half  which  should  be  allotted  to  tbe 
Tbe  legacies  were  general,  except  this  to  Mrs.  Pow- 
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era  and  a  few  others,  of  no  great  value.  The  whole  amount  of 
all  the  speciiSc  legacies,  was  not,  by  a  great  deal,  equal  to  one- 
half  of  the  whole  property.  One  divided  half,  then,  of  the 
whole,  if  t)ie  half  which  contained  in  it  the  property  that  eon- 
Btitutcd  the  specific  bequests,  would  be  sufficient  to  satisfy  those 
bequests,  and  also  the  general  bequests ;  for  these  latter^  hj 
the  will,  were  not  to  be  of  this  particular  amount  or  that,  Imt 
wore  to  be  whatever  the  residue  of  the  property,  after  the  pitj- 
ment  of  the  specific  legacies,  would  admit  of  their  being.  The 
verdict  said,  in  cficct,  to  the  Bostwicks — "  in  the  division,  lei 
the  property  constituting  the  specific  bequests,  go  into  the 
share  of  the  legatees,  that,  thus,  the  will  may  be  satisfied". 
And  to  this  verdict,  the  Bostwicks  consented.  They  made  ne 
objection  to  it.  And  therefore,  they  were  bound  by  it.  And 
to  consent  to  the  verdict,  is  the  same  as  to  consent  to  thewiB; 
which,  indeed,  it  seems  tlie  verdict,  in  this  particular,  meVdj 
intended  to  adopt. 

Secondly.  But  the  Bostwicks,  not  only  in  this  way,  by  con- 
senting to  the  vervlict,  consented  to  the  will — they  did  so  in  a 
more  direct  way — they  actually  agreed,  with  thq  executor,  to 
such  a  division  of  the  property,  as  threw  the  negroes  comporing 
this  specific  bequest  to  Mrs.  Powers,  into  the  share  whioh  he, 
as  executor,  was  to  retain ;  and  thus,  they  actually  agreed 
that  he  might  administer  tliose  negroes,  as  if  Mrs.  Bostwick, 
the  testatrix,  had  had  the  entire  int';rest  in  them.  And  no- 
cordingly,  the  executor  did,  in  fact,  turn  over  those  negroes  to 
Mrs.  Powers,  or  to  her  Iiusband.  This  certainly,  of  itself, 
without  any  help  from  the  verdict,  or  from  the  acceptance  of 
the  verdict  by  tlie  Bostwicks,  amounted  to  a  consent,  on  the 
part  of  the  Bostwicks,  to  the  bequest  of  the  negroes  to  Mrs. 
Powers,  made  by  Mrs.  Bostwick — amounted  to  a  ratification,  by 
them,  of  that  bequest.  This  division  with  tho  executor,  wee 
the  same,  in  legal  eflect,  as  would  have  been  a  sunilar  division 
with  Mrs.  Bostwick,  herself,  made  after  the  date  of  the  be- 
quest, had  one,  after  that,  been  made  with  her.  Suppose  snoh 
a  division  to  have  been  made  with  Mrs.  Bostwick,  herself,  end 
afterwards,  she  had  died  without  changing  her  will,  leavinfg^ 
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;  iho  negroes  which  she  had  obtained  as  her  share  in  the 
diTiflion/ these  negroes  bequeathed  to  Mrs.  Powers,  would  it  be 
poflsible  to  doubt  the  validity  of  the  bequest  of  them  to  Mrs. 
Powers — ^the  validity  of  the  bequest,  of  not  merely  a  pnrt,  but 
of  the  whole  undivided  interest  in  the  negroes  ? 

The  case,  as  it  stands,  in  reality,  is  not  substantially  differ- 
ent firom  this  supposed  case. 

The  testatrix,  Mrs.  Bostwick.  then,  did  have  the  consent  of 
her  co-tenants,  the  Bo8t>rickj»,  to  this  specific  bequest  to  Mrs. 
Powers. 

This  being  so,  and  her  intcnthm  IiMvin;r  been  seen  to  be  not 
to  adeem  this  specific  bequest,  whether  the  Bo.stwicks  should 
8ae  her  executor,  and  recover  from  him  an  undivided  half,  or 
Miy  other  portion  of  the  property,  willed  or  not,  it  follows  that 
that  bequest  is  not  adeemed,  in  whole  or  in  part,  but  remains, 
in  its  entirety,  good,  to  Mi-s.  J'owers. 

But  it  was  said,  for  the  defendants  in  error,  that  this  con- 
cluatm  is  in  the  teeth  of  Webh  vs.  Wel»by  2  I  Vr.  HO.  There 
18,  however,  a  wide  difierence  between  that  case  and  this. 
Fb$t.  It  does  not  appear,  iri  that  ease,  that  Webb,  the  testa- 
tmr,  was,  at  the  time  when  he  was  making  his  will,  conscious  of 
the  existence  of  the  cui»tom  of  London,  wliich  would  give  his 
widow  "  one  entire  moiely "  of  his  personal  estate — that  estate, 
part  of  whicli  he  was  be(iuea thing  in  specific  legacies — ^much 
le»  does  it  appear  that  he  was  both  conscious  of  the  custom, 
mad  made  his  will  in  reference  to  it — made  his  will  with  the 
intention  that  it  was  to  bo  the  same,  whether  the  custom  should 
be  asserted  against  it  or  not ;  whereas,  in  this  caiic,  it  appears 
tliat  the  testatrix,  Mrs.  Bostwick,  was  conscious  of  the  exist- 
ence of  the  claim  of  the  Bostwicks,  to  an  interest  in  the  pro- 
per^ she  was  bequeathing ;  and  also  conscious  of  the  possible, 
if  not  probable,  adverse  result  to  her  estate,  of  the  assertion  of 
that  claim ;  and  that  thus  conscious,  she  made  her  will  in  ref- 
erence to  the  existing  claim,  and  the  possible,  if  not  probable, 
xeanlt ;  and  that  so  making  the  will,  she  made  it  with  the  in- 
tention that  it  was  not  to  be  varied  at  alK  in  respect  to  this  spe* 
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cific  legacy,  by  the  existence  of  that  claim,  or  the  nature  of 
that  result. 

Secondly.  In  that  case,  the  widow  never  consented  to  the 
bequest — never  consented  to  any  thing  which  was  equivalent 
to  consenting  to  the  bequest.  On  the  contrary,  she  asserted 
her  right  to  the  very  things  which,  by  her  husband,  had  been 
specifically  bequeathed.  Had  the  widow^  consented  to  the  spe- 
cific bequests,  can  there  be  a  doubt  that  the  decision  would 
have  been  just  the  reverse  of  what  it  was  ?  Would  it  have 
lahi  in  the  mouth  of  iicneral  1c«r?itees  to  sav — Custom  of  Lon- 
don  ?  In  this  case,  the  IJotJtwicks — the  co-tenants  of  the  tes- 
tatrix, in  the  property  beciueathed  l>y  her,  consented  to  the  be- 
quest of  it — consented  to  Y»hat  was  equivalent  to  consenting  to 
that — consented  to  such  a  division  of  the  whole  common  or 
joint  property,  as  would  leave  in  her  severed  share,  the  part 
she  had  specifically  bequeathed.  The  cases,  then,  not  being 
at  all  alike,  Wchh  rs.  WM  docs  not  disturb  the  conclusion  to 
which  we  liad  come. 

[3.]  This  being  a  suit  against  an  executor,  legatees  were 
not  necessary  paities  to  it.  They  were  represented  by  him. 
This  is  the  general  rule.  {Cxlvvrt  on  Parties,  20.)  In  this 
case  there  is  nothing  peculiar,  to  take  the  case  out  of  the  gen- 
eral rule. 

[4.]  Allen  was  not  a  proper  party  to  the  bill.  There  is  not 
one  allegation  in  it,  that  relates  to  him,  unless  an  order  to 
make  him  a  party  as  trustee,  amounts  to  an  allegation  that  he 
is  trustee.  Therefore,  it  does  not  appear  that  he  has  any  in- 
terest in  the  bill ;  and  that  one  whose  interest  in  a  bill  doe» 
not  appear  in  the  bill,  is  not  a  proper  party  to  it,  is  too  obvi- 
ously true  to  need  proof. 

[5.]  The  plea  was  well  over-ruled.  This  was  shown^  k 
showing  the  motion  to  have  been  well  over-ruled. 
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tiiuL , — 

Phillips  m.  Wesson  et  al. 
iVt  — _^ . ' 

I^x— William  Phillips,  plaintiff  in  error,  vs.  D.  and  A« 
W£SSON  and  others,  defendants. 

.]iiieharge,  under  tbc  Honest  Debtor's  Act,  exempts  only  the  body  of 

ifiuidttnt  from  arrest,  at  the  instiincc  of  the  creditors  who  were  partifls 

i  pirocccdin^. 

iaht  property  which  the  debtor  owned,  at  the  thiio  of  his  discharge, 

fmr  included  in  his  schedule  or  not.  is  suhjeet  to  the  jiidp^entt.    The 

F authorized  to  l)e  formed,  under  the  In.^olvent  Laws  of  this  State,  U  to 

1^  a  di3clo:jure  of  concealed  eltccti.-,  and  not  to  try  the  title  to  propertj 

e'liands  of  third  person«t. 

A  fraudulently  transfer  properiy  to  I],  to  avoid  tlu*  payment  of  hifl 

I,  the  remedy  by  {^Hrniitliment.  againii  B,  U  not  so  full  and  complete  M 

leeeding  in  Cham-cry. 

mitr  a  ereditAr>  bill,  filed  aji^ainst  a  third  pei>rin.  to  reach  and  appro- 

lato  the  payment  of  the  debts,  afimu  belonpnp:  to  the  defendant,  a 

t  of  iOqiiity  can  better  distribute  the  fund  ilian  a  Court  of  Law,  under 

»ce<Hlin}f  by  j^aruishuu-ut. 

Cdiirt  of  K((uiiy  will  extend  io  one  \\ho  is  not  a  party  to  the  bill,  the 

lege  of  becoiiiinjr  a  party,  at  his  own  iiL^lauee,  when,  from  the  case 

e,  It  sees  that  the  ends  of  justice  would  be  .subserved  by  it. 

Bqnity,  from  ]>il)b  Superior  Oourt.     Decided  by  Judge 
iR8y  May  Term.  1854. 

ia  was  a  bill  filed  by  certain  creditor.^  of  William  J.  Ste- 
1,  setting  forth  that  they  had  sold  to  said  Stephens,  mcr- 
liae  to  the  amount  of  Six  Thousand  Dollars ;  that  they 
btained  judgments  on  their  claims,  and  ca,  ms.  had  been 
I  against  Stephens,  and  he  had  been  discharged  under  the 
rent  La^vs.  Ponding  suit,  garnishments  had  been  served 
illiam  Phillips,  to  which  he  answered,  denying  owing  any* 
to  Stephens,  or  having  any  effects  of  his  in  hand.  The 
5r  was  not  traversed,  nor  was  any  judgment  or  other  pro- 
ngs, in  relation  to  the  garnishment, 
e  bill  further  stated  that  St^^phens  had  sold  out  the  goods 
T.  Smith,  taking  his  note  therefore ;  that  the  sale  was 
ided,  and  that  in  order  to  keep  the  goods  from  his  credi- 
ri^ia 
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tors,  Stephens  placed  Smith's  note  in  the  hands  of  Phipips,  who 
delivered  it  to  Smith,  and  received  the  goods,  ostensibly,  for 
himself;  but,  as  the  bill  charged,  really  for  the  benefit  oT 
Stephens,  to  be  held  in  secret  trust  for  him ;  all  which  was  pre- 
vious to  the  garnishment,  or  the  discharge  of  Stephens  from  ar- 
rest, as  aforesaid.  The  object  of  the  bill  was,  to  make  Phillips 
liable  for  these  goods,  or  their  value,  to  the  creditors.  To  thia 
bill  a  general  demurrer,  for  want  of  equity,  was  filed,  as  also  & 
special  demurrer,  because  Stephens  was  not  made  a  party. 

The  (lomuvrer.  on  both  grounds,  was  over  ruled  by  the  Court, 
and  this  decision  is  excepted  to- 

pTinr.  •  it  llii.i.,  for  plaintift'in  error. 

Ii\.vn:i;,  Axi>i:k.--ox  and  Huthkrfokd,  for  defendant. 

y?7  th"  Ci'isft, — LuMPKix,  J.  delivering  the  opinion. 

!n  tliC  opinion  of  tliis  Court,  Counsel  for  the  plaintiff*  in^  er- 
ror inl.s;ipprelicn<lc(l  the  nature  of  complainant's  bill.  They 
asHiiui'  that  it  i.s  Cied  to  set  aside  the  judgment  of  discharge, 
in  favor  of  Stoplitns.  under  the  Insolvent  Laws,  and  the  pro- 
cec'li*  js  in  .'raniiylinient,  against  riiillips.  And  consequently, 
thev  treat  the  bill  as  though  it  were  filed,  to  set  aside  judg- 
ments ;»t  Law;  and  it  is  demurred  to  in  that  respect.  Such  Is 
not  itp  objoct. 

[LI  ^Vhil  wa^^  the  effccL  of  the  discharge,  under  the  Uonest 
Debt'»v'>  Act?  Ndlliing  more  than  to  exempt  the  person  of 
Stupli'.iis  from  future  arrest. 

[•J.]  It  is  n«.it  cljr'puted  but  that  the  property  which  he  owned 
at  llic  time,  or  might  subscqut-nilv  acquire,  would  be  liable  to 
ioi/iiuv  ;i.il  sa'  ,  under  tho  complainant's  judgments,  which 
wrvc  iluMi  ot  fore-:*  a;:;ain.st  liiin.  2'he  Mayor  and  Council  cf 
Itoinc  rs.  ./):"::fnon.  (1^  Ga.  U.  302.) 

inl  od.  iViK'Ii  1.''  i1;  ox  press  provision  of  the  Act  of  1801, 
whiil.  ^va-'  p;(:?s;Ml  to  can  v  into  eftVct  the  7th  k:ection  of  tho  4th 
Arfiv).  or  tlio  Constitution  of  171*8.     While  it  exempts  the  body 
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^f  the  debtor  from  arrest,  it  declares  that  liotliir^L'  tlipr»'iii  eon- 
^'^iued,  shall  prevent  any  creditor  to  hav-.*  cxocuiion,  at  any 
^ture  time,  a^^ainst  tlio  property,  botli  real  r.nd  ptr-nn.-il.  uf 
tie  insolvent  debtor.     ( OM^tt  Dttj.  2»S1 . , 

This  discharge,  then,  is  not  at  all  in  t!:^'  w:jy  ol*  tluse  er.  .1i- 
tor?.  There  is  no  attempt,  ]>y  them,  to  iuii  ric  u*  wilii  ilie  lib- 
fity  of  the  debtor.     They  are  foreclosocl  fri::.-!  \\u\\v^  tln.t. 

What,  then,  is  the  object  of  this  bill?  If.  is  to  subj.-ct 
assets  which  cannot  b(»  reacht^l  at  Law,  (•\m'ii;:  U)  ibe  pociiliar 
circnmstanees  of  the  case.  The  creditors  \v.;i:t  both  di.  vm.v:  ry 
and  relief.  And  I  repeat,  the  judgmeni  «.f  di.-clia.^c  d-  c^  not 
stand  in  their  way:  nor  is  this  an  atteiiipt  to  vjicato  It. 

p.]  As  to  the  fi^arnishment  whicli  wussu'.-d  >k:  a^iraiu.stl-.bil- 
lips,  that  occupies  a  different  footiii;:.  He  d 'j'^ei!  tliat  be 
owed  Stephens  nothing,  and  that  he  had  m  bin;*  of  lil-t,  in  !iis 
hands.  This  affidavit  was  not  traverse<l,  and  iliere  tlic  p/o- 
cceding  stopped.  There  was  no  judsri'ient  «'»it(  red  up,  dis- 
charging the  garnishee,  nor  for  any  t.t'.,'r  j)nr|.»ose.  Il<»re 
again,  then,  there  is  no  insuperable  o'  -tai'b-  X*,  be  snni:ouiitv.d. 

[4.]  But  it  may  be  asked,  if  this  pr»>eet  din;;  be  still  ojK^n 
and  pending,  instead  of  filing  this  bill  a^'ainst  Phillips,  ^\liy 
not  prosecute  the  garnishment?  The  answt^r  i".  two-fcdd.  fn 
the  first  place,  it  is  too  late  to  traver:-e  the  'l^positinn  of  I'IjI- 
lips,  and  to  take  issue  with  him,  upon  ti:e  facts  therein  ;»f- 
fimied.  And  a  satisfactory  reason  is  rei.dcnMl  in  the  bill, 
why  it  was  not  done  at  the  proper  ;i»»K»,  nan.i*]y :  that  the 
creditors,  notwithstanding  their  vigilance,  in  ferreting  out 
these  effects,  were  not  i)repared,  with  picnf,  to  coutroverl  iho 
return  successfully.  They  had  watched  for  thcs'e  ^oods,  and 
had  a  suspicion,  that  when  Smith  deliviTctl  theni  uj),  that  they 
went  into  the  custody  of  Phillips,  ilcncj  the  garnishment 
which  they  caused  to  be  served  upon  him.  Having  positively 
denied  the  fact,  they  abandoned  further  pursuit.  They  have 
recently  learned,  however,  that  they  wer<»  on  the  right  track. 
But  the  time  has  elapsed  for  taking  itsue  upon  thi.i  return. 

But  there  is  a  technical  difficulty  which  cannot  well  be  over- 
come, as  to  this  remedy  by  garnishment.     Admitting  all  the 
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facts  charged  in  the  bill  to  be  true,  Thillips,  perhaps,  could 
safely  swear,  that  he  owed  Stephen.'t  nothing,  and  that  he  had 
nothing  of  his  in  his  hands.  For  this  being  a  fraudulent  ar- 
rangement between  them,  to  defeat  the  creditors,  Phillips  is 
not  liable  to  account  to  Stephens,  although  he  may  be  to  the 
creditors.  And  notwithstanding  the  transfer,  by  Stephens, 
may  be  a  nullity,  as  to  his  creditors  ;  still,  it  will  be  perceived 
that  the  process  of  garnishment  does  not  make  and  meet  the 
issue  fairly.  At  any  rate,  this  legal  remedy  is  not  complete. 
Phillips  might  swear,  in  answer  to  the  garnishment,  that  he 
owed  Stephens  nothing ;  yet,  if  he  admitted  the  facts  charged 
in  the  bill,  he  would  subject  himself,  undoubtedly,  not  to  a 
prosecution  for  perjury,  on  his  former  oath,  but  to  a  decree  in 
favor  of  the  creditors  of  Stephens,  to  account  for  these  goods, 
or  their  value. 

The  remedy  at  Law,  is  not  so  full,  in  another  respect.  This 
is  a  creditor's  bill,  and  should  a  recovery  be  had,  a  Court  of 
Equit}''  will  be  the  most  appropriate  forum,  for  distributing 
this  fund  amongst  the  claimants. 

Having  ascertained  that  is  not  a  bill  to  set  asi«le  proceed- 
ings at  Law,  none  of  the  niles  applicable  to  that  class  of  cases, 
apply  to  it — such  as  diligence,  the  annexation  of  the  affidavit 
of  Stephens,  ic.  In  other  words,  this  is  not  a  bill  of  review, 
to  obtain  a  new  trial  or  stay  proceedings  at  Law:  but  an  orig- 
inal bill,  founded  on  its  own  peculiar  ec^uity :  and  which,  if 
the  charges  in  it  be  true,  and  the  demurrer  admits  them,  is  by 
no  means  deficient  in  equity.  Let  a  single  fact  suffice  to 
prove  this:  Phillips,  the  defendant,  has  g(»t  into  his  possession 
^0,000  worth  of  property,  belonging  to  Stephens,  to  be  dis- 
posed of  for  his  benefit,  with  adecpiate  compensation,  uf  course, 
for  his  services.  And  this  bill  appeals  to  his  conscience  to  es- 
tablish the  fact,  and  to  a  Ccmrt  of  Chancery,  to  compel  him, 
by  its  decree,  to  disgorge  these  efiects.  Would  a  Court  of 
Equity  be  deserving  of  the  name,  which  confessed  itself  inade- 
quate to  grant  the  r^-Iief  sought  ? 

[').]  So  much  lor  the  general  deniun-er.  There  was  also  a 
special  demurrer,  because  Stephens  was  not  a  party. 
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This  objection  does  not  lie  in  the  mouth  of  tho  defendant. 
MVIiat  is  it  to  him,  if  Stephens  be  not  joined  in  this  proceed- 
ing If  But  to  protect  the  rights  of  Mr.  Stephens,  ^ho  is  inter- 
eBted  in  showing  that  these  judgment  debts  are  paid,  in  whole 
or  in  part,  or  for  some  other  reason,  that  they  arc  not  valid 
and  operative,  as  well  as  to  bind  him,  by  the  dtcrce  which 
may  bo  rendered,  an  opportunity  sliould  be  afTonlcd  him,  of 

Toluntarily  being  made  a  party. 
We  shall  sustain,  then,  the  judgment  of  the  Superior  Court; 

and  require  Mr.  Stephens  to  be  notified  of  the  pendency  of 

the  8«it,  with  the  privilege  of  coming  in  and  being  made  a 

party  defendant,  if  he  see  fit. 


No,  20. — ^MARtJAiiKT  RiLKV,  adm'x  of  William  Riley,  deceased, 
plamtiff  in  error,  vs.  Lkwis  L.  Gkikfin,  Gko.  W.  Adams 
and  others,  defendants. 

ri.]  A  pos3«.'Siion  wliicii  U  tho  n'<\i\i  of  ipnoriince,  iniulvcrtence.  misappre- 
hension or  mistukc,  will  not  work  a  dis.-fixin. 

[2.]  M;irke(l  tree?,  ;is  at'tiially  niii.  must  cunlrol  the  line,  which  courses  and 
distances  wuuM  indicate. 

[3.3  If  nothing  exists  to  control  the  rail  for  courses  and  distancciK,  the  land 
mu^t  be  hounded  by  the  courr5c<  ami  distances  of  the  .ijrant,  according  to 
the  Magnetic  Meridian :  but  courrics  and  distances  mn.st  yield  to  natural 
objects. 

[4.]  Allland;$  are  supposed  to  he  actuully  .surveyed;  and  the  intention  of  the 
grant  is,  to  convey  the  land  accordiu*;  to  that  nctual  survey. 

[5.]  If  marked  tree:*  and  marked  corners  are  found,  distances  must  be  length- 
ened or  shortened,  and  courses  varied  so  a-;  to  conform  to  those  objects. 

fCl  Where  the  calls  of  a  deiMl  or  other  instruuHMit,  arc  for  natural,  as  well  as 
known  artificial  objects,  both  courses  and  distances,  when  inconsistent, 
must  lie  di.(iregardcd.  And  this  rule  is  supposed  to  prevail,  in  most  of  the 
States  of  this  Union. 

r7.]  Whenever  a  natural  bouodary  is  called  for  in  a  grtuit  or  deed,  the  line 
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is  to  determine  at  it :  howcTcr  wide  of  the  course  called  for,  it  may  be,  or 
liowcTcr  short,  or  beyond  the  distance  specified. 

[8.]  Whenever  it  can  be  proved  tliiit  there  was  a  line  actnuUy  run  by  the  sur- 
veyor, or  was  marked,  and  a  corner  made,  the  party  claiming  under  the 
grant  or  deed,  shall  hold  accordingly,  notwithstsuidiug  a  mistaken  dcsciip- 
iton  of  the  land  in  the  grant  or  deed. 

[9.]  When  thc^iucs  or  lonrscii  of  an  adjoining  tract  arc  called  for  in  a  deed 
•r  grant,  tlie  lines  .sliall  he  extended  to  them,  without  regard  to  di.stances, 
provided  these  lines  and  courses  be  sufficiently  established. 

[10.]  Wlicn  there  an*  no  natural  boundaries  called  for,  no  marked  trees  or 
courses  to  be  found,  nor  the  pbu-es  where  they  once  stood,  a:i>certaiued  and 
identified  by  evidenrr  ;  or  whiTC  no  linc^j  or  courses  of  an  ndjsicont  tract  ore 
called  for,  in  all  such  cases.  Courts  are  of  necessity  confined  to  the  courses 
and  distances  described  in  the  grant  or  deed. 

[11.]  Courses  and  distances  occupy  the  lowest,  instead  of  the  highest  grade, 
in  the  scide  of  evidence,  as  to  the  idcntilication  of  land. 

[12.]  Any  natural  object,  and  the  more  prominent  and  permanent  the  object, 
the  more  controlling  as  a  locator,  when  distinctly  called  for  and  satisfactorily 
proved,  beromes  a  land-mark  not  to  be  rejected,  because  the  certainty 
which  it  allbrds,  excludes  the  probability  of  mistake. 

[13.]  Courfcs  and  distances,  depending  for  their  correctness  on  a  great  Tarl- 
«3ty  of  circumstances,  are  constantly  liable  to  be  incorrect :  difference  ia  the 
instrument  used,  and  in  the  eare  of  surveyors  and  their  assistants,  lead  to 
diffcreul  rcsulb*. 

[14.]  In  ascertaining  boundaries,  the  locations  of  the  original  surveyor,  so 
far  aK  they  can  be  found,  are  to  be  resorted  to ;  and  where  they  vary  from 
the  proj>rielor s  plan,  the  locations  actually  made,  will  control  the  plan. 

[15.]  Whenever,  iu  a  conveyance,  the  deed  refers  to  monuments,  actually 
Greeted  as  the  boundaries  of  the  land,  it  is  well  settled  that  these  mouu* 
meot^  must  prevail,  whatever  mistakes  the  deed  may  contain,  as  to  cour- 
ses and  distances. 

[IC]  Courses  and  distances  are  pointers  and  guides,  rather  to  ascertain  tbe 
natund  objects  of  boundaries. 

[17.]  Where  a  given  line  is  exeeeded  in  a  grant,  according  to  the  courses  and 
dirjtances,  evidence  may  be  given  of  long  occupation  under  it,  to  prove  tbe 
bounchiries. 

[IS.]  Boundaries  and  courses  may  be  proved  by  hearsay,  from  the  actual 
neccssily  of  the  ca^e. 

[19.]  Where  a  line  has  been  run  and  agreed  on  by  the  co-terminons  proprie- 
tors, and  aci{uiesce<l  in  and  [lOSbcssion  held  to  it,  for  eighteen  or  twenty 
ycar^,  the  parties  and  those  claiming  under  them,  are  bound  by  it,  no  mat- 
ter when,  nor  by  whom,  the  line  was  run. 
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Ejectment,  in  Bibb  Superior  Court.  ThcmI  before  Judge 
PowKiis,  May  Term,  1854. 

This  action  was  brought  by  the  defendants  in  error,  against 
the  plaintiff  in  error,  to  recover  a  lot  of  land  in  the  County  of 
Bibb. 

The  plaintiff:*  in  the  action,  introduced  a  grant  from  the 
State  to  Lewis  L.  GrifBn,  one  of  the  lessors  of  the  plaintiff,  da- 
ted in  1S36,  to  fractional  Lot  No.  S,  in  said  county,  and  intro- 
duccil  testimony,  showing  that  tlie  grant  covered  the  premises 
in  dispute,  and  that  defendant  was  in  pos.se.s^fion,  at  the  time 
of  bringing  the  writ. 

Defendant  introduced  a  ileed  from  Willis  AVilder  to  O.  II. 
Prince, do ti din  1S:*"»,  and  a  deed  from  I'rince  toAVm.  Tlilev,  her 
intu-tatO;  diittd  in  lS'ir>,  for  part  of  fraelioiial  Lot  No.  2.  Ma- 
con Unserve.  Defendant  introduc(?d  testiiiH»ny.  going  to  sliow 
that  this  deed  eovend  the  premises  in  dispute,  (lliclots  a«\join- 
ing)find  also  to  i?liow  po-^ession  Mud  el;iiin  oi*  owncvsliip,  since 

Dcfendiint  also  introduced  W'anvn  1>.  Riley,  tlic  son  of  in- 
testatv.  A'.l.i  rf  ie>tiiri«.iiy  was  as  follows : 

'"I  Ii.nc*  hnown  the  j)renii.-es  in  dlrj)Uie.  jineo  [y-lo  orl>^-Ji). 
My  f.Jllier  v.';is>  in  po."*.  ession  of  the  ])reini-e.:.  Jriuee  lJ:'*i'>  or 
li5ol),  fn.M  ;:<  liie  agent  of  Maj.  (>.  II.  IVInce,  and  i.fter  the 
death  iS  i*iii:re,  ho  ])Ou;:l!t  the  huid  ;\t  Priuee'.-  .-nle,  v.vA  re- 
mained ill  p(/-  ^i- •.^ion  until  his  death  ;  and  his  widow  ;in<l  adniin- 
istratri':  ha-  heen  in  po.oession  ever  sinec,  jind  i    noAV. 

Ih'Miig  tee  lifciii.io  of  Piinee,  fiither  ;ilways  held  pox.-ession 
a:s  hi.r  j-nipu-jy,  u:  iiig  it  ;»>  such  ;  ar.tl  afu-r  h(»  hought  it,  used 
it  as  hi.':?  o'»vn  ever  .since,  eidtivatiug  it  aiid  e.\ereising  acts  of 
owner>hip  over  it,  ns  hi>  owu. 

I  kiK'W  the  li'jes  v.<l! :  I  Know  the  line  i^  tlip  old  original 
lln«*;  have  fru^uently  j^cui  the  old  Hazes  on  th  •  trees,  which 
had  all  the  appearance  of  the  original  Surveyor's  niavl;.  The 
owners  of  the  adjoini^jgluiids  set  it  up  as  the  original  line,  and 
wero  governed  by  it.  and  no  di";]>ute  ahout  it  uiilil  Adai.:s  bought 
the  adjoining  land. 
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If  this  land  is  not  covered  by  the  deeds  from  Wilder  to> 
Prince,  and  from  Prince's  administrator,  (W.  Poc)  to  Wm* 
Biley,  then  there  is  no  land,  whatever,  that  can  be  claimed, 
mider  the  deeds. 

All  the  parties  ac({uiesced  in  agreeing  to  the  line,  as  fixed 
and  known,  until  Adams  bought,  and  then  Brantly,  (Adams* 
father-in-law,)  made  a  fuss  about  the  lines,  in  a  Justice's  Court. 
Riley  was  in  possession  of  the  premises  in  dispute,  occupying  it 
and  using  it  as  his  own,  when  Adams  bought  fractional  Lot  No. 
three,  which  they  claim  to  cover  the  place  sued  for". 

After  argument,  the  Court  charged  the  Jury  as  follows : 

This  is  a  question  of  boundary.  If  you  believe,  from  the 
evidence,  that  the  preniiscs  in  dispute  are  covered  by  the  grant 
from  the  State  to  Lewis  L.  Griffin,  then  you  will  find  for  the 
plaintiff. 

And  if  you  believe,  from  the  evidence,  that  defendant  went 
into  possession  of  the  prcmi.<»es  in  difipute,  und(»r  a  mistaken  ap- 
prehension, as  to  the  real  boundary,  when,  in  fact,  the  premi- 
ses were  not  covered  by  his  deed,  possession  and  user  of  it,  aa 
his  own,  under  such  uiisapprehension,  for  seven  years,  docs  not 
confer  title,  as  against  the  true  owner:  and  so,  if  j.oii  believe 
that  plaintiff  \s  grant  covei's  the  premises  in  dispute,  you  will 
find  for  plaintiff ;  otherwise,  you  will  find  for  defendant. 

Defendant's  Counsel  rcquostod  the  Court  to  charge  the  Jury, 
that  if  Riley,  and  those  und^T  whom  ho  claim,«,  had  been  in  the 
actual  possession  of  the  premises  in  dispute,  for  more  than  7 
years  before  suit  brought,  claiming  it  as  his  own,  by  him- 
self and  those  under  whom  ho  claimed,  and  cultivating  it  and 
exercising  acts  of  OAvnership  over  it — 

That  such  possession,  under  the  case  made  by  the  evidence, 
(if  the  Jury  believed  the  testimony,)  conferred  a  good  title  in 
defendant,  and  the  Jury  would  find  for  defendant,  if  they 
believed  the  evidence,  as  to  the  poasession.  The  Court  re- 
fused so  to  charge,  but  did  charge,  that  a  purchase  of  Lot  No. 
2,  and  going  into  possession  of  Lot  No.  8,  conferred  no  title  to 
No.  3 ;  and  7  years'  open,  adverse  possession  of  No.  3,  did  not 
convey  title  to  No.  o,  :« gainst  the  true  owner,  because  not  iona 
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fide^  BDder  claim  of  right,  and  advene  to  the  true  owner.  The 
P^Hj  making  such  a  mistake,  does  so  at  his  peril — if  such  mifr* 
^^  in  your  opinion,  from  the  testimony,  was  made. 

The  Jury  found,  for  the  plaintiff,  the  premises  in  dispute. 

Which  said  charge,  and  refusals  to  charge,  defendant,  by 
lier  Counsel,  then  and  there  excepted,  and  now  assign  the  same 
tor  error. 

Studbs  &  Hill;  Whittle,  for  plaintiffs  in  error. 

Eutuerford;  Poe;  Nis^uet  &  Pol,  for  defendants. 

Bjf  the  Court. — Llmi'KIX,  J.  dclivoring  the  opinion. 

[1.]  We  recognize  the  (lootrinc,  tli.it  a  po.sHcs.'^Iun  which  is 
the  result  of  ignorance,  inadvertence,  inisapjirolienj^ion,  or,  in 
Other  words,  mistake,  will  not  work  a  dinseizin — as,  for  instance, 
A  has  a  grant  to  Lot  ISo.  H ;  he  is  a  stranger  in  the  country, 
and  ciilld  upon  some  one  rci^iJing  in  tlie  vicinlly  «>f  Lis  land, 
who  points  out  Xo.  o  instead  of  No.  2.  A,  acting  upon  this 
mistake,  and  not  intending  to  occupy  any  other  hind  than  that 
which  his  grant  covers,  enters  upon  No.  o  and  lives  on  it  as  his 
own  for  more  than  seven  years.  Ah  occupancy,  under  such 
circumstances,  would  not,  we  approhcnd,  constitute  adverse 
possession.     Jirotcn  vs.  Oray^ipi  Grai  nlaaf'a  Jl,  12<i.) 

It  is  the  intention  to  claim  titlo  which  makes  the  possession 
of  the  holder  adverse ;  and  this  is  the  doctrine  upon  which  tho 
decision  in  every  case  proceeds.  If  it  be  clear,  therefore,  that 
there  is  no  such  intention,  there  can  be  no  pretence  of  an  ad- 
Terse  possession.  {Angell  on  Limit.  402,  412.)  If  one  be 
the  owner  of  a  tract  of  land,  and  at  the  same  time  tho  agent  of 
the  owner  of  an  adjoining  tract,  he  cai;not  avail  himself  of  the 
Statute,  to  support  his  title  to  a  part  ol'  the  land  of  liis  princi- 
pal, of  which  he  had  taken  pos^:cs?ion  upon  a  inisapprohonsion 
of  the  boimdary.     (Corneffis  vs,  Curhjj,  {}.)   Watiti  Ihp.  2S0.) 

Whether  there  beany  evii;enco  to  justi.V  the  cbareo,   that 
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tho  defendant's  occupancy,  in  this  case,  may  hare  been  the  result. 

of  mistake,  is  somewhat  questionable. 

But  there  is  another  portion  of  the  charge,  which  reqniret 
more  consideration.  The  -Court  instructed  the  Juiy,  that  if 
Grifiin's  grant  covered  the  promises  in  dispute,  then  the  Yerdiet 
must  be  for  the  plaintiff. 

Is  this  proposition  necessarily  correct?    We  think  not. 

Let  us  refer,  for  a  moment,  to  the  testimony  of  young  Biley 
and  Jonathan  Wilder.  Warren  B.  Biley  swears,  that  he  has 
known  the  premises  in  dispute  since  1835  or  1836.  His  father 
has  been  in  possession  since  that  time,  first,  as  the  agent  of 
Major  0.  II.  Prince,  and  afterwards,  in  his  own  right — he  hay- 
ing become  the  purchaser  of  tho  property,  when  sold  as  the 
estate  of  Major  Priroe,  by  Col.  Poe,  the  administrator.  That 
either  as  agent  of  IVincc,  or  in  his  own  right,  he  had  always 
held  the  land,  cxiTcising  acts  of  ownership  over  it,  by  cultiva- 
ting it,  &.C.  This  witness  testifies,  that  he  knows  the  lines  wolI» 
and  that  the  line  to  vihivh  his  father  claimed,  was  the  old  ori- 
ginal line.  lie  has  irequently  seen  the  old  blazes  and  trees 
which  had  all  the  appearance  of  the  original  Surveyor's  marks; 
That  th"  ovt'ners  of  tiie  adjoining  lands  set  it  up,  as  the  original 
line,  and  were  governed  by  it,  and  there  was  no  dispute  about 
it,  until  Adams  bou^^ht  the  adjoining  land.  He  further  stated, 
that  all  the  parties,  that  is,  those  residing  on  the  contiguous 
tracts,  acquiesced  in  the  line  as  fixed,  until  Adams  bought; 
and  then  Brantley,  Adam's  father-in-law,  made  a  fuss  about 
the  line  in  a  Justice's  Court. 

Jonathan  Wilder  sv.orc  that  ho  acted  as  the  agent  of  his  un- 
cle, Willis  Wilder,  who  owned  the  land  before  Major  Prince 
bought  it.  That  at  ih.  time  it  was  sold,  the  blazes  made  by 
the  Surveyor  who  run  the  land,  were  plain  on  the  trees;  and 
that  he  followed  the  original  marks.  That  Riley's  fence  is 
nearly  on  th--  line  as  run  round  by  witness.  That  it  is  a  little 
over  at  the  corner,  as  well  as  he  can  recollect,  judging  from  his 
eye  imd  from  inoiuory :  subsequent  examination  has  ocnfirmed 
him  in  this  opinion.  1 1  e  knows  he  is  not  mistaken  as  to  the  lines, 
bccaufic  ho  followed  tho  original  Surveyor's  marks,  then  fresh 
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mad  plun  on  the  trees,  which  were  then  ;^'.anding,  very  few,  if 
aoy,  having  been  eut  down.  Prince  and  Riley,  together,  hare 
Wn  in  poBsession  of  the  land,  for  the  last  eighteen  or  twenty 
jearsy  claiming  it  as  their  own,  under  Willis  Wilder.  There 
MYer  was  any  dispute  about  the  boundary,  wliile  witness  con- 
trolled it,  as  the  agent  of  his  uncle.  Witness  has  known  the 
place,  ever  since  the  original  survey  was  made,  nnd  before  that 
tune;  has  often  seen  the  original  Survr^^or's  marks,  and  could 
trace  the  original  lines  by  them,  and  did  so. 

[2.]  Now,  it  would  seem,  according  to  the  proof,  that  when 
Lot  No.  2  was  originally  surveyed,  the  lines  may  not  have  been 
ran  straight^  according  to  courses  and  distances.  }>ut  still,  if 
the  Surveyor  marked  these  as  the  true  lines,  it  is  quite  clear 
that  the  owner  of  No.  2  will  hold  to  these  boundaries.  Marked 
trees,  or  the  line,  as  actually  run,  must  conti-ol  the  line  which 
courses  and  distances  would  indicate. 

[3.]  If  nothing  exists  to  control  the  call  for  course  and  dis* 
tance,  the  land  must  be  bounded  by  the  courses  and  distances 
of  the  grant,  according  to  the  Magnetic  Meridian ;  for  it  is  the 
practice,  undoubtedly,  of  Surveyors,  to  express,  in  their  plots 
and  certificates  of  survey,  the  courses  whicli  arc  designated  by 
the  needle.  But  it  is  a  general  principle,  taat  the  course  and 
distance  must  yield  to  natural  objecta  called  for  in  the  grant. 

[4.]  All  lands  are  supposed  to  be  actually  surveyed  ;  and 
the  intention  of  the  grant  is,  to  convey  the  land,  according  to 
that  actual  survey. 

[5.]  Consequently,  if  marked  trees  and  markctl  comers  be 
found,  distances  must  be  lengthened  or  shortened,  and  courses 
varied,  so  as  to  conform  to  these  objects.  Mclvers  Lesse  vs. 
Walker,  (9  Or.  B.  178.) 

[6.]  Where  the  calls  of  a  deed  or  other  instrument,  are  for 
natural,  as  well  as  known  artificial  objects,  both  courses  and 
distances,  when  inconaistent|  must  bo  disregarded.  And  this 
role,  says  Mr.  Justice  Washingtonj  is  supposed  to  prevail  in 
most  of  the  States.  McPherson  n.  Foster,  (4  Wash.  0.  O. 
Jtep.  15.) 

[7.]  Whenever  a  natural  boundary  is  called  for  in  a  grant 
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or  deed,  the  line  is  to  determine  at  it^  howeyer  wide  of  the  course 
called  for  it  may  be,  or  however  short,  or  beyond  the  distance 


[8.]  And  whenever  it  can  be  proved  that  there  was  a  line  acta* 
ally  run  by  the  surveyor,  was  marked  and  a  comer  made,  the 
party  claiming  under  the  grant  or  deed,  shall  hold  acconUngly, 
notwithstanding  a  mistaken  description  of  the  land  in  the  grant 
or  deed. 

[9.]  When  the  lines  or  conrses  of  an  adjoining  tract,  are 
called  for  in  a  deed  or  grant,  the  lines  shall  be  extended  to 
ihem,  without  regard  to  distance,  provided  these  lines  aad 
conrses  be  sufficiently  established, 

[10.]  Where  tliore  are  no  natural  boundaries  called  for — w 
marked  trees  or  comers  to  be  found,  nor  the  places  where  they 
once  stood,  ascertained  and  identified  by  evidence ;  or  where 
'  no  lines  or  courses  of  an  adjacent  tract  are  called  for — ^in  all 
such  cases,  Courts  are,  of  necessity,  confined  to  the  courses 
and  distances  prescribed  in  the  grant  or  deed ;  for  however 
fallacious  such  guides  may  be,  there  are  none  other  left  for  the 
location.     Oherry  vs.  S lade* 9  Adm'rj  (3  Mur.  R,  82.) 

The  foregoing  rules.  Chief  Justice  Taylor  remarked,  had 
grown  out  of  the  peculiar  exigencies  of  the  country,  and  were 
moulded  by  experience,  to  meet  the  demands  of  justice. 

[11.]  Ami  thus,  it  will  be  seen  that  courses  and  distances 
occupy  the  lowest  grade,  instead  of  the  highest,  in  the  scale  of 
evidence,  as  to  the  identity  of  land. 

[12.]  And  it  is  reasonable  that  this  should  be  so ;  for  any 
natural  object,  when  called  for  distinctly,  and  satisfactorily 
proved — and  the  more  prominent  and  permanent  the' object, 
the  more  controlling  as  a  locator — becomes  a  landmark  not  to 
be  rejected,  because  the  certainty  which  it  affords,  excludes  the 
jprobability  of  mistake : 

[13.]  While  course  and  distance,  depending,  for  their  cor- 
rectness, on  a  great  variety  of  circumstances,  are  constantly  li- 
able to  be  incorrect.  Difference  in  the  instrument  used,  and 
in  the  care  of  Surveyors  and  their  assistants,  lead  to  differetti 
results.    {Le99ee  of  McCoy  v9.  Gallwatff  8  ffam.  282.     TAom- 
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hny  «f .  Ckurekitt  and  Wife,  4  Monroe'M  Ken.  R.  82.  Me^ 
Neiaym,  Mau&g^  8  Hawk.  B.  91.  Beari^  Leuee  v9.  Tul- 
lotj  1  Oook^  142.    Preston'M  Hein^M.  Bennum,  6  Wheat. 58.) 

Thie  doctrine  is  found  scattered,  broadcast,  throughout  the 
tnthorities ;  and  I  had  supposed  to  be  too  veil  understood  and 
^tablished,  to  reqvre  to  be  discussed  at  this  day. 

[14.]  In  Brewer  V9.  Gay,  (3  areenUafeR.  126,)  it  waa 
lield,  that  in  ascertaining  the  boundaries  of  lots  of  land,  where 
« township  has  been  laid  out,  the  locations  of  the  original  Sur« 
veyot,  80  far  aa  they  can  be  found,  are  to  be  resorted  to;  and 
where  they  vary  fnmi  the  proprietor's  plan,  the  locations  actur 
ally  made  will  control  the  plan. 

[15.]  80,  in  Dodge  ve.  Smith,  (2  N.  Hamp.  R.  308,)  the 
Supreme  Court  say,  *' whenever,  in  a  conveyance,  the  deed  re- 
fers to  monuments  actually  erected,  as  the  boundaries  of  the 
hud,  it  is  well  settled  that  those  monuments  must  prevail, 
whatever  mistakes  the  deed  may  contain,  as  to  the  courses  and 
^Ustances.  The  same  principle  was  decided  in  Brand  vs. 
Dawny,  (20  Marten' 9  Lon.  Rep.  159.) 

[IS.]  In  Doe  tv.  Paine  ^  Sawyer,  (4  Eawk'e  N.  Rep.  64,) 
tho  Conrt  refer  to  courses  and  distances,  as  pointers  or  guides 
merely,  to  ascertain  the  natural  objects  of  boundary. 

[17.]  So,  aldo,  it  has  been  held,  that  where  a  given  lino  ia 
exceeded  in  a  grant,  according  to  tho  courses  and  distances, 
evidence  may  be  received,  of  long  occupation  under  it,  to  prove 
the  beundaries.  {Makepeace  ve.  Bancroft,  12  Mass.  R.  469. 
JShiryent  ve.  Town^  10  Mass.  Rep.  303.  Baker  vs.  Sander- 
9on,  8  Pick.  R.  354.  Livingston  vs.  Ten  Brocek,  16  Johns. 
R.  23.)  Vide  Bavies'  Abrid.  of  Am.  L.  vol.  3,  p.  307, 
where  some  of  the  early  cases  decided  in  Massachusetts,  upon 
this  subject,  are  collected. 

[18.]  And,  as  landmarks  arc  frequently  formed  of  perisha- 
ble materials,  which  pass  away  with  the  generation  in  which 
they  are  made ;  and  are  often  destroyed,  as  in  the  case  before 
the  Court,  by  the  improvement  of  the  country  and  other  causes, 
the  boundary  and  comers  may  be  proved  by  hearsay,  from  the 
■eeessity  of  the  ease.    {NiehoUs  vs.  Parker^  14  EasL  831. 
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12  Eiut.  62.  IM.^  S.  679.  1  T.  iZ.  466.  6  21  jB.  26. 
2  Tm.  612.  6  P€^«,  841.  4  Day'%  Cmn.  R.  265.  1 
HarriM  ^  McStnry,  84,  «68,  581.  2  JSayf^.  JS.  849.  1 
ra^M,28.    6£inney,  59.) 

80  then,  notwithstanding  Mr.  Wood  ran  out  Lot  No.  8,  ac- 
cording to  the  couraea  and  distancea  designated  in  the  plot  ac- 
companying the  grant,  and  conceding  that  the  lines,  thus  ran, 
tronld  cover  the  premises  in  dispute ;  still,  if  the  testimony  of 
Wilder  and  Biley  be  true,  as  to  the  original  lines  of  Lot  No. 
2,.  actually  run  and  marked  by  the  Surveyor,  as  a  question  of  ■ 
law,  the  plaintiff  was  not  entitled  to  recover,  nor  were  the  Juiy 
bound  so  to  find. 

[19.]  Again :  Suppose  the  Ime  sworn  to,  is  not  tliat  wbidi 
was  marked  by  the  original  Surveyor ;  still,  if  it  were  agreed 
on  by  the  coterminous  proprietors,  and  acquiesced  in,  and  posp 
session  to  it  hold  for  eighteen  or  twenty  years,  the  purties,  and 
ihose  claiming  under  them,  would  be  bound  by  it,  no  matter 
when  nor  by  whom  the  line  was  run  and  chopped.  {Brown  w. 
MeKinneyy  9  WliartM^B  R.  567.  Burrell  v».  BurreOy  11 
MiU%.  R.  296.) 

There  is  a  small  piece  of  ground  which  stands  in  this  prediea- 
ment ;  it  is  included  in  Riley's  fence,  but  outside  of  the  old  boun- 
daiy  line.  That  being  so,  the  title  to  this  parcel  of  ground  will  not 
depend  on  the  actual  line  run,  as  proven  by  the  witnesses,  be- 
cause it  is  not  included  in  it;  still,  it  is  inclosed  by  RQey's 
fence.  Here,  then,  is  ponemo  pedu.  If  this  fence  has  been 
built  seven  years,  then  this  strip  of  land  will  be  covered  by  ac- 
tual occupancy ;  otherwise,  the  plaintiff's  right  to  that  will  not 
have  been  lost  or  taken  away. 

Judgment  reversed. 


tmairu^  AUGUST  xiotM;  is^       m 


^iLr-WuMAU  Kkioht,  ftdminifltator  cb  hanu  nan^  tfURK 
MMPffS«0^4ff  OfaariM  Knig^t^  piftiiitiff  in  emt,  .«•.  Wn.^ 

[I]  TIm  Act  drShcma!^  S7tb,  ia45,  giTM  to  an  adminlitrator,  ^faiiMM^ 
MifMnMMi  «MeW|  obUlBiag  hU  letten  prerloiu  to  that  Aot,  tbo  itght 
ttfedB  mk  oinhiUtrflter  ^  ^Mii  mm,  of  the  decooied  csoentor  on  tht  msm 
MliK  toABACOOVBt,  M  to  propcrij  sold  by  thedecoued  •xocAUv,  uidcoi^' 
f«t«d  loto  OMh  Md  nolM ;  oBdiaoh  Act,operttiii|tMitdoCB,OB||'tBtho 
ntmijf  thoo^  ntHMpeetlre,  is  not  unooBiiitiitloiML 
p.]  Tho  Ael  eaaBOt  bo  wld  to  dlvctt  the  legoteet  ond  credltoit,  of  their  xlghl 
lo  mD  the  osioate,  or  hit  representfttiTf ,  to  iin  accoont,  u  it  girct  to  tlio 
■dmiiiiotiBtar.A  Amw  hmt,  jv.,  •  right  eoiMidcnt  with  and  aot  boatllt  to 
thoir  hitatipti,  •mnj  fatondod  to  bo  onrciiod  tor  thohr  beaeflt  and  advaatogo, 

I»  Bqiiitj,  in  Pike  Superior  Court.    Tried  before  Judge 
8:;iAWi^  April  Term,  1854. 

InlSSSyOhae.  Knight  cUedylosTiDga  willy  and therebyapppini- 
iag  Seiomon  Tinwieter  hie  execator  who  prored  the  will,  and  waa 
didj  qaalified  aa  aooh  ezeeatGr,  and  took  the  estate  into  poesea- 
fioiL  In  1840,  Solomon  Laesetcr  died  intestate,  and  Martha 
Taawihir  waa^appointed  administratrix  on  his  estate.,  She  sub- 
is^pienily  Intensarried  with  James  A.  Smith,  who,  by  Tirioe  of 
saeh  intetmarriage,  reduced  the  whole  of  the  estate  of  Charlea 
Knight^  deceased,  to  possession.  After  the  intermarriago  of 
SndllL  and  Urs.  Lasseter,  William  Lasseter  was  appointed 
sdssiniatmtor  de  bonii  noii,  on  the  estate  of  Solomon  Lasseter, 


Afterwards,  to  wit:  on  5th  day  of  January,  1841,  William 
Knight  waa  appointed,  by  the  Court  of  Ordinary  of  Uenry 
County,  administrator  de  bonis  nan,  cum  testamento  annexo^ 
on  the  estate  6f  Charles  Knight,  deceased,  and  filed  his  bill 
against  William  Lasseter,  charging  that  the  whole  of  the  estate 
of  Solomon  Lasseter,  including  the  estate  of  Charles  Knight^ 
went  into  the  possesuon  of  the  said  William  Lasseter,  and  oall- 
iag  upon  him  to  aecount  with  and  to  complainant,  for  the  estate 
of  the  said  <%arlea  Knight.  .     . 
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At  ihe  txuij  ComiBel  for  defendant  *<moved  to  A^bmm  tib 
bBl,  upon  the gnnmd  tlist  an  adminiBtntor  Jk bamttncn^  cwkl 
not  call  vpcm  tlie  former  administrator,  fw  monoTB  in  the  liaiida 
ofBoch  former  administrator"  ConnselforcomplainantliaTingad- 
ttitted  that  the  estate  of  Charles  Knight  had  been  conTerted 
intOMsh. 

The  Court  sustained  the  motion,  and  defendant  excepted. 

Do YAL,  for  pluntiff  in  error. 

MooBE,  for  defendant  in  en^r. 

jBy  the  C&urt^ — Sabkss,  J.  delivering  the  opinion. 

[1.]  The  Act  of  1846,  referred  to  in  the  decision  of  the  Court 
below,  is  as  foUows:  ^*  that  from  and  after  the  passage  of  thia 
Act.  vhencver  any  executor  or  administrator  may  have  been 
heretofore,  or  may  be  hereafter,  removed,  or  depart  tixia  life^ 
chargeable  to  the  estate  which  he  or  she  represented,  it  shsll 
be  the  duty  of  such  removed  executor  or  administrator,  or  iht 
representatives  of  such  deceased  executor  or  administrator.  Is 
account,  fully,  with  the  administrator  de  bonie  wm^  who  may  be 
appointed  to  finish  the  administration  of  said  estate."   . 

This  phraseology  is  not  accurate ;  but  in  the  use  of  .the  wovds, 
'^  whenever  any  executor  or  administrator  may  have  been  Jletv- 
iofore  removed,"  Ac.  it  is  evident  that  the  Legislature  inteydedi 
by  the  Act,  to  give  a  remedy  to  the  administratorde  UmU  mk, 
against  the  removed  trustee,  or  against  his  representatives,  if 
he  were  dead,  which  should  have  retrospective  effect.  It  seems, 
in  like  manner,  quite  plain,  that  in  the  use  of  the  woxda^  /'it 
shall  be  the  duty  of  such  removed  executor  or  administrator,  olr 
the  representatives  of  such  deceased  executor  or  administrator^ 
to  account^  fully y  with  the  administrator  de  honie  noil",  imaa> 
compained  by  words  of  exception  or  restriction,  the  Legislstare 
designed  to  give  a  remedy  which  should  be  full  and  complete, 
as  to  all  and  every  portion  of  the  estate,  (whether  remaising  m 
specie^  or  converted  into  cosh  and  notes,)  remaining  m,  tiie 
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kuidfl  of  soeii'ranoYed  trustee,  or  the  representativeB  of  raoh 
troBtae,  deeeased;  and  as  to  which  the  rights  of  other  persons 
had- not  become  rested. 

In  sadi  a  point  of  view,  and  for  the  purpose  of  operating  on 
the  remedy  only,  the  Legislature  may,  undoubtedly,  pass  lletro- 
speetire  Acts ;  and  for  such  purposes,  they  are  not  unconstito^ 
tional^  {OgUAy  vs.  CHlmare  et  al  6  Ga.  R.  62.  1  Kenfa 
(Smi.  459,  400.  BiOlervB.  Palmer,  IN.Y.B.&U.  SSmead 
^  AT.  791.) 

The  decision  of  the  Court  below  was  placed  upon  the  ground, 
that  inasmuch  as  4he  proceeds  of  the  property,  sold;  by  the  de- 
ceased executor,  had  been,  by  him,  converted  into  cash  and 
notes,  and  inasmuch  as  the  letters  de  bonis  nan,  etem  testamenr 
to  annexo  of  the  comj^ainant,  had  been  granted  to  him  before  the 
Act  of  1845,  the  previously  acquired  right  of  the  legatees  and 
creditors,  to  an  account  with  the  deceased  executor  or  his 
representative,  which  had  inured  to  tbcm  before  the  passage  of 
the  Act  of  1845,  could  not,  by  it,  be  divested. 

[2.3  In  the  view- which  we  take  of  this  Act,  and  of  this  case, 
the  right  to  an  account,  which  the  legatees  and  creditors  had, 
was  not  direst^,  by  the  extension  to  the  admini&ifrator  de  honn 
noB^  of  the  same  right.  The  right  of  the  complainant,  admin-> 
latrator  de  banU  non,  &c.  is  to  be  exercised  for  thoir  benefit^ 
n^  18  entirely  coincident  with  their  right.  It  is  not  a  right 
hostile  to,  and  in  opposition  to  their  interests.  So  far  as  any 
wttlementhas  been  madd  with  these  legatees  and  creditors, 
that  baa  gi?en  to  them  a  vested  right ;  and  with  it,  the  Act  an- 
tlMMiies  no  interference.  But  as  to  assets  or  funds,  not  tuiiied 
Ofer  or  paid  to  them,  the  account  and  settlement  sought,  is,  in 
legal  oontemplation,  for  their  benefit  and  behoof;  and  in  giv<* 
ing  a  remedy  for  this,  to  the  administrator  de  bimie  non^  eum 
Utiamento  annexe,  the  Act  interferes  wiUi  no  vested  rights, 
wmA  is  eoBStitutiottal. 
-   Jadgaent  reversed. 
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No.  22. — George  T.  Long,  plaintiff  in  error,  vs.  Jambs  H; 
Lewis,  defendant. 

[j.]  A  declares  against  B,  and  sajs  that  it  was  agreed  between  them  two, 
that  he,  A,  should  serve  B  us  an  overseer,  for  thirteen  months,  for  $150 : 
but  does  not  say  th:it  the  agreement  was  in  writing.  A's  evidence  doco 
not  show  whether  the  contrAi-t  wiis  in  writing  or  not.  B  moves  for  a  non* 
i^uit,  on  the  f^'ouud  that  the  ctjntract  is  within  the  Statute  of  Frauds  :  HiU, 
that  this  motion  was  well  over-ruled. 

[2.]  A  nonsuit  ought  to  be  granted,  if  essential  allegations  in  the  declara- 
tion an?  not  proved. 

[3.]  A  now  trial  ought  to  hv  grjintcd,  if  the  verdict  is  contrary  to  the  evidence. 

Complaint,  in  Heniy  Superior  Court.  Tried  before  Judge 
Starke,  January  Adjourned  Term,  1854. 

This  was  an  action  brought  by  James  11.  Lewis,  against 
George  T.  Long,  on  a  contract  stated  to  have  been  entered  in- 
to between  them,  December  1st,  1850,  by  which  it  was  agreed 
that  Lewis  should  serve  Long,  as  overseer,  for  and  during 
the  space  of  13  months  next  ensuing,  and  that  Long  should 
pay  him  therefor,  the  sum  of  One  Hundred  and  Fifty  DoUara. 

The  declaration  stated  that  plaintiff  had  performed  his  part 
of  the  contract,  for  more  than  three  months,  and  was  ready  to 
have  performed  the  whole,  but  Avas  not  permitted  to  do  so  by 
the  defendant :  wherefore,  he  claimed  the  One  Hundred  and 
Fifty  Dollars,  as  agreed  upon. 

The  defendant  filed  pleas  of  the  general  issue,  and  that  the 
contract  was  void,  by  the  Statute  of  Frauds,  as  boiug  a  verbal 
contract,  not  to  be  executed  within  one  year. 

The  following  is  the  testimony  introduced  on  citlior  side : 

FOR  TITE  PLAINTIFF. 

Jair.os  .1.  ?»Iitchcn,  by  iritoiTOgatorics  nnd  direct  examiRa- 

ticri,  s'.vcre — 

l.^t.  That  be  kncv  tl:«-  ri:n*t:ps,  and  the  plaintiff  was  in  the 
eLV.j'lt.vni'?i:t  of  the  dclViiIarjf,  as  overseer  ;  that  Lewis  worked 
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:yeirj  hard,  while  in  the  employment  of  defendant.  He  had  a 
^gmideftliof  work  done  while  he  was  in  the  employment  of 
Mr.  Long;  thoitaight  that  Mr.  Lewis  was  a  very  hard-working 
man ;  frequently  heard  the  hands  working  late  after  night  and 
-Mm  .day,  while  they  were  nnder  Mr.  Lewis. 

2d.  H^ard  defendant  say  that  pl$untiff  was  to  live  with  him 
durteen  months  for  (150.  Mr.  Lewis  set  in  to  oversee  for 
Mr.  Long,  in  Decetnber,  1850,  and  quit  there  in  March,  1851. 
Does  not  know  exactly  how  long  Mr.  Lewis  was  in  the  employ- 
laent  of  Mr.  Long,  b«t  thinks  it  was  over  three  months ;  did 
4iet  know  the  cause  why  plaintiff  quit  defendant,  but  heard 
Mr.  Long  say  he  told  his  negro  to  tell  Mr.  Lewis,  if  be  was 
not  goio^' to  do*  better,  he  might  leave',  and  he  would  employ 
lomeltody  else.  I^ows  nothing  mox^e  that  would  benefit  plain- 
tiff. 

CROSS  ANSWERS. 

Ist  Heard  the  plaintiff  say  that  he  went  dut  one  morning, 
I  two  hours  befoire  day,  in  the  new  ground,  to  mend  up 
r  bruah  heaps  and  log  heaps ;  and  after  mending  tbem  up, 
he  lay  down  by  the  fire  and  went  to  sleep. 

2d,  That  witness  heard  plaintiff  say  he  could  get  along  with 
defendant,  if  it  was  not  for  his  family. 

8d«  Never  knew  plaintiff  to  leave  or  neglect  his  business, 
while  in  defendant's  employment ;  never  heard  any  conversa- 
tion between  plaintiff  and  defendant,  about  plaintiff  staying. 
Do  not  know  whether  defendant  wanted  plaintiff  to  stay  with 
him  or  not.  Knows  nothiug  more  that  would  benefit  defendv 
ant 

William  A  Lewis  sworn,  says :  That  defendant  was  to  give 
plaintiff  1^150  for  thirteen  months'  services,  commencing  in  De- 
oember,  1850,  and  ending  in  December,  1851.  Plaintiff  went 
to  work  with  defendant;  witness  saw  him  at  work  there. 
Plaintiff  quit  defendant  in  March,  1851.  In  January,  1851, 
heard  defendant  say  he  was  well  pleased  with  plaintiff ;  that 
he  was  a  very  good  hand. 
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Cross-examined,  says :  I  had  tbis  conversation  with  defend- 
ant, in  January,  1851 ;  saw  plaintiff  in  defendant's  employ- 
mont,  in  the  latter  part  of  March,  1S51,  WiCness  is  plaintiffs 
brother. 

Cross-examined,  says  :  I  had  this  conrorsation  with  defend- 
ant, in  Jar-uary,  ISol ;  saw  plaintiff  in  defewlant's  employ- 
ment, in  the  latter  part  of  March,  1851.  Witness  is  plaintiff's 
brotlier. 

William  Herry  sworn,  says:  That  plaintiff  worked  for  de- 
feniUiut,  from  Deceinbor,  iJi^oO,  until  towards  the  spring  the\r©-. 
after;  was  never  in  tlio  jnantation  during  the  thne,  but  fre- 
quently passed  And  s;iw  plaintiff  at  work.  He  appeared  to  be 
gettihg  along  well ;  done  as  much  work  as  I  thought  ought  .to 
have  been  done.  •     -  ' 

Cross-examined,  says:  I  paid  no  particular  attention  to 
plaintiff's  conduct.  IMuintiff  appeared  to  be  controlling  ih% 
hands ;  saw  him  whipping  a  little  negro  in  the  field. 

John  Jolmson  sworn,  says :  I  have  seen  plaintiff  at  work  fof 

defendant,  frequently,  as  I  frequently  passed ;  thought  they 

wr're  getting  along  well,  from  the  amount  of  work  I  saw  done, 

for  the  number  of  hands;  thought  they  were  doing  well;  doQt 

.^^    know  when  he  left. 

'•**"  Cross-examined,  says  :  I  recollect  plaintiff  coming  one  time, 
to  where  I  was  at  work  ;  he  was  going  to  Mr.  Campbell's.  I 
live  about  a  mile  from  defendant's,  and  Campbell  lives,  three 
miles  from  defendant's.  It  wjis,  I  think,  in  January,  1861 ; 
do  not  recollect  his  business :  it  was  about  the  middla  of  th^ 
week.  Plaintiff  quit  defendant  and  remained  away  several 
days,  before  he  finally  quit. 

Thomas  Gallman  sworn,  says :  I  saw  plaintiff  at  work  fOr 
defendant,  in  December,  1850.  Saw  him  at  work,  one  time, 
in  the  rain.  I  thought,  from  what  I  saw,  plaintiff  was  doing 
enough  of  work  for  the  number  of  hands.  I  think  plaintiff 
-  commenced  work  with  the  defendant  in  December^  1851,  and 
worked  thirtcon  months.  Saw  him  at  work  twice.  I  went  to 
get  the  defendant's  steers,  and  worked  in  the  place  of  one  of  • 
the  hands,  until  he  went  and  got  the  steers  for  me.     I  thought 
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I^uuiff.mB  gettitig  along  well,  with  )^is  work.    In  a  eonversa- 

tUBiith  the  defendant,  hg  t<dtl  me  he  bad  told  one  of  the  Ae- 

ptMs  to  teU  plaintiff,  if  he  did  not  do  better  he -might  leave. 
He  said  pUintiff  had  left,  and  we  were  talking  about  hj8  leav* 
iDg,  the  Way  the  conversation  commcBced.  Ue  said  plaintiiT 
iud  gbne.to  sleep  in  the  new  ground. 

Chnetian  Lewis  sworn,  says:  Plaintiff  and,  xnyRcIf,  after 
pkintiiF  had  left  defe^dap^,  went  to  xlcfendsuit  nnd  toiA  hint  he 
still  wished, to  live  with  him;  defciidnrit.  ma'le*  no  answer. 
This  was  two  or  -three  days  aftor  plaintiff  Ictt  defonJant.. 
naiTltiff  offered  to  leave  it  to  men,  and  iKTcndant  f^nid  ho  wonkl 
do  right  about  itl'  I  do  not  renianber  nny  thin;^  furtblKr'  that 
•m^Baid. 

Oross^xamined,  says :  Plaintiff  had.only  hoen  at  my  hoqse 
two  or  three  days,  before  I^wcnt  back  with  him.  Saw  another 
white  man  at. w«erk.witlr  defendant's  negroes^  ^¥hen  wd  went 
haek.  PUint^^d  myself  went  baek  to  know- whether  de- 
'fendaint  had  empfoyed  4iim  another  overseer. .  I  am  not  posi- 
tive to  the  time  we  went  baek.  '  Pkintiff  closed. 

The  testimony  of 'plaiittiff  being  closed,  defendant  moved  to 
noonut  plaintiff— 

l^t.  Because  the  contract  proyen  in  said,  case  waA  void^  i 
being  a  coxktract  not  to  be  executed  in  a  year  from- the  makm, 
of  it.  \     ' 

2d.  Because  pluintiff's  testimony  proved  tbat  he  left  the 
•  employment  of  defendant,  without'any  cause,  at  his  own  option 
and  will. 

Which  motibn  was  over-ruled  on  both  grounds,  and  defcnd- 
snt*a  Counsel  ezcepte<l. 

.  The  Court  ordered  the  case  to  proceed,  and  the  defendant 
introduced  the  following  evidence,  to-wit : 

TESTIMONY  OF  DEFENDANT. 

Martha  M.  Roundtrce,  by  interrogatories  on  direct  exami- 
nation, swore :  That  plaintiff  was  in  the  employment  of  defend- 
«nty  as  overseer.    He  set  in  about  1st  December,  1850,  and 
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was  in  defendant's  employment  until  about  19th  or  2XHh  Manb, 
1851.  He  left  about  the  time  above  mentioned.  I  heard  the 
plaintiff  tell  defendant  he  wished  to  be  off,  and  that  defendant 
might  look  him  out  another  overseer.  The  defendant  aakfdl 
his  reasons  for  wishing  to  leave.  Plaintiff  said  he  could  not 
please  his  family.  Defendant  said  he  did  not  employ  kim  .to 
please  his  family,  but  to  attend  to  his  business.  Defendanl 
asked  him  what  was  the  matter-^he  ^uud  that  defendaal^ 
•daughter,  Mulissa  C.  Long,  had  complained  of  his  work  tink 
-day.  Defendant  told  him  again,  that  he  did  not  employ''  him 
to  please  his  family,  but  to  attend  to  his  business;  and  if  he 
would  make  him  sure  of  his  services,  he  would  give  his  notii 
and  as  good  security  as  there  was  in  the  district.  Plwtil 
answered,  ^^  You  may  look  out  another  man  to  attend  to  -yonr 
business**.  Defendant  told  him  to  bring  him  another  man  to 
attend  to  his  business,  for  defendant  said  he  knew  of  none 
worth  employing,  for  the  time  had  passed  \  all  men  engagid 
in  that  business,  worth  hanng,  were  employed.  Plaintiff  siid 
he  waa  going  to  leave  any  how,  and  he  wotQd  leave  it  to  nfij 
two  men  what  the  time  was  worth  that  he  had  served.  De- 
fendant told  him  he  had  not  employed  any  two  men  to  make 
his  contract,  nor  would  he  employ  any  two  men  to  break  it 
Defendant  urged  him  to  stay  and  carry. out  his  contraet 
Plaintiff  refused  to  do  so.  This  conversation  took  place  on*thc 
19th  of  March,  1851. 

To  cross-interrogatories,  she  answers :  She  has  fully  and 
particularly  stated  the  whole  of  the  conversation  referred  tail 
the  answers  to  the  second  direct  interrogatory.  Defendant 
did  not  get  angry — ^he  spoke  in  a  mild  manner  throngbont  Ike 
conversation,  and  persuaded  plaintiff  to  stay  his  time  out,  tost 
which  he  had  set  in.  Did  not  hear  defendant  tell  plaintifftkat 
his  wife  had  told  him  any  thing  about  that  day's  work.  Wit- 
ness has  answered,  in  the  second  direct  interrogatory,  all  she 
knows  about  its  being  left  to  neighbors.  Did  not  hear  defend- 
ant tell  plaintiff,  if  he  did  not  do  better,  he  might  leave  his 
employment.  Did  not  hear  defendant  rave  or  swear.  De- 
fendant did  not  say  be  would  not  pay  him  any  thing  for  kis 
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vbik;'  but  that  he  had  not  <oalIed  upon  his  neighbora  i»  make 
Ub  contract — ^nMther  would  he  call  upon  them  to  break  it. 
JKi  not  hear  defendant  say  that  plaintiff  ahodd  not  Btay  after 
ie  had  cleared  his  new  ground,  or  Fayetteville  Court.  .  Heard ' 
defefldtf^  'bay,  that  if  plaintiff  left,  he  could  not  get  in  his  new 
igrouDd,  and  thai  it  would  injure  him  orer  two  hundred  dollars. 
Bid  not  l&ew  defendant  say  any  thing  about  plaintiff  having  to 
iea?e. '  Bid  not  hear  plaintiff  express  a  desire  to  'sta^  all  the 
year^   >  Did  not  hear  die  defendant  say  any  thing  about  nee^ 
iag  the  plamtiff  after  Fayefterille  Oourt,  or  that  he  sfiould  then 
leave.     Witness  was  ft%r|nently  at  defendant's,  at  meal-time. 
Haintiff' was  treated  as  one  of  the  fSunily.    Did  not  hear  plain- ' 
•iMFaaj  any  thing  about  the  famify  mistreating  him,  in  order  to 
drive  him  off.     Witness  is  tthe  -daughter  of  the  defendant— 
hkB^  liothing  6f  arpy  mistreatment  from  the  defendaiit  and  fam- 
ily^  io  run  the-plaintifF  off. 
■  KiiewiB  n<dMng  mdre. ' 

Wipiam  ftussell  sworn,  says :  Plaintiff  told  me  he  bad  no 
objection  to  living  with  defendant ;  that  defendant  treated  him 
weff,  and  did  not  interrupt  hun  in  his  work.  This  he  told  me 
before  he  kft  defendant's,  and  afterwards.  He  also  said  he 
had  come  back  to  defendant's,  to  live  with  hixn,  and  ;*Qpeatcd, 
^t  he  had  nothing  against  Mr.  Long.  IIo  said  ]ie  could  b've 
iritli  Mr.  Long^  in 'peace  and  quietness,  forever.  This  last 
conversation  wsls  after  he  left  defendant's.  Plaintiff  had  left 
him  once  before,  and  went  back. 

^roBS^examined :  Ilad  the  second  conversation  with  plaintiff, 

|MB*aE  u»y  house,  in  the  road,  close  to  my  gate. 

, ,  Alfred  Stegar  sworn,  says:  Plaintiff  said,  after  he  had  quit 

jthe  ^usineae  of  the  defendant,  that  defendant  did  not  want  him 

^  leave;  that  Mr.  Long  had  .treated  him  well — but  he  had 

left  the  defendant's.     This  he  repeated  several  times. 

fHjOvpsSfeninifiedf  eays :.  This  conversation  was  in  April,  1851. 

4|^6ewl  the»fi!Mon<be^left,  he  could  not  get  along  with,  some 

4Hf  th^  Qimily. .  Be  said  the  old  lady  eomplttinefl  of  him  for 

^m^^fii^i^J^^h  9^  w«lwg  up  the  negrfieB  Jbefoit ;ds»y. 


»' 
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and  going  to  work  before  day.  This  coiiven»tion  I  IiaSi  witb 
plaintiff,  was  after  he  quit  entirely.  i 

William  M.  Long  sworn,  says :  I  am  defendant's  son,  and 
adted  as  hiii  agent  in  employing  plaintiff.  The  oontraet  was  : 
The  defendant  was  to  give  the  plaio^ff  .1^150,  for  13  inKmt}i*a 
services ;  and  if  he  did  not  serve  his  time  ont^  he  was  iioi  to 
have  any  thing.  I  made  the  contract,  nnder  ihstructicma  iron 
the  diSfendant.  Defendant  has  'five  hands  under  plaintiff;  the 
hands,  besides  building  a  chimney,  were  chiefly  employed  in 
clearing  land — SO  or  85  acres  cleared,  but  not  fence^  Plain- 
tiff left  the  19th  or  20th  of  Miirch,  1851.  Ueard  the  old  maft 
-  Christian  Lewis  testify.  In  January,  1852,  he  and  his  son 
come  back  and  offered  to  leave  it  to  men,  to. settle,  between 
plaintiff  and  defendant.  Defendant  refused  .to  settle,  by  giv- 
ing his  note ;  thinks  this  was  the  time  referred  to  by,  said  Chria* 
tian  Lewis,  in-  his  testimony. 

David  Kaglar  sworn,  says:  Defcnds^it  and  myself  made  a 
contract  for  my  son  to  oversee  for  him,  on  the  24ib  March, 
1851^  «ntil  Christmas ;  and  my  son  set  m  and  overseed  for  de- 
fendant, until  November  of  that  year,  and  thencquit  by  Consent 
of  defendant,  to  go  to  school.  There  never  was  any  difficulty 
between  defendant  and  witness'  son — they  got  along  well  to- 
'gether. 

Wmi  Reid  sworn,  says:  Had  a  conversation  -  with  plaintiff 
about  his  leaving  defendant — ^plaintiff  said  defendant  did  not 
want  him  to  quit,  but  he  did  quit. 

Cross-examined,  says :  plaintiff  said  he  could  not  stand  de- 
fendant's family,  that  they  mistreated  him.  He  said  Mrs. 
Long  threw  a  shoe  at  him,  and  complained  of  him.  He  saft 
defendant  had  sent  a  negro  to  tell  him  if  he  did  not  do  better, 
Ke  might  quit.  This  conversation  was  after  plaintiff  haSl  left 
defendant's.  Plaintiff  said  he  and  defendant  could  get  aleiiK 
well  together. 

The  testimony  having  closed,  defendant's  Oonnsel  aakad  tht 
Court  to  charge  the  Jury,  ''that  if  the  plaintiff  and  defendaai 
mutually  agreed  to  rescind  the  contract  between  ttrnt)  tiuifc 
the  plaintiff,  ia  this  f«rm  of  action  in  said  cue,  eodd  Ml  two* 
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w*— whieh  die  Gonrt  declined  doing — to  irUdr  nibsal  to 

flbi2«,  -defendaiit'i  CbvnBel  .excepted. 

The  Coiuft  ellkarged  the  Jury,  as  folloifB: 

If  pktntiff  and  defendant  entered  into  a  contract,  in  wUdi 
jAuntiff  nndcrtook  to  orersce  for  tbe  defendant  thirteen  montha^ 
lad  in  consideration  thereof  defendant  was  to  pay  him  915^1 
and  if   the   plaintiff,  pursuant  to    the  agreement,    entered 
into  the  setrice  df  the  defendant,  and  faithfully  performed  tho 
.contract  on  his  part,  for  several  months,  and  was,  tvhile  so  en- 
gaged in  the  faithflil  execution  of  the  contract,  dUmisaed  and 
discharged  from  the  ehinloymcnt  of  the  defendant^  without  just 
catbe,  and  was,  thereby,  hindci-el  from  the  completion  of  the 
service  agreed  on  ;  then  if  you  find,  from  the  evidence,  such  a 
state  of  the  facts  as  tliis,  you  irill  render  a  verdict  for  the 
plaintiff,  for  the  fullaraount  agreed  on  by  the  parties,  for  the 
13  months'  service.* 

But  if  you  find  tho, contract  a?  above,  and  if  you  find,  from 
the  evidence,  that  the  pla.iutiff  voluntarily,  without  the  assent  • 
of  the  defendant,  ab:mdf)iied  the  contnict,  and  left  his  service 
without  jtist  cause,  before  the  completion  of  the  term  of  service* 
agreed  on,  then  the  plalntifT  is  entitled  lo  recover  nothing. 

I  have  been  reqii  stcd  by  defendant  a  Counsel,  to  charge 
Jon;  "  that  if  plointiiT  and  defendant  mutnaliy  agreed  to  rescind 
the'oontract,  that  the  plaintiff,  in  this  form  of  action,  cannot 
recover."  I  must  deoline  so  to  instmot  you:  bnt  if,  wl^en  tlie 
plaintiff  left  the  service  of  tho  defendant,  the  parties  nuifciially 
agreed  to  rescind  the  contract,  then  you  will  find  for  the  plaintiff 
rateably,  according  to  the  time  he  hctnaliy  '^rved.  If  tho 
terlScA  agreed  to  separate,  then  it  is  but  right  the  overseer 
•hottid  be  paid  for  the  time  ho  actually  served,  at  the  rate  ho 
'  agreed  on.  - 

The  Jury  found  for  the  plaintiff  One  Hundred  and  Wfly 
'  Dollars,  and  costs  of  suit 

.Whereupon,  tlie  defendant  UiDved  for  a  new  trial,  on  the  fi>l* 
]0<rinr^  grouails :     ' 

.  m-2i 
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lat.  because  tlie  Jury  found  contrary  to  evidence,  and  witli* 
out  evidence. 

2d.  Because  the  Jury  fom>d  contrary  to  the  charge  of  die 
Court.'. 

3d.  Because  the  Court  erred  in  not  dpciding  that  the  con- 
tract proTcn  in  said  case,  was  void,  it  beins  it  contract  in.pa- 
n4>  and  i|ot  to  be  executed  in  a  year  from  the  iqaking  of  it* 

4th.  Because  the  Court  erred  in  refusing  to  charge  the  Jury, 
that  if  the  parties,  to  wit:  plaintiff  and  defendant,  mutually 
agreed  to  rescind  the  contract  between  them,  that  the.plainti^ 
in  the  form  of  action  before  the  Court,  could  not  recorer. 

dth.  Becaurjc  the  Court  "erred  in  not  ordering  a  noti-mut^ 
when  moved  by  defendant's  Counsel,  after  the  testimony  of 
plaintiff  had  closed. 

"WTiich  motion  was  ovcr-nUcd  by  the  Court.  .• 

Counpel  for  defendant  excepted,  and  allege  as  efror  the  ta^ 
riouH  rulings  of  the  Court,  as  excepted  to.        " 

MoCunk;  StklIu  for  plaintiff  in  orror. 

^     WoYAi. ;  Spkki:,  for  defendants, 

^fi  the  Oouri, — Bknntno,  J.  delivering  the  opinion. 

:  The  motion  for  a  non-suit  in  this  case,  was  put  on  two  gronnda,^ 
Kirst,  that  the  contract  sued  on,Vas  one  which  was  not  ^^  to  be 
executed  within  a  year  from  the  making  of  it",  and  yet  wm  not 
!n  writing.  Hecond,  That  *'the  plaintiff  *s  testimony  provf»d 
^hat  he  left  the  employment  of  defendant  withovt  any  camey 
iftnd  at  ids  own  optbn  and  will. ** 

|1.]  As  to  the  first  ground,  it  is  sufficient  to  say,  that  it  does 
:i(it-  appcHr,  from  the  declaration,  or  the  proof,  that  the  oontradi 
-#as  riot  in  writing.  The  contract  may  have  been  in  writiiig» 
AmLas  an  illegal  act  is  not  to  be  presumed,  it  is  noftobe  |ire- 
!iay)cd  that  the  contract  was  not  in  writing.  (2  Saund^  PL 
i0d  H^.  120.) 

-.This  grouiKl,  thereforis  was  not  sufficient  to  support  the 
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The  <plj  ^^  qause^'.wbich  the  defendant  in  error/ bj  bis  piroof, . 
flioirtd  fbr  fnOmg  to  perfprm  bis  part  of  the  contract,  ivas  thia 
a^gpf  theplaSntiff  in  error,  in. conversation  M-ith  the  wit^ 
Mt^  Galfanaii ;'  ^  In  a  cepATrsatlon  irith  the  dcTendant,  he  told 
2De  ha  haA  told  one  of  the  negrocn  to  tell  plaintiiTif  hD  did  not  do 
beCter,  heteight  Jcdve/'  *  Thb  witnesp  added,  "  He  said  plain- 
tiff Jiad  leSk|  dnd^we.vcre  talhiiQgaBout  his  leaving^  tho  vray 
tile  Ofttyer^tipn  .'ffon^menced.     He  said  .plaihtiff  had  gone  to 
^jleep  i^  th«  new  ground/'    Thii^  ip  all  the  caune.     And  this  ia 
not^nongh.'  '•   ^ 

First.  It  d<fe9  noir  appear  that  the. nrgmt*vordc]ivereiI,tha 
message.  fieconjL  The  message^  if  delivered;  imported  a  pet-. 
miasionrHQot  a  ihHSitfand— ^'  permission  tu  ^ave,  if  he,  flhe, 
ot^QTseer  wished  to-  Ipave — ^in  other  words,  imjjortcd  a  willing- 
Beas  on-the  paijb^of  iHe  employer,  to  canfct  the'  agreement' 
Third.  But  a  wOliHgpeM  to  cancel  it,  only  'on  condition-— oil. 
the  condition  t}iat  the  overseer  ^Mid  not  do  hotter."  The  em- 
ploye having  reference,  doubtloas,  to  the  overseer's  having 
**  goic  to  slqep",  »nd  in  the  new  ground.  If  the  overseer 
WM  willing  to  do  betlef  than  going  ^^  to  sleep"  in  the' itew 
ground  i^owed  him  to  be  doin^,  the  employer  was  willing. f&r 
1dm  to  s^y ;  and  In  .that  case,  the  employer  did  not  offer  the 
-Of  eiiwrf  itib  option  of  a  reaoission,  v^ 

Thw  evidehtb  did  not  make  out  the  allegations  of^tbe  over-; 
seer  in  his  declarations^he  essential  allegations  that  he  was 
rtfidyl^p^^"!"^  l^i^l^t  of  the.contract,'butwa8i|btpennH* 
tedfo  yerfofin  it  by  the  employer.  On  the  cohtrltTy/it  *dli|- 
pravte  those  allegations.  It  shows  that  tho  overseer  left  lus 
ofripllojec  in  such  a  way;  as  at  tho  very  leasts  to  deprive  him- 
sdf  tf  ali  clainLdn  the  ompbyeV'  for  anypay^  exoept  for  the 
ttinft  he  had  s^qred  with  the  enq>iqyer.  But  lus  suit,  was  for 
pe.^  Mr  the  wbpio  time-^was  for  tho  fiill  unomt  agreed  to,  be 
p8id.him  for  t)if  aervice  to  be  tendered  for  thirt^n  moDtha, 

[2.]  /This  \mstg  so,  the  second  ground  of  thtf  notion  for  a 
non-aoit  was  good,  and  the  noo-suit  on  it  should  have  beep 
granted.  •      ) 
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Was  the  verdict  contrary  to  the  evidence  7  This  icas  one  bf 
tbe  groimda  of  the  motion  for  a  neir  triaL 

[8.]  We  tiuok  it  was.  Weak  aS;  was  the  case  of  the  pl«A- 
tiff  below,  as  made  bj  his  evidence,  it  was  rendered  still  weaker, 
if  that  were  possible,  by  the  evidence  of  the  defendant. 

According  to  the  evidence  of  the  defendant,  the  defendant 
"did  not  want  him  (the  plaintiif^  to  quit,  bat  he  did  quit;"' 
and  according  to  that  evidence,  the  defendant  "treated  hip 
well."  According  to  -that  evidence,  his  reason  for  leaving  hiA 
employer  was,  that  '*he  could  not  get  along  With  some  of  the, 
family."  But  that  evidence  shows  nothing  in  the  conduct  of 
any  of  the  family,  sufficient  to  prevent  him  from  performing 
hia  part  of  the  contract. 

As  to  the  ground  with  respect  to  the  Statute  of  Fralads,  the 
same  may  be  said  of  it  that  was  said  of  the  same  ground  in  the 
motiQBfor  anotMoiL  There  is  nothing  in. the  evideaeeW 
sl||jpw  that  the  contract  was  not  in  writing. 


K"o.  23.— GREEiN,  Tracy  i  Co.  plamtiffs  in  error,  tw.  .BujAJf' 
Ingram  tt  a/.,  defendants. 


[1.]  T2m  «IlcaatiouB  (jf  tt  bm,  which  state  tbat  afirm,  "or«>«iuof  the  i 
ben  compNMing  9«id  finn/'  had  nbtaiiicd  control  of  ctrtAin  fi.  Jiu.  and  i 
certaia  afctv  coniplaiitod  or,  an-  I'.o  loiisc?  ;uid  iincjertain.  '  $^o  is  tlic  alteruft^ 
tiTQ  allefpUion,  that  "Mta^  of  the  firm  had  ubtaincd  control  of  said  Ji  ^ 
by  purchaM  or  otMerwitr/*  Fo,  ir^O;  the  averment,  that  daid  firni  bovj^ 
'•  the  Basie,  rHAirf9r  R,  or  ajHi-r  Ait  fleaCh."  for  a  similar  reason,  the  ati^  " 
tnent  \n  inaccarate.  thai  "  in  tftkf  of  iha&e  JL /(U.  :i»i I  judgments,  the  deM^ 
ante  have  not  procured  ftiriual  aPrtipiiD^ntd."  In  like  manner,  (ha  ^Jf^g^ 
tioB,  that  "mat  of  tJir.ff./a^.  ai.d  j»id^monts.  m)  honght  and controll^  g}« 
flj^Rt  said  R,  Jolntfv  with  (tho*."  &r.  \f  very  loono,  nf.not  admittihgfifa 
practical  ififue. 

[i.]  Whi.rf  G  T  t  Cy.  :riuilr  a  ^v.v:,,..,'^  pur«rh;i?«'  of  ])r«jpert3i^ against -wbidt 
ikcrc  arpjTidjrmW  \hm,  a-l  htfore  or  Af>?rtriirJ«.4)urrh.iiod  or  got,'  . 
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tiolof  thos9jadgnienU,aiid  subsequcuUv  caused  tbem  to  Itolevicil  on  other 
property  6f  Uiedefcadaai  Inf.jfa,  and  the  y«aao  was  sbW  nnd  btmight  into  " 
Court  by  the  Sheriff;  and  rlakoed  tyr  yovagcf  jad^ent  creditum :  JMd; 
tfart  al  the  instanoe  of  theae  yopngisr  jadgmeiit  creditor^,  a  Court  of  Eqnity 
caoybt  properlj  ooaipel  GT  ft  Co.  to  SfLti^fy  their  iildcr  j£./ii«.  out  oi  the 
said  property,  purchadeU  by  them. 
C^^]  Whfra  property,  subject  to  such  older  judjfmentP,  belonged  to  n  firm  of 
whidh  tb^  defendant  in  fi^fg.  was  .1  member,' was  lialilc  to  pay  the  debts  pf  ■ 
Hid  finavaiAi  waa  also  claimed  at  the  private  propfrty  of- (he  lurrifor  14' 
said  4^m :  Utlij  that  tne  sur\'fror  1^  in  the  position-or  ouu  who  has  a  fun^ 
in  his  iiandf,  on  which  there  ar^two  lichs  or  claims,  nnd  thatr  hi  Kfiuity, 
he  would  have  the  rl^pht  tp  iniit,' that  these  oldfsr/.  //».  jih^hU  M  turned 
vpoD  fk  ftind  IB  Court,  the  Udividual  property  .of  t!he  defi^ndaat  fft  /.  /h..* 
JGW<  alio,  that  if  on  such  fund  tbare  was  the  lien  of  younger  jiidgsioflt  crc4* 
itoiiii  theii,\  taaeimich  a8'ft«>t&  the  ^lirriviiig'partttiT  and.  these  \ouu|^r 
jvdgliMnt  creditors,- sastaWd  io  Hllii  relation  of  frinoeeAt  elalmaiMr,  with' 
equal  e^aitlie^  a  Govrt  of  CImacfij-  eoold  not,  properly  Interfere  l^wean 

C  4.]  A^  tdlt^pUioD,  thai  such  older  ]nd|^eBt  crciUtora  have  not^vljf  laid  I7 
aoit  uegl^fc^ed  to  eofgi^Ge  Ifaeir  iif(b€s;  bnt  havu  allowed  nv^noy,  to  a  large' 
extcat,to))^ftufle'irrDmtlie  deiiondaiit  iny./"-  ^0'  y()a"j^r  JTi'ds|iic«t  cretit. 
itors,  where' there  is  no  charfQC  of  fkaad  or  cidtusion,  nr  advAotiypte  gained  by 
thepolder  plajatiifg  in  .^.  /i.  amounts  to  a  charge  of  simple  ne|{ligazicc,  and 
alQourf  of  Chaacery  cannot  treat  such  tegUgcncr  as  a  sati^avtiott  of  tita 

In  Eqaitj,  ih  Bibb  Superior  Court,     Deeided  by  Judge  • 
^t^^wRR?,  January  Tcrii^  ISfrt 

This  WAS  al>ill  filed  by  Brown  and  ])imick,  mcrchauts  in  N« 
^odc,  agninfit  Gtecn,  Tracy  &  Co.  of  Mabon,  netting  forth,  in 
^lAstattCG,  the  followmg  facto,  tIs  :'  that  at  Novembef  Term^ 
^l8S2^b<>iapraiBants  obtained  jjadgment- against  Samnel  J.  Ray, 
.for  $3O78  80,>itU'$C6l"62mtcn^3t,.upto  tic  14th  Novcm- 
\^^  l6&^y  upon  which  execution  issnod. 

/CinA  l^e  said  Ray  died  on  the  litli  January,  1853,  and  that 
^ooa  ^etairafte;,  Coiin?<ol  of  complainants  delivered  said  fi.  fa» 
to^8kerif  of  Bibb  Oogmty,  with  instructions  to  levy  the 
s«iwafr«n  Bay's  propdrty-^Uis;  negroes,  and  one  half  interest , 
'  in  Af  Oeoiigia  Tclcgraiio^  including  typos,  ftc.  &c«  .  Bpt  that 
3aiflloVy  ffAs  not  made  ujitil  26th  March,  1853,  when  tlie  gaid 
ha)f  ialor^  was  o)a!!u:>d  by  suid  defendants,  w)io  bovfg^  saia 
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half  interest  {if  at  all)  after  tlio  death  of  said  Bajr,  from  bis 
former  partner  iu  the  printing  business,  Thomas  L.  lU^,  and 
after  said  uotico  to  levy  on  the  same,  and  with  knowledgo  of 
said  instmctions.  That  said  claim  h  still  ];)cnding  and  undis- 
posed of  in  said  Court. 

That  said  firm  of  Green,  Tracy  &'  Co.  or  some  of  ihc  members 
composing  said  iirm,  liaving  obtained  contvol,  by  pm-ohiise'cr 
oth^rwisq,  of  a  numTber  of  the  oldest  j^/./«tf.  against  said  Ray, 
(naming  them)  oaused  the  same  to  bo  levied  oii  the  said  negi*oM 
of  said  Ray,  which  h:ul  been  pointed  out  as  aforcsai4l,  by  the 
Counsel  of  your  orators,  and  which  negroes  wore  en  the  ';  ■■' 
<Uy  of  — r-  1853,  sold  by  the  Sheriff,  under  the  levies  so  niadb 
of  tho^./a«.  controlled  by  Green,  TrUjpy^  Co,  the  piXKiocda  ^ 
which  sale,  viz :  51808  90  is  now  impounded  by  order  of  Conrti 
for  distribution.  That  at  May  Term,  1803,  of  said  Coorti 
Counsel  for  complainants  moved  said  Court  to  order  said  fiii^ 
to  be  paid^to  complainants' /./cz.  wliich  wasopposiMl  by  GrceSi 
Tracy  &.  Co.,  thus  claiming  the  same  on  their  older /&./(/«.  as  tb^ 
had  a  sapcrior  lien.  Complainants  charge  that  this  would  G9 
unjust,  for  tho  following  reasons : 

1.  Because  tho  said  oldest^,  fas.  are  of  ijmtoa  {nior  to  th« 
partnership  of  said  Ray  and  Ross — ^prioi*  to  which  partnership 
the  said  (icorgia  Telegraph  was  the  »de  propnfy  «jf  said  RayJ 
and  as  such,  subject  to  the  lien  of  the  tf^  /.?**.  ho  c«j:itruiled  by' 
<jreen,  Tracy  &  Co. ;  and  of  sufficient  value  to  pny  oirtr:iidyi./tffc 
— ^whereas  the/. /fi.  of  complainant  Inis  b<*(n  obt;iin'*d  sinop 
.said  partner.ship  and  the  said  Georgia  Telo^vaph  w:is  the  joinft 
property  of  Ray  &  Ross — and  said  firm  is  niiicli  indebted— » 
and  that  said  partnci-ship  property  is  not  liable  to  l»o  sold  for 
iho  individmil  debts  of  ?aid  Ray,  until  tho  tu  l»trf  of  ll.iy  k  Rofli 
are  paid. 

2.  That  Green,  Tracy  &.  Co.  not  only  have  a  lien  ou  iitQ 
funds,  and  complainants  only  on  one  (to  wi( :  tlie  fnml  in  Couii^ 
aiidnot  OQ  the  Georgia  Telegraph :  bnt  that  ifw^i^w.  Tracy  &43bt» 
liare  received  and  are  now  in  possession  of  sjiid  \  reorgia  Tele^ 
graphs  which  is  sufficient  to  satisfy  tljoir  elainiv—that  thi«  % 
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Orioi,  Tra^A  Go.'W.  laghuv  jrA 

lA  Eqo^y  ulXaW,  •  wtisEMtioacf  their  dain^^     thkt^ 
jodgmeiitB  flluMlH  V  satiidi^  m  fU^ 

That;Bi9died  iiuolveiiVuid  viih  faUlaiowlajge  6f  dudln- 
aolTenqrt^Mad  Orecn,  Traejr  ifc  Co.  or  iioni^  of  sud  Ann,  boii|^ ' 
ap  a  p«rt^BHid^./<if.  ai^  complaintob  aak  a  diflcovQi;^  «!* 
which,  aad'tliat  to  florae  of  Aid  )F.  yb».  they  nay  not  have  for- 
mal traqalfbB.    .    * 

That  inosfc^of  the  jE. /m:  ^bought  up,  are  igainst  said  J^,  - 
joifltly,  tridivotheiv;  and  tliat  tba  fond  ill  Go^  iras-raiaed 
from  tha  indivi^lual*  j^opcrtv  of  said  Bny ;  ajid' that  it  woold  be 
incquitaUf^  for  thpm  to  receive  any  part  of  tho  fund,  in  Conrl, 
or  mdre^'^Mm  they  poid  for  eidd  iff.  jfb«.,  for  eokuplainant^  be-  * 
lieve  th&t  (ix^cii,  frucy  &  Co.^boai^ttho' same,  either  for  Hay 
or  after  Iua  ^kmtb,  with  full  knowledge  of  the  insolvency  of  . 
Bay'seatate^  jftnd  i;ho  rights  and  lieni^  of  hie  <ither  crcditora.   -  ' 

Compliunfuita  ea\%  tliaf  on  sonde  of  tfie^./(Sf.  payments  haVe 
been  ni»do,  whieH  ai-e  not  ei-^ditM  ^  them;  'and  that  they  . 
'may  be  teqinred^to  discover  the  payments,  dnd  to'  whom,  and 
amounts^'  ^nd  thrit  tiicy  tnay  be  c^dited.  Complainants  believe 
that  if  the  said  fi.  fask  had  been  pressed,  heretofore/they  conM 
have  been  cdlccted.  Blit  tliat'the  fdaiptiffs  therein  have  laid 
by  and  neglecteil  to  do  so,  and  have  allowed  large*  amomts  of 
money,  nSaed  from  said  Rny'a  propertjjr^  to  be  applieil  to  ju- 
viot  Uensaad^./de, ;  and  that  ao  fitr  as  eomplaioantoare  con- 
eei;ned,  'thfaf  mmonnts  toa  fMitis&otien  of  .the  jL/tfe.  of.  Green, 
Traej  ft  C^  or  a  Aatiafiictioil,  jpro'tanlo. 

The  bjD  piayed  that  dcfcnchnts  bo  enjoined  from  pursuing 
die  fmd,'  and  that  their./. /ae.  be  satisfied. 

Fob,  llJTLLER  ft  JlALFii  for  plabtiifin  error. 

WmrrtK  ft  :^rTbeRFOKD,  for  defendant  in  onw. 

Bg  the  Cbur/.— ^StArnks,  J.  delivering  the  opinion. 

X,^.]  •$he.ftroetaM  of  diia  bill  is  veiy  objectioiiable.    Moat 
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Ql^ 'ftacf  *  Co.  Ml  Ipgnia  il  «i: 

oTitB  aUagations  «V6  inacctrale,  looae  andtPfliioertiaB;  snd  tihk 
18  Bhawn  as  Mbws: 

1.  It  18  aO^ged  tfcat  '^  aaid  firm  cf  Ghneen,  Tnej  &  Co.  or 
M0if  ^  ^Ae  niMiktv  camporing  $aiijifm*\  had  obtiuned  am- 
trot' of  ft  Aomber  of  the  ddebt  Jf.  /m.  and  judgments  against 
aaid  Bay.  '  ^Hiia  altefnative  statement  most  have  refei^nce, 
both  to  the  firm  and  to  individual  members  thereof;'  no  other 
realto&able  significatioil  can  be  givfn  to  the  words,  ir  $ome  of 
the  members  e<mipoiuig  said^firm;  for  if  it  had  been  intended 
to  allege,  that  iome  of  the  members,  in  this  behalf,  acted  for 
the  firm  and  no$  for  diemselves,  then  there  vonld  have  been 
no  necessity  to  have  made  the  statement  in  the  altemativc — 
as  the  acts  of  fhose  members'  would  have  been  the  acts  of  the 
firm.  The  allega^tion  is  therefore  defective.  Wel^m  from 
elementary  works  on  this  subject,  that  ^^  if  two  plaintifis  sne» 
and  the  bill  allege  that"  the  title  was  in  one  or  other  of  them,  in 
the  alternative,  it  would  be  demurrage,  not  only  for  uncertain- 
ty, but,  because  it  sbowis  that  there  must,  liecessarily,  be  a  mis- 
Joinder  of  the  pUintiffs  \  '  So  where  two  defendants  are  sued 
ill  the*  alternative,  for  a  precisely  simiTar  reason,  the  pleading 
must  be  badp     (1  ^^ry  Eq.  i  510.) 

'  2.  The  bill  goes  on  to  allege  that  said  firm  of  Green,  Trai^ 
ft  Go.  or  some  of  them,  had  obtained  control  of  said  fi.  foM^ 
'^either  by  purchase,  or  cthir^tue'\  Insinuating;  by  another 
alternative  statement  that  these^.//i«.  ini^lt have  been  obtained 
by  covinous  arrangement.-  This  loose  and  uncertain allegatiofi, 
is  also  objectioni^ble. 

In  the  case  of  Cresset  vs.  MiUon  (1  Fes;  Jr.  440.  8  Bro.  0. 
i\  480)  a  bill  had  been  filed  to  perpetuate  testimony  to  a  right 
of  common,  and  of  way ;  and  it  stated  that  ^*  the  tenantii,  owners, 
and  occupiers  of  the  lands,  and  in  right  thereof  ero^Aenfisf,  have, 
from  time  immemorial,  bad  the  right  of  way,*'  &c  Upon  demur- 
rer, Lortl  Thurhw  said,  "you  have  not  staled  whether  the 
right  of  way  is  appurteniant  oir  appendant  to  the  land,  Ilc.  that 
yon  bold ;  and  you  state  it  loosely,  that  you  have  suehas  belongs 
to  your  state  or  othencdsei  '90  tluit  your  bill  is  to  have  a  com- 
.ititoiont>tr|^ttny-r^Vf  ednmion  ^faMeVisr"^    To  Eke  par- 
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QretB,  Tiacy  4  Oo.  m.  Iiignm  H  40, 

pdrtitetjiidgiMiit  of  L&rd  Keep^lr  Nartk,  in  OeH  V9.  Bayvmri^ 
ir«r.Sl2.      • 

8.  For  a  mmilar  reason  is  the  statement  objectionable,  that 
wmplMnanfs  belferc  defendants  "bought  the  same,  either  fdr 
jRfljr, ««/?«'  KisdeatJi,  with  a  full  k'no^\•lcdge  of  his  insolvency,** 
4c. 

4,  IThe  bill  also  states,  that  "  it  may  be  that  to  some  of  mid 
fi'Sat.  and  Judgments^  they,  the  defendants,'  have  not  procured 
formal  assignments  aad  transfoi-s,"  &c.  And  ako,  "oii  %ome 
^fihefi.fa8.  and  judgments,  fo  bought  and  controlled  by  said* 
Gfre^n,  Tracy  &  Co.  there  have  been  payments  r:aac,  which  arc 
'^ot  credited" ;  and  tlioy  pray  tliat  the  defonchints  may  be  com- 
PelleJ  to  disclose  the  payments,  &c. 

TLcsci  to^>  ^^P  inaccurate  and  uncertain  averments,  and  ob- 
J^ctionablo  ou  simihir  principles  to  those  above  stated. 

In  Ilyve^  vs.  Ryvcs^  (3  Vt:s.  o48y)  where  a  bill  was  filed  for 
^  discovery  of  title  deeds,  and  for  the  delivery  of  the  possession 
^f  the  lands  to  pki])ti£fs,  &c.  '*  upon  a  loose  allegation,  that 
^(ler  %ome  deeds  in  the  custody  of  the  defendants,  the  plaintiff 
^as  entitled  to  some  interes(t,  in  some  estates  in  their  possession, 
but  without  stating  what  the  deeds  were,  or  what  the  property 
Wa9  to  which  they  applied,  a  demurrer  was  allowed'** 

5.  Again — we  find  the  allegation,  'MhatJiioat  of  the  f.  fas. 
aad  jodgmenlB,  so  bought  and  controlled,  are  against  said  Kay, 
joindyy  with  others,"  &c.  Touchiag  a  similar  allegation  in  the 
bill,  which  was  filed  in  the  case  of  McQehee  et  aL  vs.  Jones^ 
(10  ffoklST^)  this  Court  has  said,  that  ^'  no  practical  issue  could 
be  farmed  on  it.  'He  does  not  aver  that  the  'e:cecutor  ^as  no* 
asaeltrto  pay  the  damages:  he  says,  he  has  not  in  band,  snffi- 
eient  for  that  purpose ;  and  adds,  that  most  of  the  assets  have 
been  paid  out  or  distributed.  There  is  no  certainty  in  this 
arennent". 

'  [2.]  But,  if  we  take  such  statements  As  do  appear  in  tliis  bill,  as 
the  Goinplainants'  case,  without  objection  for  uncertainty,  we 
strongly  indline  to  think  that  the  prayer  cannot  be  granted. 
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Accordisg  to  such  showing,  what  is  their  equity,  m  to  tiie 
interest  in  the  properties  of  the  Telegraph  OfiBce  (which  was 
one  half  of  said  properties,)  purchased  by  defendants? 

The  bill  shows,  that  the  purchase  which  they  made  of  this 
property,  was  a  bona  fide  purchase.  It  makes  known  the  fact, 
that  their /?./a«.  were  the  oldest  against  this  property,  and  that 
jt  was  liable  to  these,  and  to  the  firm  (Jcbts  of  Ray  k  Ross, 
which  may  have  existed  at  the  time  of  its  purchase.  It,  per- 
haps, shows  that  they  had  used  diligence  and  consulted  thrift, 
getting  control  of  the  superior  liens  against  the  property;  and 
then  having  control  of  these  liens,  purchased  the  property.  K 
this  were  a  bona  fide  purchase,  however,  and  Green,  Tracy  &  Co., 
have  paid  a  consideration  to  Ray  &  Ross,  or  the  estate  of  Ray, 
for  the  same,  how  can  a  Court  of  Equity  compel  the  former, 
for  the  gratuitious  benefit  of  others,  now  to  lose  a  benefit,  fair- 
ly gained  by  them  in  the  Jue  course  of  trade,  by  forcing  them, 
as  it  were,  to  satiffy  tlietr  own  executions  out  oftJteir  own  pro- 
perty  ? 

h  would  seem  that  the  very  statement  of  the  simple  question, 
sliould  be  suflScient  to  constitute  its  own  answer. 

The  maxim,  'SSVc  utere  tito  ut  alienuvi  non  laedas*'  was 
invoked  by  the  Counsel  for  the  complainants,  as  opposed  to  the 
use  which  these  defendants  were  making  of  their  rights,  as  judg- 
ment creditors,  here.  We  do  not  understand  how  this  maxim 
can  be  made  applicable  to  such  a  case,  and  we  think  it  cannot 
be  made  applicable  unless,  possibly,  where  there  was  a  distinct 
and  accurate  averment  that  these  older  /?.  fas.  had  been  pur- 
chased at  a  discount.  In  such  case,  perhaps,  if  the  fact  were 
distinctly  set  forth,  a  Court  of  Equity  would  not  permit  the 
legal  title  of  the  coiftplainants,  to  the  whole  of  the  executions, 
t)  be  used,  as  against  the  fuYid  in  Court,  to  the  injury  of  the* 
younger  judgment  creditors. 

We  may  also  adrl,  here,  that  if  there  were  a  distinct  allega- 
tion in  the  bill,  to  this  cftect,  and  the  prayer  was  not  that  these 
oH(*Y  fi.fas.  be  cnjoi!\od.  and  be  entered* satisfied,  but  that  in 
ounsideratiou  of  this  favt,  they  be  allowed  to  recover  only  pro 
tfjn^j,  thi'J  would  present  a  different  case — such  a  case  as  Was 
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i^efexred  to  in  the  books  cited  by  the  Counsel  for  the  complain- 
^ts. 

As  the  case  is  presented,  it  is  a  simple  question  of  right,  be- 
tween two  sets  of  judgment  creditors,  to  a  given  fund.     (Jne 
^t,  only,  of  them  can  have  the  right.     If  Green,  Tracy  &  Co. 
^^76  that  right,  the  complainants  cannot  have  it.     If  the  for- 
^^«r  have  the  right,  they  are  entitled  to  the  fund.     And  to  in- 
sist, that  if  they  are  thus  allowed  to  get  the  fund,  they  will  be 
^oing  wrong,  and  injuring  others,  is,  as  it  impresses  us,  like 
^i^isting,  that  by  doing  what  is  rightf  they  will  he  doing  what 
"^'^  wrong. 

[3.]  What,  in  the  next  plaee,  is  the  equity  presented  bt  the 
^Bl,  as  to  the  half  interest  in  this  printing  office,  retained  by 
-t^oss?     The  bill  alleges  that  this,  his  interest,  is  subject  to 
ti^Iiese  older fi.  fas.  owned  by  the  defendants;  and  it  has  been 
^^sisted,  that  the  defendants  should  be  compelled  to  have  .the 
^ame  sabjected  to  the  payment  of  then*  executions.     Now,  ac- 
cording to  the  bill,  this  interest  is  subject  to  these  older  ^.  fas. 
— subject  to  the  debts  of  the  partnership  of  Ray  &  Ross,  and 
is  the  private  property  of  Ross.  *  Thus,  the  latter  is  shown  to 
\e  in  the  position  of  one  with  a  fund  in  his  hands,  on  which 
there  are  two  liens  or  claims ;  and  certainly,  if  the  first  of  these, 
(as  stated  above)  were  being  pressed  against  the  property,  he 
would  have  the  right  to  insist,  that  in  Equity,  the  plaintiffs  in 
jE./a.  should  be  turned  away,  and  compelled  to  go  against  a 
fond  of  Ray>  which  was  his  individual  property — ^which  is  the 
character  of  the  fund  raised  by  the  sale  of  these  slaves. 

If  the  reply  be,  that  on  this  latter  fund,  too,  there  is  another 
lien,  viz:  the  lien  of  these  complainants' judgments,  the  answer 
is,  that  this  only  shows,  that  these  compUdnants,  as  well  as 
Boss,  as  to  this  fund,  are  in  the  attitude  of  innocent  claimants, 
with  equal  equities ;  and  between  such,  a  Court  of  Chancery 
will  not  interfere. 

We  may  add,  here,  that  if  Ross'  interest  could  be,  by  this 
bill,  subjected  to  the  payment  of  these  fi.  fas.  he  would  be  a 
necessary  party  to  the  bill. 

[4.]  As  to  the  allegation,  that  the  defendants,  as  plaintiib 
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in  these  oiler  fi,  fas.  ••have  not  only  laid  by  and  neglocteu 
enforce  their  rights,  and  the  collection  of  their  money,  but  lia\ 
allowed,  moaey,  to  a  birge  amount,  raised  from  said  Hay,  by  il: 
Sheriff,  either  by  i;ales  or  otherwitjc,  to  be  applied  to  tho  p^v^^ 
ment  of  junior  licn.s"  ic*. ;  it  h  the  opinion  of  thi:;  Court,  tbat^ 
the  same  pi-tjsents  no  equity.     There  is  no  charge  of  fraiiu  or 
collusion,  or  advaiitago  gained  by  this  conduct — noiliir;::  iiioie 
than  simple  nogligcncc;  by  Avhieh,  so  far  as  thit^  sl;.t*.r.;;Mit 
shows,  no  o:ie  but  the  cumphiinants,  themselves,  su.Tcred.     V%q 
know  of  no  rule  of  Law  or  Equity,  which  will  make  tl:is  a  satis- 
faction of  the  debt. 
Judgment  reversed. 


No.  24. — The  Mayor  and  Council  of  Macon,  plaintiffs  In 
error,  vs.  Harvey  W.  Shaw,  defendant. 

[1.]  Tho  Mayor  and  City  Council  of  Macon,  in  occnslng,  trying  and  dismis- 
sing thei*  Marshal,  under  and  by  authority  of  tl^cir  charter  and  ordinances, 
upon  a  charge  of  malpractice  in  office,  or  neglect  of  duty,  by  gambling  in 
said  city,  were  acting  in  the  character  of  a  Judicntorj-,  in  the  ^ensc  in 
which  that  term  is  used  in  the  Constitution  of  our  State;  and  the  writ  of 
certiorari  to  the  Superior  Court,  lies  in  such  a  case. 

[2.]  Our  Judiciary  Act  of  1T99  refers  only  to  the- writ  oi  certiorari,  oj  issuing 
to  the  Inferior  Court />ro/w,  (meaning  our  County  Court,  composed  of  fire 
Justices,)  and  the  20  day's  notice,  by  that  Act  required  to  be  given,  has  ap- 
plication to  such  Court  only. 

[3.]  Tho  crime  of  gambling  hi  the  City  of  Macon,  by  the  Marshal,  does  not 
constitute  such  malpractice  in  office,  or  neglect  of  duty,  as  was  contempla- 
ted by  the  3d  section  of  the  amendment  to  the  Chartor,  passed  February 
22d,  1830. 

Certiorari,  in  Bibb  Superior  Court.     Decided  by  Judge  Pow- 
B&s,  May  Term,  1854. 
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BILL  OV  EXCEPTIONS. 

^noKciA — Binii  Cui:nty: 

Jk*  it  reiiiombcrod,  that  on  the  nfih  day  of  June,  18»34,  du- 
^iiii:  tlio  iT.r^ular  tenn  of  the  Suj)crior  Court  of  said  county, 
His  I](;rior,  AnxKi:  P.  iY'\vi:u-,  one  of  the  Judges  of  the  Supe- 
rior r.r'ivts  of  8;; id  State  j)ro.-idiii;.: : 

The  rK'tUion  for  *'<•)''.  loyayi,  of  ILuwy  AV.  Shaw  vs,  Tlie  May- 
ur  and  Cour.rll  of  ti.e  City  of  Macoji,  came  on  to  be  heard  ; 
and  Counsel  for  botli  parties  having  announced  tliemselves 
ready,  ar;^uraent  was  lu-.d  up«>n  the  said  petition  for  certioran 
a: id  statemejit  of  facts,  xiz  agreed  upon  by  Counsel,  as  follows, 
to-wit  : 

State  or  Gi:<>r.fJTA — Binu  Cointy: 

To  His  Honor ^  Ahyier  P.  Poivcrs^  one  of  the  Judges  of  the 

Superior  Courts: 

The  petition  of  Harvey  t\^.  Shaw.shcweth,  that  heretofore, 
to-wit :  on  the  tliird  day  of  June,  in  the  year  18r>3,  at  a  regular 
meeting  of  tiie  Honorable  the  Mayor  and  Council  of  the  City 
of  Macon,  held  at  the  Council  Chamber  in  said  city,  the  fol- 
lowing Preamble  and  Resolu4:ions  were  agreed  and  passed  by 
said  body,  to-wit :     .  . 

Whkiieas,  It  has  been  represented  to  the  Mayor  and  Coun- 
cil that  indictments  have  been  returned  by  the  Grand  Jury,.at 
the  last  term  of  Bibb  Superior  Couit,  against  Harvey  W. 
Shaw,  Chief  Marehal,  and  IlcLry  J.  Cooper,  Deputy  Marshal 
of  the  city,  for  gambling ;  and.  whereas,  Council  have  reason 
to  believe  that  said  oflence,  if  committed,  wa«  committed  within 
the  corporate  Hraits  of  the  city  :  , 

Resolved^  That  Council  will  proceed,  at  the  next  regular 
jDceting  of  the  Council  ChamUer,.to-wit:.on  Friday  next,Hhe 
10th  of  June,  185^i,  at  four  o'clock  in  the  afternoon,  to  inves- 
tigate the  said  charges,  and  to  put  said  Harvey  W.  Shaw  and 
said  Henry  J.  Cooper,  on  their  trial  for  the  same. 

lltMolvedj  That  the  Mayor  is  re(iuested  to' have  the  proper 
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notices  served  upon  said  Harvey  W.  Shaw  and  said  Henry  J-^ 
Cooper,  requiring  each  of  them  to  appear,  then  and  there,  to  ^ 
answer  said  charge. 

Resolved^  That  the  Mayor  is  requested  to  have  the  witnesses 
ifrho  appeared  before  the  Grand  Jury  subpoenaed,  to  be  in  at- 
tendance at  said  time  and  place. 

And  petitioner  further  showcth,  that  in  pursuance  of  said 
resolution,  your  petitioner,  on  the  7th  day  of  said  month,  was 
served  with  a  notice,  of  which  the  following  is  a  copy : 

Georcua — ^BiBD  County  : 

,    City  of  MacoH  to  Savvey   W.  Shaw^  Marslial: 

You  are  hereby  required,  personally,  to  beand  appear  at  the 
Council  Chamber  in  said  city,  at  4  o'clock  P.  M.  on  Friday 
next,  to  answer  to  charges  preferred  against  you. 

A.  R.  FREEMAN,  c.c. 

June  1th,  1853. 

And  petitioner  further  showeth,  that  afterwards,  to-wit:  on 
the  10th  day  of  said  month,  petitioner  appeared,  in  obedience 
to  said  summons  and  notice,  at  the  time  and  place  therein 
mentioned,  before  the  said  Council  ihen  in  session ;  when,  on 
motion  of  Alderman  Holt,  a  member  of  Comioil,  tho  regnhur 
business  was  suspended  until  the  investigation  of  the  charges 
against  the  Chief  Marshal  was  disposed  of. 

And  on  motion,  it  was  agreed  by  Council  that  Messrs.  Poe, 
Nisbet  &  Poe,  as  Counsel  for  said  corporation,  and  Messrs* 
Lanier  &  Anderson,  Robert  A.  Smith,  Hall  &  Carey,  and 
Stubbs  &*Hill,  as  Counsel  for  said  Harvey  W.  Shaw,  be  permit- 
ted to  occupy  seats  within  the  bar,  to  conduct  the  prodecation 
and  defense  of  said  case. 

Whereupon,  the  said  Shaw  was  asked  if  he  was  ready  to  an- 
swer the  charges  preTerrcd  against  him,  when  petitioner,  by 
his  Counsel,  answered  ready.  The  prosecution  announced 
ready,  and  was  proceeding  to  swear  and  examine  certaiti  wit- 
nesses hereinafter  mentioned,  when  Counsel  for  d^fendftBt, 
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your  petitioner,  4)bjected  to  any  eyidenee  being  given  to  prot© 
the  charge  preferred,  on  the  ground  that  the  said  Mayor  and 
Council  had  no  jurisdiction  to  try  your  petitioner  for  gambling ; 
-that  such  offences  irere  cognizable  and  triable,  alone,  in  the 
Superior  Courts  of  the  State. 

Counsel  for  the  prosecution  then  verbally  announced  that  it 
was  not  proposed  to  try  defendant,  your  petitioner,  for  an  of- 
fence against, the  State  laws,  but  for  a  violation,  by  gambling, 
(he  being  the  Chief  Marshal  of  the  city.)  of  the  charter  and 
ordinances  of  the  City  of  Macon ;  and  consequently,  for  mal- 
practice in  office  and  neglect  of  duty. 

At  this  stage  of  the  trial,  for  the  purpose  of  discussing  said 
que^on,  whether  gambling  within  the  corporate  limits  of  the 
City  of  Macon,  by  the  Chief  Marshal  of  the  said  city,  during 
his  term  of  office,  amounted  to  malpractice -in  office,  and  neg- 
lect of  duty,  under  the  charter  and  ordinances  of  said  city,  de- 
fendant, by  his  Counsel,  for  the  sake  of  the  argument,  admit- 
ted the  fact  of  gambling  within  the  city  limits,  during  his  term 
of  office  as  Chief  Marshal^;  aud  after  argument  had,  it  was 
decided  and  adjudged  that  gambling  by  the  Chief  Marf»lial  of 
the  city,  within  the  corporate  limits  of  said  eity,  during  his 
term  of  office,  did  amount  to  malpractice  in  office,  and  neglect 
of  duty. 

Counsel  for  defendant  then  objected  to  be  tried  upon  the 
charges  thus  preferred,  upon- the  following  grounds: 

1st.  Because  defendant  was  elected  by  the  people,  and  not 
by  the  City  Council :  he  ought,  therefore,  to  be  tf  ied  in  sol- 
emn form,  and  not  dealt  with  summarily ;  that  ho  had  no  no- 
tice of  the  charges  thus  preferred,  and 'therefore,  no  opportu- 
nity of  defence  ;  and  the  said  qharges  were  wliolly  different  to 
the  cbarge  to  which  he  had  announced  Ijimself  ready  to  answer 
as  set  forth  in  the  resolut'it)n  specifying  charges  :  and  that  Ite^ 
was  not  charged  or  notified  in  writing,  then  or  previously,  that 
he  would  be  put  on  his  trial  for  umlpracticc  in  office,  or  neglect 
of  duty. 

2d.  Because  he  had  tio  notice  of  any  distinct  offence  or  of- 
fences of  gaming ;  nor  was  he  called  on  to  answer  the  charge 
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rf  any  distinct  case  Br  cases — when  and  where  done,  or  wh» 
game  or  games  played,  but  to  answer  t)ie  charge  of  gatnin^ 
generally.  • 

8d.  Because  gambling  by  tRe  Marshal,  within  the  city  lim 
its,  is  not,  in  any  sense,  a  violation  of  the  city  charter  or  ordi 
nances,  but  a  violation  of  the  Penal  Code,  and  cognizable  anc 
triable  alone  in  and  by  the  Superior  Court. 

4th.  Because  gambling  by  the  Marshal,  within  the  city  lim 
its,  is  neither,  in  any  sense,  malpractice  in  ofiico  nor  neglcfci 
of  duty,  according  to  the  cliurtcr  arldcl'(lin^TlCc^■. 

5th.  Because  there  is  nothing  contained  in  the  charter,  noi 
in  the  ordinances,  nor  have  instructions,  of  any  kind,  ever  beer 
given  to  said  Shaw,  upon  assliming  tlic  duties  of  his  office  01 
since,  notifying  him  that  ho  would  be  held  amenable  to  Comi* 
cil,  in  any  shape,  for  gambling. 

Gth.  Because,  under  the  city  charter  and  ordinanccp,  th< 
Marshal,  being  elected  by  the  people,  can  only  be  tried  or  dis- 
misspd  by  tlie  Council,  on  the  ground*,  viz :  malpractice  4n  of- 
fice or  neglect  of  duty — and  that  gambling  is  neither  the  one 
nor  the  other. 

All  which  objections,  the  ilayor  and  Council  overiruled,  aufl] 
proceeded  with  the  trial. 

Counsel  for  the  prosecution  swore  the  following  named  wit 
nesses,  to-wit;  John  Chain,  .Eliphalct  E.  Brown  and  Victoi 
Menard,  and  "proposed  to  introduce  the  said  John  Chain  and 
Elipl^alet  jB.  Brown,  who  had  not  been  before  the  Grand  Jntj 
as  a  witness  against  said  Shaw  or  Cooper.  Counsel  for  (defend- 
ant i)bjected,  on  the  gtounds  that  the  resolution  of  Council, 
calling  upon  said  Shaw  to .  answer  the  charge  of  gamblilig, 
having  provided  that  certain  witnesses,  who  had  testified  be 
for^  the  G^and  Jury,  should  be  subpoenaed  to  appear  befon 
the  Conncil  to  testify  against  6h|iw ;  t^id  no  provision  having 
been  made  for  the  subpoena  of  othctr  witnesses,  said  Shaw  had 
a  r^ht  to  expect  that  no  other  would  be  produced;  and  the 
same  tended  to  entrap  him  and  embarrass  his  defence. 

The  objection  to  the  witnesses  was  over-ruled,  a^d  the  fot 
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lowing  i»  t]ie  testimony — and  the  only  testimooy,  of  any  kin4 
— introdaoed«bj  the  prosecution : 

"Victor  Menard,  John  Chain  and  Eliphalet  E.  Ei  own^  being 
duly  sworn,  all  testified  that  they  saw  Ilarvey  W.  Shaw,  the 
principal  Mj^rshal  of  the  City  of  Macon,  gambling  for  money 
on  the  Sabbath,  being  the  Sabbath  before  the  May  Term  of 
-Bibb  Superior  Court,  1853,  within  the  corporate  limits  of  the 
City  of  Macon,  and  during^his  present  term  of  ofiico  as  prin- 
cipal Mar^al.* 

After  i^iosing'tho  testimony,  Counsel  for  tTie  defendant  theft 
naoved  his  discbirge,  on  th6  following  grounds: 

1st.  Because  no  malpractice  in  office,  and  no  neglect  of  duty, 
^d  been  proven. 

2d.  Because  no  notice  to  the  Marshal,  on  the  part  of  the 
^he  Mayor  or  any  member  of  the  Council,*  although  they  knew 
^f  such  offence  within  the  limits  of  the  city,  to  prosecute  for 
^he  oSence  of  gambling,  has  been  or  could  be  proven  to  have 
boon  given  ;  and  because  su^b  notice  is  necessary,  under  the 
^^dinances,  before  the  Marshal  is  liable  for  the  neglect  of 
duty. 

The  question  was  then  put,  whether  Ilarvey  \V.  Shaw,  prin- 
cipal Marshal  of  the  City  of  Macon,  Jiad  been  guilty  of  the  of- 
fence of  gambling,  within  the  corporate  limits*  of  the  City  of 
^^con,  during  his  term  of  office — which  was  unaniraoiv&ly  deci- 
^^ti  in  the  affirmative. 

It  havmg  been  decided  as  above  stated,  that  gambling,  with- 
in Ihe  corflorate  limits,  by  the  principal  Mai*shalj  amounted  to 
^^Ipractice  in  office  and  neglect  of  duty,  under  the  city  char^. 
*^*  aiid  ordinances,  the  Council  retired  to  deliberate  what  ac- 
^^^  they  should  take  in  the  premises.  Whilst  discussing  the 
^^estipns  made,  it  resolution  was  moved  and  agwed  to  by  said 
^^yor  and  Council,  restricting  all  debate,  on  tlie  part  of  Coun- 
^^l  for  the  prosecution  and  defence,  to  one  speech  on  each  side, 
^^  any  single  point  that  might  be  made,  or  might  arise,  in  the 
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subsequent  stagbs  of  the  said  trial ;  to  which,  Counsel  for  de- 
fendant excepted,  on  the  ground  that  the  safive*  cr^pled  the 
defendant's  defence* 

The  Mayor  and  Council  then  retired  in  secret  council,  "with 
closed  doors,  in  the  room  of  the  Clerk  of  Council,  and  after 
remaining  out  for  the  space  of  one  half  hour,  returned  to  the 
Council  Chamber — when  his  Honor  then  read  the  following 
resolution,  (the  same  resolution  having  been  prepared  by  said 
Mayor  and  Aldermen,  in  said  secret  council,  and  tKwi  publicly 
agreed  to  and  passed,  to-wit :)  having  first  allowed  said'Shaw's 
Counsel,  private  perusal  of  said  order,  and  opportunity  to  show 
cause,  if  any  they  have,  why  said  order  should  not  be  made  th^ 
order  of  Council,  and  publicly  passed  ;  and  after  said  showing, 
on  the  paH  of  Shaw,  said  order  was  publicly  admitted  to  Coun- 
cil for  their  action,  and  unanimously  adopted,  as  theif  order 
and  decree,  in  said  case : 

Resolved  J  Tbat  in  the  opinion  of  the  Mayor  and  Council  of 
the  City  of  Macon,  the  Marshal,  Harvey  W.  Shaw,  ill  this 
city,  in  being  guilty  of  the  offence  of*  gambling  within  the  .cor- 
porate limits  of  said  city,  has  been  guilty  of  malpractice  in  of- 
fice and  neglect  of  duty  5  and  it  is  considered  and  adjudged, 
by  the  ilayor  find  Council  of  the  City  of  Macon,  that  Harvey 
W.  Shaw  is  hereby  dismissed  from  the  oflSce  of  Marshal  of  the 
City  of  Macon. 

To  all  which  proceedings  your  petitioner  objected. 

And  your  petitioner  further  shows,  that  at  the  next  regular 
meeting  of  the  said  City  Council,  to  wit :  on  the  17th  day  of 
Juno  aforesaid,  your  petitioner,  by  his  legal  Counsel,  before  the 
minutes  of  the  said  last  meeting  were  confirmed,  moved  said 
Mayor  and  Council  to  reconsider  their  said  proceedings  against 
your  petitioner ;  and  in  support  of  the  same,  presented  the  fol- 
lowing petition,  signed  by  your  petitioner;  and  also  another,  in 
support  thereof,  signed  by  two  hundred  and  seventy  citizens, 
wlio  constitute  a  majority  of  all  the  voters  of, said  city,  under 
:Uc.  charter  and  ordinances  therqpf,  to-wit : 
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%  the  Mayor  and  Council  of  the  City  of  Macon  : 

The  petition  of  Harvy  W.  ShaTT,  late  Marshal  of  tlie  said 
dtjr,  respectfully  shoveth :  * 

That  your  Honorable  Body,  having  at  the  last  meeting  of 
Council,  passed  a  resolution  dismissing  your  petitioner  from  the 
office  of  Marshal,  for  reasons  therein  contained,  as  a  last  resort, 
and  with  the  hope  that  the  action  of  your  body  might  be  recon- 
sidered before  tha  minutes  gf  the  last  meeting  are  confirmed, 
he  has  referred  his  case  to  the  citizens  individually ;  and  prays 
that  the  memorial  he  now  presents,  signed  by  a  majority  of  all 
the  voters  of  the  city,  may  be  examined  and  itcocded.  t6,  and 
that  on  account  of  the  defendant's  condition ;  of  petitioner's 
family ;  on  account  of  the  wishes  of  a  majority  of  tha  citizens 
as  aforesaid,  under  their  own  hands  in  said  memorial ;  and  on 
account  of  the  fact  that  your  late  action  "vfould  throw  him  out 
of  'business,  at  a  time  when  he  could  not  expect  other  means 
of  support  for  the  balance  of  the  year,  he  prays  that  your 
Honorable  Body  would  reinstate  him  in  office  for  the  balance 
of  the  term  for  which  he  was  elected.  On  his  part,  he  promis- 
ing faithfjolly,  and  to  the  best  of  his  power,  to  discharge  the  du- 
ties of  Marshal ;  to  demean  himself,  in  all  respects,  in  such 
manner  as  the  Marshal  is  expected  to  do;  that  ho  will  not 
gamble,  himself,  nor  give  any  aid  or  counteiiancc  to  it  in  other 
persons ;  and  that  he  will  faithfully  prosecute  all  offences  which 
may  come  to  his  knowledge,  under  sacH  directions  as  Council 
may  give  him,  or  the  ordinances  reqtiire  him  to  do. 

All  this  he  is  prepared  to  bind  himself  in  a  bond,  with  good 
security,  to  do  and  perform.  .And  your  petitioner  will  ever 
pray,  &c. 

HARVEY  W.  SHAW. 

June  17th,  1853. 

Statb  of  Georgia,  Bebb  CouNXY-r-Ctfy  of  Maco9i  : 

Wc)  the  undesigned,  citizens  of  Macon,  petition  the  Honor- 
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able  the  Mayor  and  Council  of  the  City  of  Macon,  to  reinstatec^ -^ 
Harvey  W.  Shaw,  the  late  Marshal,  in  his  office  for  the  balanced^  ^ 
of  the  term  for  which  he  was  elected,  he  giving  good  bond  aDdEi>  ml 
other  assurances  to  Council,  that  he  will  not  participate  in,  oca:  <z* 
give  countenance  to  gambling,  in  any  shape  or  fonn,  duyin/»-^  m^ 
the  balance  of  his  term. 

Signed  by  the  citizens  afoi*csaid. 

June  \bihy  1853. 

(The  original  petition  and  signatures  are  thereto  attached,  a&  ..cz^a 
part  thereof.) 

On  hearing  which  memorials,  Council  proceeded  to  ^^x&xTsm:^MZSSL 
and  did  confirm,  their  proceedings  in  the  premises,  by  whi/jF^sii^cl 
your  petitioner  was  dismissed  from  his  said  office  as  Marshal  I  -^ 
and  a  new  election  was  therefore  ordered,  the  said  Council  hav^  -*v 
Ing  befoce  confirming  said  minutes,  permitted  said  defendant*  ^  -^  ^ 
Counsel  .to  file  \l\%  bill  of  exceptions  to  the  j^ction  of  Council  vsm:  ^  ^^ 
the  premises. 

Whereupon,  your  petitioner,  by  Vx^  Counsel,  filed  tlie  follow"  ^^^' 
ing  Bill  of  Exceptions,  protesting  against  the  action  of  said-^  -^" 
Council  in  the  premises,  which  were  over-ruled  by  said  Council     -^' 

(For  first  six  grounds  see  pagQ  4.) 

7th.  Because  the  resolution  of  Council,  calling  upon  8ai(&^  ^ 
^haw  to  answer  the  charge  of  gambling,"  having  provided  thos^^  '® 
.certain  witnesses,  whi)had  testified  before  the  Grand  Jury,  shoulcff^^^ 
be  supoenaed  to  appeJr  before  Council,  to  testify  against  said 
Shaw,  and  no  pro\nsion.  having  been  made  for  the  subpoena  or 
introduction  of  other  witnesses,  said  Shaw  having  the  right  toa^^^^^ 
expect,  and  did  cx[)ect,  that  no  other  witnesses  wouTd  be  pro- 
duced against  him ;  and  that  Council  had,  in  admitilng  such 
other  witnesses  as  the  same,  tended  to  entrap  defendant  and 
embarrass  his  defbnoc. 

8th.  Because  no  malpractice,  nor  any  neglect  of  official  duty, 
had  been  charged  or  proved. 

9th.  Because  no  notice  to  the  Marshal,  on  the  part*  of  the 
Mayor  or  any  member  of  Council,  although  they  knew  of  th^^^ 
existence  of  such  offences  within  the  city  limits,  to  prosccut^^^ 
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far  the  offences  of  gambling,  has  been  or  couH  be  proven  to 
ba?e  been  ^ven ;  and  because  suoh  notice  is  uecessi^ryy  undclr 
the  ordinances,  before  the  Marshal  is  liable  for  neglect  ef  duty. 

10th.. Because  Council,  after  alldwing  said  Shaw  to  make 
full  defeAce  by  legal  Counsel,  and  during  the  prosecution  of  the 
case,  and  while  ohe  of  defendant  a  Counsel  was  addressing  the 
Council  in  the  case,  passed  an  order  restricting  all  debate  by 
Counsel  to  one  speech  on  each  side.  Id  the  after  stages  of  said 
trial,  upon  any  one  point — thereby  embarrassing  his  defence. 

11th.  Because,  since  the  action  of  Council  in  the  premises, 
and  the  publication  of  their  said  proceedings^  under  their  au- 
thority, in  the  city  papers,  and  before  the  <K>nfirmation  of  the 
proceedings  at  the  next  meetiiig[^of  Council,  (according  to  the 
rules)  the  Council  have  been  instructed, "by  a  majority  of  all  the 
votes  in  said  city  limits,  by  a  memoria!  presetoted-  by  them  tit 
said  next  meeting  of  Council,  to  fclnstate  said  Shaw  in  office 
on  certain  conditions,  which  he  then  and  ith^rc  agreed  to  •per- 
form, and  to  which,  no  objection  was  made ;  and  that'-  it  was 
errdt  in  the  Council  to  confirm  their  said  proceedings^  ati^  or^er 
a  new  election,  under  the  new  circumstances  of  the  caae. 
'  And  your  petitioner  avert  that  notice  has  been  given  to  the  said 
Mayor  aod  Council  of  thia  application  tar  eertioraH^  ifhd  that 
be  has  tio^'  given  any  bond  and  security  •nor  paid  any  «osrt, 
neither  being  required  of  hith. 

Whereupon,  petitioner  alleges  error  in  the  said  Mayor  and 
Council  in  the  prenfises^  upon  all  points  taken  ai*d  hpreinSefbre 
fully  fexpressetl  <ind  set  forth.  Therefore,  to  the  end  that  said 
errors  may  be  cdrrectcd,  ;^nd  justice  done  to  your  petitioner, 
may  it  pleaso  your  Honor  to  grant  to  your  positioner,  the  State's 
writ  of  certiorariy^dif^ted  to  the  'Mator  and  Council  of  said 
City  yf  MacQDt  requiring,  them,  through  their  proper  olBcerj-to 
copy  and  send  up  the  proceedings  in  sard  case,  to  tlie  next  term 
of  the  Superior  Court  to  be  hold  In  and  for  said  cotrnty.  And 
may Tt  please  your  Htanor  t«  grant  unto  your*  petitioner  a  new 

•  trial  in  said  case,  or  sncfe  ©ther  onler  as  may  seem  to  your 

*  Honor  proper  in  the  premises,  and  in  conformity  to*  the  .prin- 
dples  of  law  and  justic* ;  and  that  in  the  mean  time,  all  pro- 
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oeeding^  by  said  Oooacil  bo  stayed.    Ahd  as  in  duty  bound, 
your  petitioner  will  ever  pray,  &;c. 

LANDStt  fc  ANDERSON. 

HALL  k  CARfeT. 

STUBBS  &  HHiL. . 

ROBERT  A.  SMITH. 


.  .  Council  Ohahbsr,  June  10th,  1^53. 

REGULAR  MEETING- 

Present — The  JMay  or. 

Aldermen  Holt,  G.  W,  Adams,  0.  F.  Adams,  Johnston,     ^r^ 
Smith,  Rogers,  Clayton  and  Whittle. 

.    Alderman  Johnston's  resolution,  laid  on  the  tabl^  at  the  last     ^^ 
.  meeting,  being  the  first  business  in  order. 

On  motion  of  Alderman  Holt,  action  was  sui^ended  until       ^ 
the  investigaSon  t>f  the  charges  agwist  tho  Chief  Marshal  was        ^ 
w«fe  disposed  of.   Yeas— Hoh,  Whittle,  G.  W.  Adams,.  Clayton         -■ 
an4  M^yor^-^.    Naysr — Johnston,  .0.  F.  Adam^  Smith  and 
Rogers— 4. 

The  case  of  Q.  W.  Shaw,  princip^  Marshal,  charged  with 
gambling,  was  taken  up,  an^  after  hearing,  his  Qdunsel  at  some 
iexi^gth,  and  the  witnesses  in  the  oase,ihe  question  xuune  before 
the  Council,  has  Mr.  H.  W.  Sbaw,  principal  Mairsha],  been 
gmlty  of  gambling  on  the  Sabbath  day,  within  thQ  corporate 
limits  of  the  city,  during  the  p;re8ent  term  of  o£oe  ? 

The  yeas  and  nays  being  called,  it  was  decided  that  he  had. 
Teaa--Jphnston,  0.  F.  Adams,  Itdt,  Whittle,  G.  W.  Adams, 
Smith,  Rogers*  and  Clayton.    Nays — ^npne. 

Council  (ook  a  recess  fer  one  hour,  when  the  following  reso- 
tionw^s  passed: 

Ite9olv0dj  Thai  in  the  opinion  of  the  Mayor  and  Council  of 
the  City  of  Macon,  the  Marshal,  Harvey  W.  Shaw  of  this  city, 
in  being  gui}ty  «f  the  offence  of  ^mbling  within  the  eorporate 
limits  of  said  city,  ha^  been  guilty,  of  malpractice  in  office  and 
.neglect  of  duty.  And  it  is  considered  and  adjudged  by  the 
Mayor  and  Counqil  of  the  City  of  Vacoui  that  Harvey  W. 
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Shaw  be,  and  is  hereby  difimissed  from  (he  office  of  Manibal  of 
&e  City  of  Macon. 

FeeM— JcAiHston^  O.F.  Adams,  Holt,  Whittle,  G.  W.  Ai- 
ms, Smith,  Rogers  aj>d  Ckyton. 

Nay9 — ^None. 

On  motion  of  Alderman  Whittle, 

Besolvedj  That  the  Mayor  be  requested  to  order  an  elecijoBt 
!br  Marshal  and  Deputy  Marshal,  in  terms  of  city  charter,  to 
in  the  existing  vacancies. 

Carried. 

Council  then  a€|joiimed. 
Attest, 

A.  R.  t'REEMAN,  c.c. 

CovNCiL  Chamber,  June  ITth,  1853. 
.  REGULAR  MEETING, 

Present — The  Mayor, 

Aid.  Johnston,  0.  F.  Adams,  Holt,  G.  W.  Adams,  Rogers 
md  Clayton. 

Absent — Aid.  Whittle  and  Smith. 

The  minutes  of  the  last  meeting  have  been  read,  R.  S.  La- 
Ser,  Esq.,  Attorney  for  H.  W.  Shaw,  was  granted  the  juriyilege 
if  reading  before  the  Council  a  memorial,  signed  by  two  htm- 
becl  And  seventy  citizens,  favorable  to  Mr.  Shaw's  being  rein- 
teted  in  his  office ;  also  a  petition  from  Mr.  Shaw  (m  the  same 
idgect. 

The  action  of  the  Council,  in  Mr.  Shaw's  case,  being  recon- 
idered,  the  memorial  and  petition  were  suffered  to  lie  on  the 
able,  and  the  minutes  were  confirmed. 

Attest,  •    .  •     • 

A.  R.  FREEMAN,  c.  e. 

And  said  petition  for  certiorari  wa^  siyorn  to^  as  follows :. 

State  op  Georgia — Bibb  County  :  • 

In  person  appeared  before  me,  E.  P.  Brown,  a  Justice  of  due 
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PMce*in  i^ncl  for  said  county,  Harvey  W.  ShaW,  who,  b^ing        - 
duly  sworn,  de^ses  and  sdys,  that  the  facts  stated  in  the  fore- 
going petition  for  certiorari  are  true,  tt)  the  test  of  his  kuowl- 
edge,  remembrance,  information  and  belief. 
(Signed) 

HARVEY  W.  SHAW. 
Sworn  to  and  subscribed  before  me,  this  the  27th  day  oF 
Juoe,  1853. 

E.  P.  BROWN,  J.  p. 
And  also'the  following  consent  was  endorsed  thereon,  nz: 
Bill  of  exceptions  herein  contained,  and  the  statement  of^ 
facts  have  been  examined  by  the  Counsel  for  Mayor  and  Coun- 
cil and  agreed  to  Juna  27th,  1853. 
(Signed) 

POE,  NlgBET  &  POE, 
Attorneys  for  Mgyor  and  Council. 

And  after  argument  Upon  said  certiorari  Jind  the  proceed- 

ings  therein  set  forth,  the  Court  sustained  the  said  certiorariy    -^^ 
and  granted  the  following  order : 

CERTIORARI  TO  BIRB  SUPERIOR  COURT. 
Harvey  TT.  ShaWy 
•    /      .  vs. 

*'        The  Mayor  and  Council  of  the  City  of  Macon. 

After  argument  had  on  the  above  stat^  certiorari  and  the 
{)tooeediivg8  therein  set  forth  and  contained,  it  is  ordered  and 
adjudged  by  the  Court,  that  said  certiorari  be  sustained^  and 
the  said  ptoceedings  before  said  Mayor  and  Council  be  auashed. 

And  Counselfor  said  Mayor  and  Council  then  and  there 
excepted. 

And  Counsel  for  the  Mayor  and  Council  of  the  city  of  Macon, 
on  this  thirtieth  day  of  June  in  said  year,  being  within  thirty 
day^  from  the  adjournment  of  the  said  term  of  the  said  Court, 
tender  their  bitl  of  exceptions,  and  say,  that  the  Court  eired 
in  sustaining  said  certiorari^  and  in  granting  said  order  quash- 
ing the  proceedings  of  the  said  Mayor  and  Council,  as  set  forth 
therein. 
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f  0%  NlfiiBR  k  PoK,  for  plidntiflSi  in  error* 

IiANXBR  k  Anderson;  StubbsAHill;  Hall  k  Cart»  tot. 
^fendant. 

By  the  Court. — Starnss^J.  delivering  the  opinion.     * 

[1.]  The  first  poix^t  made  in  this  case  is,  that  in  our  Sta^ 
the  writ  of  eertiorari  does  not  lie  from  the  decision  of  a  mnni- 
lapal  corporation. 

Our  Gonstdtution  provides,  that  the  Superior  Courts  ^^  shall 
hi^Te  power  to  eorrect  errors  in  Inferior  JudicatorieSi  bj  wr\t 
of  eertiorari**;  and  the  question  hero  is,  whether  or  not  the 
Mayor  k  City  Council  of  the  City  of  Macon,  when  they  tried 
the  defendant  in  error,  and  dismissed  him  from  his  office,  wera 
acting  as  an  Inferior  Judicatory^  in  the  sense  in  which  that 
term  is  used  in  the  Constitution. 

A  Judicatory  has  been  rightly  defined  to  be  a  Court  of  Jus- 
tice. Was  this  body  acting  as  a  Court,  when  it  tried  the  de- 
fendant ?  We  think  so.  We  thitik  tha(  for  the  purposes  of 
that  trial,  it  was  possessed  of  all  the  elements  of  a  Court  of 
Jusflce ;  that  it  e:iercised  these  just  as  it  did  when  any  ofiender 
against  its  ordinances  was' tried  before  it;  and  that  when  it  dis*- 
missed  Harvey  W.  Shaw,  it  pronounced  a  judgment  similar, 
IB  character,  to  thitt  which  it  rendered  in  all  cases  of  fine  or 
impriionment,  in^ctdd  upon  persons  violating  the  orditaances  of 
thedty.   * 

[2.]  It  is  n^^t  faisbted,  that  the  Judiciary  Act  of  1799  nev^ 
eontemplated  the  issuing  of  this  writ  to  such  a«  corporation, 
but  only  to  bring  tip  a  cause  from  an  Inferior  Court ;  and  that 
20  days'  notice  was  necessary. 

The  Judioiavy  Act  of  1799,  it  is  tf«e,  does  not  refer  to  the 
writ,  as  issumg  to  svch  a  body ;  nor,  indeed,  to  any  other  body 
<Nr  Gourt,  except  the  Inferior  Gourt  proper.  The  terms  of  the 
Act,  ^emUy^  have  illation  to  the  Superior  and  Inferior 
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Qoorts,  (meaning,  bj  the  latter,  our  ooimty  Court,  composed 
of  five  Justices,)  and  the  20  dajs*^  notice  presoribecl^  applies 
aolelj  to  the  latter  Court — ^not  to  other  cases,  where  the  con- 
stitutional writ  of  cettiorari  is  issued  to  other  infericnr  Judica- 
tories. 

[3.]  We  are  next  called  on  to  deterjnine  whether  or  not  the 
defendant  in  error  was  legally  dismissed  froAi  office. 

There  was  some  irregularity,  we  think,  in  the  notice  which 
was  given  to  him.  The  terms  of  that  notice,  as  connnimicated 
to  hiui,  in  writing,  would  seem  to  have  implied  that  he  was  to 
be  put  upon  trial  for  the  oflfence  of  gambling ;  and 'we  thiidc 
he  may  have  very  truthfully  expressed  surprise,  when  verbally 
informed,  on  the  day  of  trial,  that  he  was  to  meet  a  different 
charge,  visf :  malpractice  in  office,  or  neglect  of  duty.  We  can 
readily  see  that  himself  and  Counsel  might  have  been  in  per- 
fect readiness  to  meet  the  first  charge ;  and  yet,  being  netted 
at  so  late  a  moment,  not  have  been  prepared  to  meet  the  other 
accusation. 

'But  waiviiig  this,  let  us  look  to  tho  more  important  ques- 
tion— was  the  Mardial  properly  removed  from  office? 

The  ataendment  to  the  charter  of  the  City  of  Macon,  passed 
February  22d,  1850,  authorizes  the  Mayor  and  City  Council 
to  ^smiss  the  Marshal,  for  malpractice  in  office  or  neglect  of 
duty. 

The  charge  against  the  Marshal,  in  this  clkse,  was  gai^nbling 
in  the  City  of  Macon.  This  was  proven,  and  nothing  else  ap- 
pears, in  the  record,  as  proof  of  malpractice  in  o£&ce  or  nqglect 
of  duty.     Did  this  constitute  malpractice  in  office.  ? 

The  word  malpractice  cannot  be  here  used;  in  the  technical 
sense  of  the  term.  It  is  not  employed  in  the  i^ense  of  rndla 
praxis.  That  is  to  say,  it  does  not  signify  that  unskilful  prac- 
tice, m  a  professional  person,  whereby  some  other  person  is  in- 
jured.' iNor  does  it  mean  mere  neglect  of  duty  ^  for  neglect  of 
diity  is,  in  so  many  words,  specified  in  the  Act  and  in  the  same 
sentence.  It  could  only  signify  some  abuse  of  the  duties  of 
the  MarshaVs  office — as.  extortion,  official  malversatiojiQiifotilier 
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meh  improper  ezen»8e  of  the  ofltoe.    Of.  course  the  oriitie  cf 
gambling  was  none  of  these  things. 

Was.  it  neglect  of  duty  f  In  one  sense,  it  nndonbtedl  j  Vaa 
so.  In  that  sense  in  which  it  would  haye  been  a  aegknst'  or 
violation .  of  any  one's  duty.  It  is  clearly  the  duty  of  eVery 
person  to  abstain  from  gambling ;  and'so,  of  icoorse^af  was  the 
dtity  of  this  Marshal  But  this  is  not  the  sgUse  in  which  the 
term  was  nsed.  It  was  plainly  employed  in  the  sense  Of  neg- 
lect of  oflScial  duty — ^his  dnty  as  Marshal — ^not  as  a  gocd  cid- 
aen.  What  his  official  dnty  was,  the  ordinances  will  show. 
The  following  are  the  official  duties  which,  it  is  sapposefjl,  he 
has  violated :       * 

1.  It  is  made  his  duty,  by  the  chalrter,  ^^  npon  notice,  in 
writing,  from  the  Mayor  or  any  member  of  the  Council,  to 
prosecute  all  offenders  against  the  laws 'of  the  State,  for  crilnes 
^eommitted  in  the  City  of  Macon".  And  in  case  of  any  offence 
committed  in  his  presence,  or  within  his  kiipwledge,  ^^  it*  shall 
be  his  duty  to  prosecute,  without  notice".  Here  is  a  clear  and 
definite  duty  prescribed,  a  violation  or  neglect  of  which  would 

.  seem  to  be  a  sufficient  cause  for  the  removal  of  this  officer,  if 
the  Mayor  and  City  Council,  themselves,  had  not,  by  th^ir  or- 
dinance, otherwise  enacted.  We  find  that  in  the  5th  section 
of  the  ordinances,  under  the  head,  Marthal  and  Deputy  Mar-- 
%kal,  it  is  declared  that  it  shall  be  the  duty  of  the  Marshal  to 
prosecute  all  offenders,  &c.  in  the  City  of  Macon.  And  if  he 
-shall  ^^  fail  or  refuse  to  do  so,  when  notified  so  to'  do,  by  the 
Mayor  or  any  member  of  Council,  he  shall  be  remored  from 
'his  office".  Here  the  corporationhare  pdainly  restricted  their 
right  to  remove  this  officer  for  not  prosecuting,  to  ^ases  where 
he' shall  fail  or  refuse  to  prosecute,  after  being  notified  so  to 
•do. 

It  is  not  pretended  that  the  defendant  in  error  failed  or  re- 
fased  to  prosecute  on  thi#  occasion,  after  bein^  notified,  nor 
iras  this  the  charge.  Indeed,  it  does  not  appear,  by  the  re- 
cord, that  he  did  not  prosecute.  Ho  coidd  not,  therefore,  for 
Hob  causOj  have  been  removed. 

2.  Simibr  observations  may  be  made  in  relation  to  the  duly 
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•of  tke  MalTibal,  a?  prescribed  by  the  3d  seclion  of  the  ordinan — 
pes  under  this  head. 

3.  The  doty  of  the  Marshal,  prescribed  by  the  8th  section  of^ 
4li«  ordinaaces  'under  the  head,  Nuisance^y  as  cit^  by  the 
learned  Counsel  for  the  plaintiff  in  error,  requiring  that  officer  to 
'^  arrest  all  persons  offending  against  the  public  safety,  moralitj 
or  decency*',  does  not  apply  to  cases  of  gambling,  but  to  cases 
of  nuisance,  or  quasi  nuisance.  This  Marshal  did  not  violate 
that  section  therefore. 

4.  Neither  does  the  7th  section,  under-  the  head.  Marshal 
4md  Deputy  Marshal^  apply  to  cases  of  gambling,  but  to  cases 
of  disorder,  drunkenness  or  riot  in  the  streets. 

These  are  all  the  duties  of  the  Marshal  which  have  b^n  re- 
ferred to,  as  having  been  violated  by  the  defendant  in  error. 
And  it  mu3t  be  very  plain  to  every  one,  that  the  act  of  gam- 
bling, charged  and  .proven  against  this  defendant  in  error,  was 
not  such  a  neglect  of  the  duties  imposed  l^y  these  ordinances, 
as  authorized  the  dismissal  of  the  Marshal^  according  to  the 
chiirter,  unless  the  act  of  gambling,  in  itself^  constituted  such 
neglect  of  duty.  That  it  did  constitute  neglect  oC  official  duty, 
we  cannot  think.  He  had  no  warning  to  this  effect — no  no- 
tice, that  if,  while  holding  the  office,  he  gambled  he  would  be 
dismissed-^he  did  not  take  the  office  with  any  such  understand- 
ipg  >  and  though  the  act  was  highly  immoral  and  criminal,  yei^ 
it  was  not  a  neglect  of  duty — ^in  the  sense  in  which  the  Legifh 
lature  used  the  t^rms. 

We  ca9  but  express  regret,  that  we  have  been  compelled,  l^ 
a  senso  of  our  own  duty,  to  t^ko  this  view  of  the  case  before 
us.  It  would  have  given  us,  gr^at  plettsure,  if  we  could  have 
austafned  the  Mayor  k  City  Council  of  Macon,  in  the  action 
which  they  have  taken  against  this  defendant  in  error,  who 
proved  himself,  in  point  of  moral  conduct,  so  unworthy  of  the 
office  which  hq  held.  We  would  fain  have  given  them  aid  in 
the  effort  to  suppress  this  abominable  vice  of  gambling  in  their 
community.  They  need  such  aid,  if  this  record  is  to  be  be- 
lieved. It  is  a  sad  report  which  it  makes  of  the  state  of  mor- 
als, as  regards  this  vice,  in  that  flourishing  and  thriving  city. 
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^y  the  record  before  .us,  it  appears,  that  not  far  from  one  hnn- 
ii^  and  fifty  presentments,  for  this  offence,  were  made  by  the 
(^Tand  Jnrj;  at  the  time  this  defendant  in  error  was  presented; 
^d  that  other  persons,  besides  the  Marshal,  charged  wiA  im- 
portant official  duties,  and  responsible  for  the  good  order  and 
iDorals  of  the  pl^ce,  were,  at  the  same  time,  put  under  accusa- 
tion ;  and  stfterwards,  punished  for  this  same  offence  of  gam- 
bling.    And  we  are  sorry,  indeed,  that  we  cannot,  by  our 
Judgment,  aid  those  who,  by  rebuke    and   punishment   of 
the  defendant  in  error,  have  manifested  a  desire  to  lessen  th^ 
frequency  of  this  crime,  in  a  community  where  it  is  so  preva- 
lent.    If  we  have  not  done  so,  it  is  only  beoause  we  ceuM'not, 
and  yet  have  regard  to  those  legal  principles  to  which  every 
citizen,  however  immoral  his  conduct  may  have  been,  has  the. 
right  to  lopk,  as  safeguards  of  his  person  and  property. 

So  far  as  we  can  tell  from  the  record,  no  objection  was^ade 
to  this  proceeding  in  the  Court  below,  on  the  ground  that  no 
e£Rect  could  now  be  given  to  the  judgment  of  the  Court,  even 
if  it  should  find  that  the  Mayor  &  City  Council  had  comipitted 
error  in  dismissing  this  Marshal  from  office,  inasmuch  as  the 
time  for  which  he  was  elected  has  transpired,  and  he  could  not 
be  restoied  to  offi^^e  by  the  judgment.  And  as  the  Court  be- 
low was  not  asked  to  give  an  opinion  on  this  point,  and  ap- 
pears to  have  given  none,  we  suppose  it  is  right  that  we  should 
not.  The  parties  seem  to  have  made  a  case  for  the  Court,  and 
to  have  been  satisfied  to  take  the  judgment  on  the  points  pre* 
aented. 

Let  the  judgment  be  jiffirmed. 
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IXo.  25.— NATHiunBL  C.  Banibl,  and  his  wife,  BusA  N.  Dak- 
lEL,  plaintiffs  in  error,  t«.  James  S.  HoLLiKdsHBAD  and 
Nathan  Bryan. 


£1.].  When  an  execntor  or  adminiBtrator  fields  It  neoessai^  to  Uring  suit  apoA 
a  debt,  which,  in  the  mjuiagement  of  his  testator's  or  intestate's  estate,  ha 
has  suffered  to  be  contracted  with  him,  for  and  on  account  of  said  estate, 
he  may,  at  his  option,  declare  upon  that  debt  as  one  due  to  him  in  his  rep- 
resentatiye  character,  or  as  due  to  him  personally. 

p.]  If  he  mean  to  declare  on  such  a  debt  in  ids  representatiye  character,  he 
.  should  show  in  his  petition,  that  the  debt  is  due  to  him,  as  such,  by  setting 
forth  that  it  is  owing  and  payable  to  him  ^  as  execator'V 

£3.]  Where  plaintiflfs^sue  as  administrators  of  J  W  H,  and  so  reoover  a  judg-^ 
ment,  upon  which  the  costs  cannot  be  collected  firom  the  deftndants ;  and. 
the  officers  of  Court  issue  their  execution  fbr  the  same  (under  our  Statute) 
against  these  plidntifl^,  jis  administrators  of  J  W  H :  ^eld,  tfiat  such^l  fa^ 
could  not  properly  be  leried  on  pi>operty  in  the  hands  of  one  of  the  heirs, 
which  had  been  of  the  estate  pf  J  W  H,  and  which  the  hek  had  received  in 
settlement  with  the  administrator ;  that  ti^e  title  df  the  heir  to  the  proper^ 
sold  under  such  levy,  wa^  not  dirvested,  aud  that  hc^  had  the  right  to  recover^ 
the  same  from  the  purchasers  at  Sheriff's  sale. 

£4.]  The  doctrine,  that  a  purchaser  without  notice,  for  a  valuable  considera- 
Uon,  is  entitled  to  the  protection  of  the  Courts,  applies  wher«  there  is  prior 
equitable  title  only :  but  where  there  is  pri<)r  legal  title,  the  rule  is,  caveai 
mnptor. 

Ejectment,  in  Macon  Superior  Court  Tried  before  Judge 
PoWBRS,  March  Term,  1854. 

This  was  an  action  of  ejectment  (in  JOnes'  form)  brouglit  by 
the  plaintiffs  in  error,  for  the  recovery  of  let  of  land,  number 
81,  in* the  8th  district  of  originally  Houston,  npw  Macon 
County. 

On  the  trial,  plaintiffs  read  in  evidence  a  plat  and  grant 
from  the  State  to  John  W.  Harper,  for  the  lot  of  land,  dated 
the  6th  day  of  November,  1829. 

Plaintiffs  then  proved  the  death  of  John  W.  Harper,  and 
that  Mrs.  Daniel,  the  plaintiff,  was  his  sole  survivil^g  heir  ^ 
law ;  and  the  possession  of  defendants,  and  closed^ 
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The  defendftnti  then  read  in  eyidence  ft  deed  from  the  SheriflT 
ot  If  aeon  (kmntjj  tteMted  to  ihemulbren,  on  the  4th  day  of 
Juljy  1948,  Connsel  for  plaintiff  having  ccmaented  to  waive 
the  production  of  the  jL /a.  under  which  the  land  was  sold,  and 
admitted  that  it  was  set  forth  correetlj  in  the  deed,  as  follows^ 
^  The  officers  of  the  Superior  Court  of  the  County  of  Clark, 
against  Anslemn  L.  Hurper  and  William  Shaw,  administra- 
tors of  John  W.  Harper,  deceased." 

The  defendants  dosed,  when  plaintiflb  offered  in  evidence 
exemplifications  from  the  records  of  the  Court  of  Ordinary  and 
^e  Siq>erior  Court  of  Clark  County,  from  which  it  appeared 
that  Anslemn  L.  Harper  and  'William  Shaw  were  appointed 
administrators  on  the  estate  of  John  W.  Harper,  deceased,  by 
^e  Court  of  Ordinary  of  Clark  County,  at  the  Ndvembcor 
Term,  1886. 

That,  at  the  February  Term,  1846,  of  Clark  Superior  Court, 
&a.iper  and  Shaw,  administrators  of  John  W.  Harper,  deceas- 
^d,  -brought  aju  action  of  debt  against  the  makers  of  the  foUow* 
^8  note: 

^^  Twelve  months  after  date,  we,  or  either  of  us,  promise  to 
I^y  the  administrators  of  John  W.  Harper,  deceased,  the  right 
^^d  just'sum  of  four  hundred  dollars  and  twenty-five  cents,  for 
'^xie  received,  diis  6th  day  of  February,  1838. 

SOLOMON  P.  KENT. 

THOMAS  A.  TUCK. 

WILLIAM  SHAW." 

There  being  several  credits  on  said  n^te,  Ae  last  entered  in 
Januarys  1846 ;  on  which  note  they  obtained  judgment  at  the 
August  Term,  }847.  Ezecution.was  issued  tiiereon,  and  re- 
turned by  the  Sheriff;  with  the  entry  of  ^^nulla  bona*'  thereon, 
on  die  16fth  day  of  December^  1847 ;  whereupon,  the  Clerk 
issued  ^fi.fa.  for  cost  against  the  plaintiffs. 

Connsel  for  liie  46f0adant8  objected  to.the  introduction  of 
the  exemplifioaticM.  The  Court  sustained  the  objections,  and 
Oouoariii 


m       stJBBSMB  comes  of  obobchili 

DAoiel  and  Wife  v«.  Hc^Ungshead  aid  Bryan. 

S.  Hall  and  T.  B.  R.  Cobb,  for  plaintiffs^in  ^rror. 

J.  J.  ScARBpRouQH,  for  defendants  in  error^ 

jBi/  the  Court. — Stabnes,  J.  delivering  the  opinion. 

[1.]  When  an  executor  or  administrator  finds  it  necessary 
to  bring  suit  upon  a  debt,  ¥rhich,  in  the  inanagement  of  his 
testator's  or  intestate's  estate  he  has  suffered  to  be  contractedl 
irith  him,  for  and  on  account  of  said  estate,  he  may,,  at  bis  op- 
tion, declare  upon  that  debt,  as  one  due  to  him  in  his  represen- 
tative character,  or  as  due  to  him  personally. 

[2.]  If  he  mean  to  bring  the  suit  in  his  representetive  char- 
acter, apt  and  fit  words  should  be  used,  for  the  purpose  of  man- 
ifesting such  intention.  When,  in  such  case,  he  declares  on 
such  a  contract,  it  seems,  by  the  rules  of  pleading,  not  enough 
that  ho  should  simply  style  himseU  executor  OTodmintstrator'^ 
that  he  should  describe  himself  in  his  petition,  for  example,  afl 
^^  A  B  executor  of  C  D ;"  for  this,  it  is  held,  only  shows  that 
the  debt  was  contracted  with  him  in  that  character,  but  does 
not  show  that  he  has  elected,  in  his  suit,  to  treat  it  as  the  debt 
of  the  estate.  It  is  said,  that  subjoining  to  his  name,  in  suck 
a  suit,  the  word  ^^ executor"  or  ^^administrator"  is  simply  a 
dedignotio  pernonce;  and  that  if  he  mean  to  have  the  debt 
treated  as  one  due  to  him,  strictly  in  his  representative  right, 
he  must  describe  it  as  such,  by  annexing  the  words  ^^  as  execu- 
tor" or  ^^  as  administrator"  to  his  name.  Brigden  va.  Parkei^ 
(2  Bo$.  and  P.  424i)  ffenshall  V9.  Bobert$  et  al  (5  EomL  150. 
6  Hait.  405.  2  Bir^.  177.  9  Moore,  840.)  HoUis  and  our 
other  v$.  SmUh,  (10  Hatt.  208.  1  Cfh.  Plead.  288,  284.  2 
Saund.  117  d  and  note$y  5th  ed.)  CHlbert  vs.  Hdrdwieky  (11 
aa.  599.) 

This  rule  se^ms  to  be  rather  arbitrary,  and  the  reaaons  for 
it  not  very  satisfactory :  but  this  does  not  matter  muohy  per- 
haps, if  it  be  well  understood  to  be  the  law.    As  a  ndft^  H 
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^»Wbyit.  '  .,     ,^      ..;     ,.  '..    ;    .       '  .^  ,    ..^ 

{>}  Tht  jndgmiitfar  ooeW^  Wer.irhicli  (hMl^bd^  fl»M, 
vu  entered  up  in  %  mdX  yMth  bad  bttn  in^tkutedvpoii^  a  pW 
laiwory  note,  ntade,  a^d  ^Mcuitd  tfy  Botptmm  f^  K«Dt*m4 
otlwi%  in  f«?ar  .of,  aii4  pa^nable  to  ^  tbe  adminiftratoia  of  Jolu| 
W»  0arper»''  Wftfind  by  this  reoovd^  ibat  aoib  wta bnmght m 
the  Bame  of  ^^  ABsolmn«L.  fiarpei;  and  WHliam  Sfai^w,  adiiiin«r 
istnton  of  John  W.  Hai^^,  deceased.".  9lie'  verdiei  is  for 
the  <*^Qtii£fB'' ;  t6fi  judgHicnt  foBowB  the  verdict^  and  tho 
eiacition  issuediii  iavor  of  *^  Ansehnn  L.  Harper  and  Wm* 
Sbi^W,  tdminitftratord,"  ko.  Thej  jiave  not  sued  as  adminm- 
^otwr^  tMj  tbcroforo,  according  to  tke  -above  Vule,.  tlioy  did 
not  elect  to  treat  thB  debt  other  than  as  on^  personally  dii4 

thea.    '1 

•  ■  •  • 

Of  conrse,,  If  the  reeorery  was  tfaeir's,  personally^  and  tba 

<^t8  were  due  to  them  ]ler8onaIly,  all  tlie  incidentg  of  such  re^, 

<^ery  mast  -take  leffoct'witli^  reforonee  to  th^m^  and  in  no  wise* 

li&ve' relation  to  their  intestate's  estate.     The  officers^  then^' 

BbmldhaTeisaaed  their  ^.jfa*  ag«ii>st  Ansehnn  L^  Harper  and 

Wa. ShaW| ihephiintlfiaiii the.^mstfy  and ha^a datiscd  a la^ t<ft 

hATo  beea  made  upon  their  .property ;  for,  4icoording  to  tba  l^it 

irUch  prerails  01^  this  subject,  tbejr  bad  no  jrigbt;^'  ahatevBr,  to 

hsTS  this  execution  leyied  upon  the  land  in  question,  belenging 

to  tha  plain^ift  lA  error,  »nd  received  from  thi«  estate ;  and  tbe 

title  of  plaintifis  Ia  error,  was,  of  oourse,  not  diveiit^d  b^.  the 

sale. 

Tbe  Court  orred^  therefore,  in  rejecting  tbe^  exempKfioatioaa 
of  tba  record  From  Clark  Comity,  offered  for  tbe  purpose  of  show* 
iag  ihkt  these  adminiatimton  bad  deolared  on  said  note  in  'their 
iBdiTidaal,  and  not  tbelir  rapresentatifid  abaiitctef . 

Hoi  -only  does  the  record,  wtucl^  waa  thaa  rejected,  show* 
Aat  tbeie\adQsii4sftraton  bad  elect^^  to  treat  tUs 'debt  aa 
tbejr  ^wn,  an^.iiot  a  iphi  of  the  estate  ;;bMt  the  aettlamtnt  be* 
twe w  ibtt  and  the  b^rs,  as  prttveat  by  tbadepoaitioiia  6f  Oreon 


B.  'Akfgoc^  Sk}.  «eem«  t6  enooVirit^e  ilUfl  cotiolnildtf,  i 
these  depositiODA  should  have  been  admitted. 

'  [4.^  Vb/B  d6ctnne  that  a  |mrcha8er  withoiit  notice,  tar%y%^^m 
mble  ti>iisIdefatioti,  k  et^titled  ie  the  piDteetidn  of  die  Conrtas^ 
li^ieh  Iras  invoked  by  the  Counsel  for  Ihe  defendant  in  error  ^kjj 
does  not  apply  to  sncK  a  ^^se*  That  doctrine  isapplioaU^^fl 
iHiei^^  there  is  prior  •equitable  t(ile  only;  btft  where  there 
prior  legal  title  the  rule  is  cave€ft  emptor. 

Here,  if  diero  was  no  foundation  f6r  an  ezeoution  lor  t 
agltinst  the  estate  of  John  W.  Harpen^f  Ae  officen  were  : 
entitled,  as  they  clearly  were  dot,  to  enter  up  judgment  i 
the  goods  and  chattels,  rights  and  credits  of  John  W. 
per,  iu  the  bgnds  of  Anselmn  L.  Harper  and  Willjam  F^'       r, 
09   admini^rdtorSj  ^c.    they  should  not  hare  caused  th^i^ir 
executiqn  for  costs  to  be  levied  on  property  of  the  plaintifi        ia 
error^  which  had  been  property  of  the*  estate  I  the  levy  wa^    s 
trespass  and  the  title  of  pkintifisi'n  error  waS  not  divested  1»j 
ihe  sale.    Such  title  remained  .in  them,  «nd  the  purchasers  < 
not  be  protected 'against  that  title. 

These  considerations  dispoije  of  the  case,  And  iteke  it  \ 
necessary  for  us  to  examne  any  othef  poin€nladeb7tfaepIiiil2• 
ti&  in  error,  «     .  • 

•Let  the  judgment  be  re\'ersed. 


Ntt.  26;-^Wxi'LiAM  G.  LiiTLfi,  plaintiff  in  erirori  v$^  Bbtav 
.    IsaEAH,  tt  al.  defendants.  .    * 

(:.]  rrocfi.s.<*  jioX  i's&u^in  coapIU«ce,  substairtiaUj,  with  ihi»  reqai^meiOi 

of  Uie  Judiciary  Act  of  17^9,  or  the  Ameft^iog  Act  of  1340^  concfrninf 

Vai^Tr  of  procei s,  is  nnll  And  Toid.^    Bjxch  ^ef«ct  vHlstcai  ibm  wfiole  pro- 

^cedtngf '  flad  b  not  Ik  menfi'  trregoUrtty. 

^2]  Wliere  the  dtKiindafiti  Id  an  action  of  ejecto^ent,  Mt  or  btHyra  t)ia  tiais 

.  irhon  tbe  baiuc  was  returaable,  wtnt  beibr«  the  CUrlc,  to  wImHb  His  aaiBe- 
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^u.  retnmabley  ao4  agroed  to  ackao^ledge  service,  jud  waiye  p^ocHi^  . 
and  ihat  offlcer  aed^ntaBy  neglected  to  Ihsert  such' wairer  in  the  aoknawH 
e^inMQt;  infoaidkjrliitonpbA  the  patiCkm^ttMl  which  iraaiigMd  by  thir 
|ir$aa^«9ld  dia  9«  attach phioeaa  thwtto;  and  where,  aftar  Ter^d  aitft 
Yzit  9f  poapcasion  isaoed,  an  aiBda?dtl  of  illegality  was  made,  on  iha  |p:o\uB| 
of  such  want  of  process,  or  o(  waiirei^,  and  (he  same  was  returned  to  ih0 
Sfaperiof  Conrt,  at  which  a  motion  was*  made  to  set  aside  said  writ  of  poa^ 
session,  iMieaaae  tharprooaaa  had  not  been  attached  to  the  petition,  ar 
wai^^i  J5MI»  that  ■fMoCfiDOOf  vadflJDf  the  aatlalaction  of  tha  (ik>urt^  ihU 
wairer  of  pvocesa  had  been  accideqUlly  omitted  by  Uvc,Clerk,  from  the  a»* 
knowledgmant  of  ^enrice^  which  he  endorsed  upon  the  petition,  and  whiqjl 
was  dgnelf  by  the^defendants,  t&at  this  oadsslod  might,  nnder  tha  direo 
Hon  of  tfao'Goart,  bf  lAippliad  by  aaendmenC,  nunc  pro  tmu, 
jJL}  Wbat«  A  oolioii  was  «ade  by  the  plaintiiTin/.  /o,  to  eoMtiaue  saoh  a 
caaa^  lor  the  porposa  of  jprocncing  tha  testimony  of  one  of  the  dcfeodaAta 
making  snch  waiver :  JEfild,  that  it  t^as  error  in  the  Court  to  refuse  su^ 
continaaaee. 

Ifodon  to  set  luride  jadgminti  m  Crawfori  Superior  Omrk 
Dttnded  by  Judge  Jfo^itSLB^  M4reh  Terai,  1864. 

.         *  *  -     . 

Thii  ins  a  case  in  which  an  action  of  ejectment  had  been 
brought  by  ^e  plaintiff  in  error,  against  the  defendanta.  Pleal» 
Itad  been  filed  and  a  yerdSct  had^^adginent  entered  mp  and  a^ 
irrit  of  petsee^n  iffued;  to  whieh,  an  dffidant  of  iUegality 
was  filed,  and  at  l^e  next  term  of  the  Court,  a  motion  wa0 
made  to  Taoate  the  jud|pen^  oi^  d^e  ground  that  no  prpce^s 
had  been  attached  to  the  oifginat  declaration,  nor  any  copy  of 
process  served  on  defeitdanta;  nor  was  there  any  ir^ver  of  ^o- 
eess  by  defendants, 

th^re  was,  on  the  original  declaration,  the  tblloijring  entry; 
^We  acknowledge  due  and  legal  Service  of  the  within,  aiol 
waive  die  necessity  of  a  copy  &nd  service  thereof  by  the  Bheritt 
June  i9,  1849. 

(Signed)  K  BL  SGABBOROlTaH, 

BRYAN  INGRAM, 
By  T,  H,  Montfort^  Af^". 

The  plaintiff  proved  by  T,  H-Hontfort,  Esq»  dlxat  he  signed 
the  acknqidedgment  of  eervice  for  Bryan  Xpgrasi;  as  bis  A(^ 
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Little  0».  Ingram  ft  al, 

tfffnej'.  t}iJit  lie  did  not  read  it :  that  kis  object  was  to  9%ve  bia 
eUeat  coetei.  and  that  he  did  XK>t  think  aaj'thing  about  whelbeir 
w^ceser  was  waived  or  not ;  bat  that  his  clienl  afterwards^  rati. — 
ned  what  he  had  done ;  plaintiff  also  proved  bj  J..  J.  ]^j,  tlx^ 
t^rk  who  drew  up  the  acknowledgment  of  service,  that  he  ha»c3. 
intended  to  inseirt  a  waiver  of  proces^^  and  supposed  he  hi^d 
done  so  }  that  the  omidsion  Was  bj  mistake.     Plaintiff  mov 
to  direct  the  Clerk  to  annex  process  nunc  pro  tunCy  which 
realised.     He  then  movod  to  .amend  the  a^noMiedgment     of 
B^vice,  b J  adding  a  wiiiver  of  process,  whieh  was  refused.    tr3Le 
then  moved  to  continue  the  Qause,  for  the  purpose  of  filing  ixx- 
lerrogatOries'for  H.  N.  Scarborough,  one  of  the  defeAdtfn^s  ; 
by  whom  he  stated^  that  he  e;cpected  to  proVe  that  it  was  t-lie 
intention  of  the  parties  to  waive  process.     This,  also,  was  re- 
fused, i^n4  tljie  Oourt  fiassed  an  order  vacating  .the  jadgmeot^ 
To  which  decisions  and  rulings  Qf*  the  Conx^,  plaintiff  excepted* 

8.  ft  33m  P.  B!alLj(  for  plaintiff  in  error. 

Huktbe;  Bailey,  for  d^ndant 

.    By  the  GourL-^TAR^nSj  J.  delivering  .the  opinion. 

«  [1«]  The  mischief  whiqjb  the  Sthscction  of  the  Judiciarj  Actof 
J1799  (relating  to  process)  seems  to  have  been  intended  to  rem- 
.  edy,.  was  the  inconvenifenc^  arising  from  the  groat  multiplicity 
gf  the  forms  and  requisites  of  process,  for  the  coiQmeneemeDt 
of  actions  at  Law.  Previous  to  the  pq^sage  of  that  Act,  the 
practice  'of  the  English  Courts,  in  this  respect,  was  of  foree  in 
our  State,  and  not  a  little  trouble  apd  difficulty  must  sometimes 
liave  been  found,  in  selecting  the  process  suitaole  to  the*  action 
to  be  brought.  It  was  uodoubt^dlj  to  obviate  this  seriona 
inconvenience,  that  the  Legislature  prescribed,  not  a  precise 
form,  but  certain  requisites  which  should  be  found  in  every 
process.  An^  more  effectually  to  remedy  the  great  evil  whidi 
they  had- in  view,  and  ensure  compliance  with  the  terms  imposed, 
they  adopted  a  stringent  provision,  that  "all  process  issued 
'  'and  returned  in  Any  other  mahner,'^  should'be  "viulluiid  Toid"« 
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Ltttfo  m  Ikgnflu  d  4A 

They'  %hm  esd^Tfrtd'to'iabe  eurety  that  the*  A<S(  should  -be 
irilat  iras  iBteutfed---^  ttilficfti^  .   « 

We  canxeadily  conedive,  that  in  tiew^  thaie  thin^  Oonrta 
gMng  c<mteB^K)i|txieoiis  'construction  to  this  Aot,  ahoiilcl  ^ye 
ieVk  it  -their  dsty^  in  good  faith^  to  enfoi^se  it  in,  the  spirit  of  its 
enaetmtnty  and  ihoold  b%velieldy  that  if  adefendtatwaebroinght 
kito  Court  by  a  simple  service  though  he  iraived  process  in 
imtiDg,  or  if  ke  appeared  aad  pleaded  wtthont  process,  and  not 
loibjecting,  that  still  he  iras  hrovght  into  Ootart^bjr^  pjoeeeding 
iuiiuing  forthy  M  a  mann^  oUter  tldin  diat  .pMcrfbed  J>y  ihe 
Slatate/that  this  ^ims  therefore  wholly  void.*  Such  •seems  to 
Iiave  been  the  ISontempohtneous  exposition  of  this  Statute^  in 
the  tkree  oldest  Jndteial  Districts  of  this  Stbte ;  and  a#^t  gen- 
igrat  mle,  perhape,it  bas«ontlniiecr<(o  be  tbecoasttUQtion  in-all 
pa^ts  of  onr  State* 

It  seems'to  hAve*  been  sometimes  decnded,  that  if  the  defen- 
dant expresdy  icaited  prooesS)  the  same  med  ^ot  be  att*clied; 
4mt  this  doe^  not  4ppear  to  have  been  veil  settled,  tetil  the  Aol 
of  1S40  was  passed.  .•         «  • 

The  proYiripn  inth»  dth.  section  of  the  A^t,  of  '99,  to  the 
•effect,  that  9*  no  answer,  rettmn  prooessj  ^gment,  or  other 
jprodieedingt  in  uiy  miil  cause,  jtbali  b^  abated;  .arrested,  rev^ 
ersed  or  quadied  for  Any  defect  in.tmstter  of  form,  >bO«,  but  the 
<!leifa:t^on  motion,  shall  cause  the  some  to  be  amended  at  the 
ta9i  term'^  iCc,  does  not  disturb  the  view  we  hare  taken. 
'  That  eleirly 'refers  to  sueh  ini^takes^'in  -form^  or  clerical 
errors  iU  th6  process,  aa  might  be  made,  when  there  was  a-com- 
I^iance  with  the  chief  and  substatitial  tequhrites  Of.  the  Statute. 
Tht  two  provisions  aro  aecos4ingly  in  harmony ». 

This  reasoning  bringij  us  to'  a  condusiott,'  that  a  process, 
s^tontaally  OOlttplying  with  the  requisites  of  the  Act  of  1799, 
or  a  distinct  waiver  of  such  proce^,by  Uie  defendant,  ie  a  ne- 
cessary oondifiotf  precedent^  to  an.^en  at  Common  Law;  that 
the*  Absence  (heretf  is  a  fieital  defect,  which  vitiates  the  whole 
proceeding — is  not  a  mere  irregularity^  and  cannot  be*  dis^ 
Reused  with  by  acknowledgment  of  service  Or  appearance  and 
pleading*  *  AaS  tiiis  reasoning  siUisfiesns,  too/thatthe  diecis- 
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ioii  of  this  Ooort,  npoo.  tim  pointi  in  the  iMe  of  Beall  tw, 
Blake,  (13  &4i.  B.  267,)  w^  correct,  and  ii  soitaiued  by^o^t 
«f  tiie  04868  ihere  cited. 

[2.]  Whaterer  may  have  been  the*  vlewa  previoufllj  entei^ 
tained  by  our  Cpurts,  the  Act  of  1840  l^kB  settled  the  law,  that 
a  defendant  may  waive  process;  utid  that  afii^r,  he  has  done 
80,  the  cause  i&jightljr  in  Court. 

In  the  case  beforetis^  the  plaintiff  in  error  contends  .that 
suffident  proof  w^  made  before  the  Court  below,  of  the  waiver 
of  proqeBB,  in  compUaaice  mth  the  Act  of  ISiO ;  and  that  it 
was  by  the  acddantal  omission  of  the  CIeirlt,«  that  sucll  waiver 
does  not  appeiar  in  connectioii  with  ^e  petition;  .that  conse- 
quently*, the  record  might  hayc  been  amei^ded,  at  any  stage  o^ 
ike  proceeding ;  and  thtft  tfie  attendment  which  W8a  moved^ 
should  have  been  allowed. 

It  is  true,  that  Courts  may  cupe  the  accidei^tal  errors  or 
omissiOBB  of  their  officers,  and  direct  amendment  of  their  re- 
cords accordifigly*  This  iei  a  familiar  and  well .  settled  rale. 
And  we  have  no  doubt  that  if  there  were  a  waiver  of  proceas, 
in  this  case^'  m^e  before  the  Clerk,  at  the  time  aOrvice  was  ac- 
knowledged, and  that  Clerk  waa  authorized  to  umert  the  8i^me  in 
the  acknowledgment  of  service  upon  the  petition,  and  accident^y 
neglected  or  omitted  80  to  do,  that  tbia  is  such  an  error  or  mis>- 
take  in  this  record,  aa  may  be  amended  after  verdict.  In  such 
ovent,  the  proceeding  wodd  not.  have  been  defective  oi  trct^, 
inasmuch  as  a  waiver  of  process  had  been  given  and  the  defend- 
ant had  come  into  Coari,  or  had  been  brought  into  Court,  in 
conformity  with  tiie  rec^uirementa  of  our  Statute  Law. 

Whether  the  testimony,  to  this  point,  which  was  before. the 
Court  below,  sufiSciently  proved  such  waiver,  we-  do  not  .deem 
It  necessary  to  decide,  as  there  waa  another  point  on  whidi  we 
prefer  to  diflpoee  6f  the  oase. 

[3.}  A  motion  to  continue  was  made  by  the  plaintiflf  in  er- 
ror, in  order  that  the  testimony  of  Henry  N.  Scarborough 
might  be  procured. 

Aocordmg  to  the  case  as  made  by  die  record,  tha^  witaesB 
would  have  swnm,  that  as  one  of  the  original  defe^i^UDBtta  to 
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i  ease^  he  iiiteiided,  when  aektiowl^^iig  lenrice,  to  imTe 
INMR  ^iln#  MtiiDtjIn jy  m  oomMtioli  ^mh  tlA^Of  VotrtAM 
d  Rajy  bean  ^UBe^Kiillflj*i|[|^  tiii)  qimliMi  of  proof,  as  lo 
JhFsr  of  process  bj  those  who  w^re  the  origmal  defendants 
Ae  till,  tfnd  lAotld  hitT^  been  heaHl  by  fte  Court;  iu^  nm 
itil:  thsi  the  Oonrt  eired.in  not  atfowing  a  copdnuance,.  in 
ier  that  it  might  havf  been  pxocnred. 
Aie  motion  to  oondnoe  seems  to  have  4ieen  presented  at  aa 
Mneed  stage  of  the  case ;  bht  no  objeetimi,  on  tins  aeocfttnti 
l^ears  to  haTe  been  taken,  and  no  point'  is  made  befoire  'tis, 
€tia  ground.  * 

JQE^  npon  hearing  Ihj^  testimoByj  the  Comet  should  become 
fcisfied  that  the  process  was  waived  by  the  defendafits,  at  the 
is  servioe  was  aeknowledged,  and  that  it  was  Kj  the  acd- 
otal  omission  of  the  Clerk,  that  sudi  waiver  had  bet  been 
lerted  in  the  acknowledgment  of  servico  which  was  indorsed 
;  Hhe  petition,  we  thmk  that  tihe  principles  of  substantial  jns- 
•  require  that  ho  should  direct  an  amendment  to  be  made 
iordingfy,  nunc  pro  tnne* 

it  has  been  supposed  that  what  fell  from  this  Court  in  ilie 
fednding  pai^graph  of  the  decision  in  the  case  of  Sedtt  t9. 
Uhty  (13  Ga.  217,)  is  opposed  to  what  we  ha^e  jn$t  suggested 
^e  proper  dii4[)ositi6n  of  this  case*  But  the  judgment  in 
at  ease,  as  in  al)  other,  shopld  be  eoftstroed  in  the  light  of 
I ^fireuioBtatoees;  The  Coort  d^ded'.th^  that  a  mothm 
aioend  and  attach  procsss,  mad^  after  sppl{mt}<m  tt 
eate  the  judgment,  came  too  late.  Ca.  $a.  had  issned — Ae 
Midsfnt  has  besn  arrested^was  fn  cnstody-^^^et^  to'  %a- 
l^'^e  jndgnMiC-Huid  the  Court;  with'  ditect  ^efinflnoe  t» 
kNMte  of  fkbts,  sliys,  «'the  a(ttompt>  at  this  iMo  day^  io  te- 
mho  original  proof  to  supply  4io  defbdt  in  die  proodedilgili 
I|hi4o  rotain  tfH!  defendant  in  custody^  uttdor  lh)>  exeyiilis^ 
iHwtiibhll^bad  been  alreiidy  artested.  oamot  be  sahd- 


Ka  Sidi  dtfodty  exists  in  the  oass  now  before  us ;  and  dss 
k|4o  nol^'ihelr^libre,  oonSielv 
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John  (•  •!«?«).«». 'Tkf  0Uto. 


Na«\27.*^C)BK,  (fr  8lav«)  plaiiAiff  In .  error,  |^»  tE&v  814x8  OB 
QBO&aiAi  defendant.  «. 

£1,]  Crery  one^  wbetlier  boi^  or  fr^e,  who  is  iinUct^d  Cor  filling  asother  in 
this  State,  is,  in  legal  intendment^  indicted  for  killing  a  free  wjiit^  man.  If 
the  killLbg  is  of  «  tlaveur  fmp&son  ofaAor^  or  any  one  vrithia  the  eiccp- 
tional  cases,  the  indictment  should  so  cfanrge  it. 

[2.]  A  remark  tafttto  bj  the  Juror,  at  the  momefeit  t)f  <he  trial,  who  meithtr 
knew  of  the  offence  ^r  the  offender,  niade  fu(  the  juirposc  of  getting  off  from 
serving; on  the  Jurj,  is  no  dUqualiQcation. 

[3.]  Before  the  accused  shall  he  considered  as  having  used  due  diligence  to 
ascertain  th©  competency  of  a  Juror,  would  it  not  be  best  to  ra^uire  that  the 
test  as  to  indiffigrencj,  furnished  by  fhe  Act  of  1843,  be  appli^,  before  - 
the  Juror  is  accepted  bj  the  f  risdner?     Quepe.  , 

[4.  J  ^VTiere  the  character  of  a  witness,  who  is  sworn  on  th6  direct  QxamiBa* 
tion,  is  impeached,  it  is  competent  fof  the  IStato  to  introduce  testimony,  td 
the  effect  that  the  facts  testi^edto  by  the  discredited  witness,  are  true., 

\p.'\  A  judgment  of  the  Circuit  Court  will  no{  be  reversed,  on  the  ground 
tnat  the  Judge  rendering  it^  admitted  le(jul  tatiniony  .it  any  stage  of  the 
trial. 

[C]  Neither  the  Acts  of  181G  or  IS'Jl,  relative  to  tbe'trial  of  slates  an^' 
free  persons  of  color,  contain  any  definiti<9n9  as  U>  the  various  giades  or 
homicide.  And  recourse  must  bo  had  for  this  purpose,  to  the  4th  divisi«Mi 
oftheP«ftalCode.  ; 

^7.]  The  killing  of  a/rf«  tc/u'/e  man  by  a  e/<7<,*f  cannot  be  numtlaughUr, 

Indictmeot  for  murdeiv  vl  Bibb  Superior  Oourj 
fare  Judge  Poweks,  If  premb^r  Tenn,  1853,  ^. 


The  d^endant,  John,  was  iodiotefl  for  the  uiuiWor  Mwrt 
Swinney.  For  the  State^  Fardy  Slwinney,  the  iatb/er  of  dd* 
ceasedf  teetifiod'tp  the  facta  of . the  mnrd^n  Tho  flefendaikt's 
ComiBel,  wbeu  the  State  had  closed,  m^yed  for  a  verdict  of  M- 
quittal,  on  th^  ground  that  the  incUetibeBt  did  not  di^loee  tto 
9Mm^  or  conditiop  of  the  deoeased ;  that  is,  djd  aot^  atala 
T^hetber  he  wan  a  free  white  per»cm^  or  a  slaYe,  or  free  negn^  or 
an  Indian.    The  motion  was  refnsed,  irhidi  iaalbged  aa  otew. 

Several  witnesses  were  tbeti  introduoed  oa  b^iatf  of  du^  de- 
fendant, by  whom  the  general  charaoter  of  tht  viWettn^  Firdy 
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8riniiej,  for  truth,  was  attacked.  The  defendant'^  testimony 
being  conclndedy  the  State  called  Jaibes  Ditnon,  Irho  prored 
facts  going  to  show  that  the  deceased  had  died  from  wounds 
^th  a  knife,  as  Fardy  Swinney  had  testified.  * 

This  evidence  was  objected  to  as  •ot  Ibeing  in  rebnttal. 
The  Court  over-ruled  the  objectioB,  whicfi  is  alFcgcd  as  error. 
The  presiding  Judge,  in' his  charge  to  the  Jury,  rend  to  them, 
as  law  applicable  to  thti  case,  from  the  4th  to  the  11th  sec- 
tions of  the  Penal  Code,  which  is  excepted  to. 
The  Jury  returned  a  verdict  of  guilty. 
After  th<4  verdict,  dcryndunt's  Counsel  move  J  fur  a  new  trial, 
^■^  aflBdavits  showing  that  cue  of  the  Jurors,  ufier  l.e  was  bum- 
^oried  as  talesman,  and  before  he  was  h;>\orn  in  ehxf,  had  baid 
"^^t  if  he  was  on  tlio  Jury  he  would  bang  tlie  piiir<  ner — which 
*^ct  A\-as  not  kno^\n  to  the  pristmer  er  V.^  Ctun^el,  before  the 

^  Lie  State,  in  showing  c^se  against  tlie  motion,  produced 
txie  ugijjivit  of  the  Juror  in  question,  stating  that  lie  had  made 
tiio  remark  as  a  mere  idle  jest — that  he  did  not  then  know  who 
^^^1  been  killed,  or  what  negro  was  to  be  tried ;  and  that  ho 
^^de  up  his  verdict  solely  on  the  evidence,  and  the  law,  as 
^^nrged  by. the  Court. 

The  motion  wns  refused,  and  this  also  is  alleged  as  error. 

Whittle;  R.  P.  Hall,  for  plaintiff  in  eiTor. 

DeGhaffenbeid^  Sol.  Qen.  and  Lociirake,  for  defendant. 

jBy  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

[1.]  As  it  respects  the  supposed  defect 'in  tho  indictment, 
our  opinion  is,  that  it  means  a  free  white  man,  and  no  one  else. 
Everyone,  whejih^p* bond  or  free,  who  is  indloted  for  kiiiing 
another  in  thislSlat^,  is,  in  legal  contemplation,  intiicted  for 
killing  a  free  wUte.man.  And,  under  this  iailictmejit,  tho  ac- 
tn-t8     ....... 


^hn  (a  ilave)  eyi.  Tke  State. 


could  nothave  been  put  upon  hia  trial  for  tho  IdlliD^  of 
m.  slave  or  free  person  of  odor.    If  the  killing,  ia  within  ome  of 

the  efxceptional  cases,  the  indictment  should  so  state  it. 

[2.]  We  have  ofl^i,  of  late,  h^  this  objection  as  to  a  Juror, 
itf  ged  upon  us  as  a  ginind  for  a  new  trial.    And  we  most  day-, 
that  this  is  the  weaKbst  case  which  has  jet  been  presented.     I-^ 
iaapparent,  that  the  Juror  made  the  remark  attributed  to  him^ 
at  the  moment,  and  for  the  purpose,  probably,' of  getting 
from  serving  on  the  Jury. 

[3.]  As  this  griund  comes  up  in  every  application  for  a  nri  m\_ 
trial,  in  a  capital  case,  we  may  feel  it  to  be  our  duty,  befoi:-  ^^ 
entertaining  it  at  all,  to  require  the  accused  to  Applj  the  tes  "• —  « 
furnished  by  the  Act  of  1843,  for  ascertaining  the  indifference  ^ 
of  a  Juror. 

By  the  XXXVIIIth  section  of  the  Judiciary- Act  of  17^  ^^t 
all  exceptions  to  Jurors  in  civil  cases,  must  be  taken,  befc^:^E-6 
they  are  sworn.  {Cobb's  Dig>  546.)  The  spirit  of  this  pro-  ^^'  i- 
sion  would  seem  to  require  that  dfte  diligence,  at  least,  woca^lid 
be  required,  before  a  hew  trial  would  be  granted  in  a  crimir^  ^^ 
.  case  J  on  account^  of  the  disqualification  of  the  Jinror. 

[4.]  Aft  to  the  introduction  of  James  Dimon,  whose  •  te^  ^^^^^^ 
inony,  it  is  contended,  was  not  in  rebuttal,  we  have  this  tosju^^"  • 
the  witness  proved  facts  which  went  to  sustain  the  veracity  ^^^ 
Fardy  Swinney,  whose^oharacJter  was  impeached. 

[5.]  Moreover,  we  could  hardly  get  our  consent  to  revejr*^* 
a  judgment,  on  the  ground,  that  tlie  Court  rendering  it  eir^^^ 
iXL  admitting  legal  testimony,  at  any  stage  of  the  trial.  "^^^^ 
do  not  say  that  we  wpuld  over-rule  a  Judge  for  refusing  to  i^^' 
low  it,  under  all  circumstances. 

[6.]  The  last  assignment  is,  that  the  Court  erred  in  readi^^ 
to  the  Jury,  by  way  of  charge  from  the  4th  division  of  the  t^^' 
nal  Code;  and  frtfm  the  lat  to  the  11th  section,  iadipuve,    ^^ 
that  division. 

From  what  else  should  the  Judge  have  read,  to  instruct  t^^^^ 
Jury,  as  to  the  law  of  homicide,  both  as  to  its  definitions  m^^^ 
various  grades  ?  Neither  the  Acta  of  1816  or  1821,  or  m^^^^ 
other  statute,  exclusively  applicable  to  slaves,  defines  wat^^^ 
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or  justifiable  homicide.  The  presiding  Judge,  then,  mtist  huvc 
resorted  to  tBe  Common  Law  or  the  Penal  Code,  or  left  the 
Jury  uninstraeted  as  to  their  duty. 

We  think  he  was  right  in  looking  to  the  Code  for  the  Law, 
especially  as  the  Act  of  18fi0,  providiig  for  the  trial  of  slaves, 
enacts,  that  from  the  finding  of  the  bill  to  the  rendition  of  the 
irerdict,  the  trial  shall  be  governed  by  the  Code.  This  includes, 
of  course^  the  definition  of  the  offence. 

[7.]  If  there  was  error  in  the  Court  at  all,  it  was  in  submit- 
ting to  the  Jury  those  sections  of  the  4th*  division  as  to  man- 
slaughter ;  an  offpnce,  which,  in  the  opinion  of  this  Court,  can- 
not exist  under  our  law,  as  between  a  slave  and  a  free  v.hite 
person,  where  the  former  is  the  slayer.  That  every  such  kill- 
ing is  murder,  or  justifiable  homicide.  It  is  supposed,  that 
where  a  slave  is  under  an  absolute  and  inexorabfe  nece^sity, 
to  take  the  life  of  ^  white  man  to  save  his  owp,  who  li  s  no 
right  to  punish  him  or  control  him  in  any  manner  wiiutt  ver, 
that  such  killing  will  be  tscusable.  And  it  may  be  so.  For 
myself;  I  have  formed  no  ¥ery  definite  opinion  upon  thi^  sub- 
ject. B«t  2i  stem  and  unbending  necessity  forbids  th»'  any 
such  allowance  should  be  made  for  the  infirmity  of  teni)  •  r  or 
passion,  on  the  part  of  a  slave,  as  to  reduce  or  mitigat.  his 
«rime  from  murdef  to  manslaughter. 


Ho.  28. — John  D.  Dacy,  plaintiff  in  error,  vs.  Shbrb-  :>  H. 
Gay,  defendant. 

.{!.]  It  is  only  in  cases  of  felony  at  Common  LatPy  and  of  treason,  tli.-it  :i  our 
State,  the  civil  remedy  is  suspended  until  after  the  conviction  of  tl  o  offen- 
der for  the  same. 

{).]  The  terms  of  our  Penal  Code,  relating  to  the  offence  of  biu  I  oi  ing  a  . 
slarei  make  no  change  in  this  rule. 
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[3.]  Where  D  is  found  la  pusicssion  of,  harboring,  conlroiliag,  and  hiring  out 
a  negro  sUve,  a  few  months  after  he  had  wrongfully  left  the  possessioQ  ol 
his  ownei,  G  ;  and  at  the  same  time  the  evidence  showed  that  the  posses- 
sion of  D  inuftt  have  commenced  under  circumstances  which  shonhl  hafi 
put  him  upon  inquiry  as  to  the  ownership  pf  the  slave,  and  where  it  appear- 
od  that  D  cQu^inucd  foriu^y  months  so  to  possess  him,  and  nd  such  iuqoi- 
ry  was  male,  and  no  e:;plauation  was  given  by  him :  Ileid^  that  I)  niiglit 
be  presumed  to  have  come  into  pos.sc:ision  of  the  slave,  l»y  oiitirement  ac 
other  unla»vfal  means,  at  the  time  of  his  disappearance,  and  mi|^ht  be  mada 
accountable  for  the  hire  of  said  slave  from  that  time. 

[4.]  Upon  a  :aotio»  lor  a  new  trial,  on  the  ground  that  the  verdict  of  the 
Jury  *ras  ciruueous,  Uecausc  for  {in  amount  which  no  state  of  the  facts,  and 
no  view  of  them  could  correctly  sustain :  IlrJd^  that  if  the  Court  find  by 
any  one  calculation  which  the  evidence  will  plainly  and  reasonably  autboriitL 
whether  it  be  the  same  made  by  the  Jury  or  not,  that  the  finding  mighfe 
have  been  .nade  for  th.it  amount,  a  ucw  trial  should  not  be  granted.* 

Case,  in  Bibb  Superior  Court.  Tried  before  Judge  PowHBfl^ 
May  Term,  1854. 

This  wa:4  aa  action  brought  by  Qfkj  against  Dacy,  for  ha^- 
bormg  a  slave  named  Joe,  the  property  of  plaintiff,  and  for  tha 
value  of  his  serviced  during  the  time  he  was  so  harbored. 

The  plaintiff  proved  property  in  the  negro ;  that  he  was  nm. 
away  from  him,  from  April  Ist,  1851,  until  November  8th^ 
1852>;  that  the  defendant  had  him  in  possession,  and  profes- 
sing to  be  acting  as  the  agent  for  one  John  Thompson  of  New- 
ton County,  hired  him  out  to  work,  with  the  firm  of  Henderson 
&  Carlisle  fm*  nine  months  on  a  rail  road  contract ;  that  a  maa 
named  Lindsay,  for  two  months  hired  him  out  and  received  the 
moDcy  for  his  hire,  previous  to  the  last  of  said  dates.  It  was 
proven  that  Henderson  &  Carlisle  paid  Dacy  for  the  negro, 
twenty  dollars  a  month,  and  that  his  labor  was  worth  from  20 
to  30  dollars  per  month.  It  was  also  proven  that  Dacey  took 
the  slave  from  Henderson  &  Carlisle,  because  they  would  not 
pi  y  more  than  ?20  per  mouth,  and  hired  him,  or  used  him  in 
ilaeon.  It  was  also  proven  that  defendant  had,  some  years 
previously,  known  the  negro  Joe  as  the  property  of  Mr.  Gay; 
tliat  lie  had  worked  with  him  a  year  or  two.  Also,  that  lie 
calle  i  the  slave  at  one  time  Dave,  at  another  Pompey, 
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Defendant  moved  to  non*suit  the  plaintiff,  op  the  ground  that 
iK>  ci?il  action  would  lie,  ujitil  a  conviction  for  the  crime.  This 
naotion  the  Court  refused,  and  defendant  excepted. 

The  testimony  being  eloscd,  thij  Court  charged  the  Jury, 
that  if  DAcy  had  gotten  possession  of  the  negro  under  cir*- 
cumstances  that  should  or  ought  to  have  put  him  upon  inquiry 
*s  to  the  fact  •of  his  being  a  runaway ;  and  he  was  not  vigilai^t 
and  careful  in  his  inquiries,  whether  he  was  so  or  not,  that 
thej  had  a  right  to  infer  that  his  possession  of  him  began  at 
*he  time  that  he  ran  away,  unless  there  was  evidence  to  show 
^liat  for  some  part  of  the  time  he  did  not  have  him ;  if  so,  they 
should  deduct  such  part  of  the  time. 

The  Jury  found  for  the  plaintiff,  Three  Hundred  and  Eighty 
I>olIars. 

thereupon,  defendant  moved  for  a  new  trial,  on  the  ground  * 
^^  error  in  the  above  stated  charge  of  the  Court,  and  becauso 
^^o  verdict  of  the  Jury  was  against  the  weight  of  evidence, 
^^<1  unsupported  by  eVidpncQ.     lie  likewise  moved  in  arfcst  of 
J^^gtoent,  On  the  same  ground  before  taken  for  a  non-suit. 

^11  these  morions  were  over-ruled  by  the  Court — which  de- 
^^  ^  ions  are  alleged  'as  error. 

Xamar,  Lochraxe,  Whittle,  for  plaintiff  in  error. 

Toe,  Nisbet  k  Poe,  for  defendant. 

J^  the  Court. — STAR^'KS,  J.  delivering  the  opinion. 

[1.]  According  to  the  views  which  this .  Court  entertains, 
^^fl  has  before  this  time  expressed,  it  is  only  in  cases  of  felony 
^^  Common  LaWy  or  in  the  crime  of  treason,  that  the  civil 
^^xaedy  is  suspended  until  after  the  conviction  of  the  offender 
^'^i:'  the  crime.  {AdamB  vs.  Barret^  5  Ga.  404.  Nealvs.  Far- 
***«r,  9  Ga.  565.)     This  is,  of  course,  not  such  a  case. 

[2.]  The  ternas  of  our  Penal  Code,  relating  to  the  offence 
*^^fore  us,  make  no  change  in  this  rule.     These  terms  are,  that 
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^  on  erery  conviction  for  concealing  or  harboring  %  skve,  the 
owner  of  such  slave  may  recover  damages,  in  a  civil  suit,  fot 
the  loss  of  the  labor  and  services  of  snch  slave,  netwithstand- 
ing  such  conviction'*;  and  ^e  think  they  were^  in  this  connec- 
tion, inserted,  simply  to  negative  the  idea  that  a  civil  suit  was, 
in  any  way,  to  be  hindered  by  a  prosecution  for  the  crime. 
This  precaution  was  most  probably  taken,  in  view  of  the  faot 
that  the  Penal  Code  of  183S  (whero  the  proviso  is  first  found) 
declared,  that  the  offence  should  be  ptmished  by  a  fine  ^^  not 
exceeding  the  value  of  the  slave",  or  imprisonment,  &c.  Anx- 
ious to  suppress  thitf  vice,  and  apprehensive,  perhaps,  that  it 
might  be  supposed,  that  by  making  the  measure  of  4he  fine  the 
value  of  the  slave,  they  had  not  intended  that  the  wrong-doer 
should  be  made  to  respond  twice  to  the  value  of  the  slave,  they 
probably  inserted  this  provision.  And  \7hen  this  soc^on  of 
the  Code  was  amended  in  1888,  and  imprisonment  in  the  pen- 
itentiary substituted,  the  Legislatiu*e,  probably,  without  think- 
ing of  the  motive  in  which  it  had  its  origin,  again  adopted  this 
proviso.  Hence,  in  our  opinioti*  this  civil  remedy  was  not  sus- 
pended by  the  crime,  and  the  suit  wa,3  properly  brought. 

[3.]  The  charge  of  the  Court,  that  if  the  negro  had  come 
into  the  possession  of  the  plaintiff  in  error,  under  circumstances 
which  should  have  put  the  latter  upon  in(}uirjr,  as  to  the  fact 
of  his  being  run  away,  and  he  was  not  careful  tO  ascertain  this, 
he  might  be  held  responsible  for  his  possession  during  the 
whole  time,  in  our  opinion,  was  not  erroneous. 

The  evidence  shows  that  defendant  had  the  negro  in  pos- 
session— controlled  him-^received  hire  for  him  daring  a  num- 
ber of  months,  and  gave  receipts  for  the  hire — that  he  had 
known  him  previously,  as  the  property  of  his  owner,  Mr.  Gay, 
and  had  then  worked  in  company  with  him  a  year  or  two ;  that 
during  the  time  he  was  hiring  him  out  and  receiving  wages  for 
hiin,  he  professed  to  be  doing  this  in  the  name  of  one  John 
Thompson  of  Newton  County  ;  that  the  slave  had  a  pass  pur- 
porting to  be  signed  by  John  Thompson  ;  and  Dacy  also  pro- 
duced a  letter  purporting  to  be  signed  by  him ;  that  defendant 
in  error  had  known  this  negro  by  the  name  of  Joe;  and  yet^ 
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tliat  lie  hired  him  (Hit  by  the  name  of  Dave  ;  and  that  at  an- 
other time,  he  called  him  Pampey.  All  theee  were  circuBH 
^rtances  whiqh  might  have  been  properly  considered^  as  author* 
izing  a  presmnption,  unless  th^  were  explained,  that  the  de- 
fendant in  error  had  not  come  honestly  and  properly  into  the 
possession  of  the  neg^o ;  and  whiph  w^re  sufficient,  in  the  ab- 
sence of  any  explanatory  proof  by  him,  to  authorize  the  pre- 
sumpiien,  that  he  bad  taken  or  enticed  the  negro,  thus  found 
in  his  possession,  from  the  owner,  and  to  justify  a  Jury  in  holding 
him  answerable  therefor,  in  damages. 

We  ^now  that  if  the  rightful  owner  of  personal  property  lose 
the  same  from  his  possession,  and  within  some  reasonable  time 
thereafter,  the  property  be  found  in  the  possession  of  another, 
the  law  puts  upon  the  latter  the  omis  of  accounting  for  his 
pi>sses8ion  ;  and  if  he  fail  to  do  this,  authorizes  a  presumption 
of  the  wrongful  or  felonious  asportation  of  that  property  by 
him.  This  presumption  is  more  or  less  strong,  of  course,  ac- 
cording as  the  possession  is  more  or  less  recent. 

If  this  rule  be  just  where  the  liberty  of  the  citizen  is  at 
stake,  it  would  seem  very  reasonable,  where  a  person  is  found 
harboring,  and  controlling*,  and  hiring  out  a  negro  slave,  a 
few  months  after  he  went  wrougfully  from  the  possession  of 
the  owner,  and  at  the  same  time,  the  evidence  shows  that 
whensoever  that  possession  commenced,  it  must  have  occurred 
under  circmnstances  which  should  have  put  the  party  upon  in- 
quiry, as  to  the  true  ownership  of  the  slave,  and  that  no 
such  inquiry  was  made,  nor  any  explanation  given ;  that  in  such 
case,  the  wrong-doer  should  be  presumed  to  have  come  into 
possession  of  the  slave  by  enti<5cment>  asportation  or  other  un- 
lawftd  means,  at  the  time  of  his  disappearance,  and  should  be 
made  to  account  for  the  hire  of  the  same,  from  that  time* 
This  and  nothing  more,  was  the  effect  of  the  Court's  decision* 

It  has  been  insisted  that  the  verdict  of  the  Jury  is  erroneous, 
because  the  exact  amount  found  ($380)  is  not  autbori^^ed  by  any 
state  of  the  facts.     Let  us  see. 

The  slave  is  proven  to  have  been  gone  from  his  owner  about 
18  months.     His  services  were  shown  to  have  been  w<^h  from 
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20  to  30  dollars  per  month.  The  eTidence  proves  Aat  the 
filave  was  hired  to  Messrs.  Hendersoil  &  Carlisle,  for  nine 
months  of  this  time,  for  twenty  dollars  per  mottth,  and  that  he 
was  removed  because  these  gentlemen  would  not  pay  the  de- 
fendant in  error  a  higher  price  for  him.  It  was  fair  to  sop- 
pose,  that  if  the  latter  would  ngt  take  twenty  dollars  per  month 
for  him,  that  for  the  other  nine  months  he  did  receive  a  higher 
rate  per  month.  If  the  Jury*  took  the  medium  sum  between 
twenty  and  thirty,  viz:  twenty-five  dollars  per  month,  this 
would  give  §lijO  for  the  fii-st  nine  months,  and  ?225  for  .the 
next  nine;  together,  making  §405.* 

Now,  the  evidence  sho^vs,  that  a  person  by  the  name  of 
Lindsay,  for  two  montlis  of  this  time,  receivod  the  wages  for 
the  slave,  claiming  the  right  to  do  so,  for  Mr.  Thompson,  the 
pretended  owner;  and  if  thb  Jury  believed,  (which  the  circum- 
stances might  well  authorize)  that  this  Liridsny  was  a  confederate 
with  the  dofcndajit  in  error,  and  received  a  portion  of  the 
gains,  and  if  they  allowed  tohimone-hulf  of  the  two  months*  wa- 
ges at  $25  per  month,  and  deducted  this  amount  from  the  sum 
of  8405,  they  would  have  arrived  at  the  exact  sum  of  $380. 
And  this  seems  to  be  not  tit  all  an  unreasonable  or  unjust  view 
of  the  matter. 

There  might,  perhaps,  be  other  calculations  made,  by  which 
the  verdict  could  be  sustained,  but  this  is  sufScient. 

Let  the  judgment  be  aflBrmetJ. 


No.  29. — John  Belciieu,  plaintiff  in  error,  vs.  Absalom  Grbi 
and  William  R.  Phillips,  executors  of  Matthew  B.  ToUi- 
son,  deceased,  defendants. 

[l.]  Where  luit  is  brought  on  an  open  account  for  board,  and  the  testimonj 
e9t«bn3be8  that  a  certain  portion  of  it  is  due,  bat  leaTes  it  uncertain  ai  19 
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the  fcvMiBd^,  th^  Jvarj  are  Itound  ^o  tnd  a  Y^rdict  M  If ast^  for  tke  aaoi^t 
proves.  '      .  V 

Assumpsit,  in  SpaMii^g  Superior  Go«rt.  ..  T^iM  befoije  Judge 
fiTABKi,  May  Term,  1854^ 

ThiB  was  an  action  brought  U>  recoyer  the  price  of  board, 
furnished  the  defjendant^s  testatori,  for  hijpoisdf  and  his  horses, 
Jot  the  jears  1847  tod  isie/at'^  *o*^a  *>!•"«  'per  month. 

it  appeared,  from  the  testimony)' that  !£ollisonwas  a  wagoner 
by  trade ;  that  he  boardi^d  Umself  ^ud  -tOam.  with,  the  plaintiff, 
diiring  the  years  qta^dv^^^i^d  9^^  &^  ditferent'peripds,  but  that 
he  was  frequently  absent,  following  hia  business. 

Ko  witness  could  ^tate:any  dofinite  time  that  Tollison  had 
boarded  at  plaintiff's  house^  except  that  one  said  ^'hje  was  there 
lUck.  from  about,  thfi  middle  of-  tb0.  Spring  of  1848^  until  the 
latter  part  of  Swrai^E  or.  the  ^tsi  of  Fall  In.,  that  year."  An- 
other witness  said  he-wastheire  the  '^mdst  of  the  yea^  1848  ;*' 
9^d  another,  that  he  was  there  f' the  taest. of  the  time  during 
1847  and  1848.*^  Board  was. proven  to-be  worth  more  than 
was  charged.  . .     .  •    . 

The  'Q^vift  charged  th&  Juty,  ,am^ng  other  thiAgs,  that  it 
was  not  ^ufficietit  for  them  to-be  convinced  that  something  was 
due;  thttt  thej^  must  be  satisfied 'Ihrom: the  pi^oof,  that  some 
definite  sum  iras  due,  before  they  bould  find  any  sum  for  the 
plaint;  asd  tfaat^hey  ought  to  scnitiniaemore  closely,  a  claim 
made  againvt  a  dead  man's  estate  than,  tlvey  would  in  a  contro- 
versy betweetf  th^  living.  To  these  portions  of  the  ehftrg^ 
ttLceptiou  is  tl^ken*  '. 

The  Jury  found  a  verdict  for  the  defendants,  on  which  plain- 
tiff mored  for  a  new  trial,  on  the  ground  tbat  the  verdict  was 
contrary  to  the  evidence,  as  well  as  on  the  ground  of  error  in 
the  above  st&ted  charge  of  the  Court.      : 

13ie  Oourt  refused  the  rule,  which  decision  is  alleged  as 
error. 
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^&££K  ic  iiAmiiSiy  ftt  plaintiff  in  error, 

Dotal,  for  defendant.      '  ' 

-By  the  C7qiw^.— LuMPKiJr,  J,  delivering  tbe  opinion. 

.  P*]  .^e  propose  to  put  our  judgment  in.thib  oase^  upon  the 
narrowest  ground.  Judge  St^rJce^  amongst  ot^er  things, 
diarg^d  the  JFipy,  that  "if  they  were  satisfied^  from  the  e^ 
dencc,  with  a  reasonable  degree  of  certainty,  that  'there  was 
dfiy  thing  due  the  plaintiff,  they  should  find  that  much  in  hi$ 
favor." 

The.ver^t  was  for  the  defendant,  and  the'  Court  refused  to 
grant  a  new  trial; 

'Hic'  only  question,  then,  "which  we  propose  to  consider  is, 
did  the  proof  establish  with  certainty,  thai  there  was  9omething 
due  Belcher  for  board  ?  If  it  did,  the  finding  of  the  Jlcrj  was 
both  contrary  to  the  testimony,  and  the  charge  of  the  Conxt, 
and  a  hew  trial  should  have  been  granted. 

I  will  advfert  to  only  a  portion  of  the  evidence. 

James  D.  Abb6tt  testified  that  he  blew  Mat()iQW  B.  Tblli- 
son,  the  d^endant's  testator,  boarded  with  plaintiff.'^fie  dees 
not  recollect  th0  6xact  time  be  conimenced;  hut  that  he  was 
there  abgut  the  30th  of  December,  1846,  tod  eonti&ued  mitil 
the  fir^t  of  the  y^ar  1849,  for^the  most  of  his  tkne.  That  he 
heard  deeeosed  say  that  he  intended  to  pay  plaintiff  for  his 
hoBTi ;  that  he  always  spoke  o£  plaintiff's  house  t$  his  home, 
and  that  he  had  bis  washing  and  setnng  done  thett.  Jdit  fWv- 
thcr  stated  that  ToIU^on  was  siek  from  some  time  ia  the  Spring 
of  1848,  ,until  the  laUer  part  of  the  Bummer  or  the  first  of  Fall 
of  the  same  year.  The  physician,  Dr«  Feddy,  informed  witness 
that  his  disease  was  syphilis.  ^Provisions  were  scarce  and  high 
dliring,tho  time.^^t  ToUison  lived  with  Belcher;  and  witness 
thinks  seven  dollars  per  month  for  a  man  and  his  team,  won^d 
be  a  reasonable  charge.  He  ^ays  he  boarded  with  plaintiff 
the  entire  years  1847  and  1848 ;  that  he  rcsidad  in  »  mile 
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of  .]»haatiff'8^  nw  loUiaon  th^  dlviiikg.|)iattiiiia.  -  Wbeultar 
^was  Abld  to  inyd,  he  wat  <m  tha-  road  iiith  Ua  wagoo^  o^  oC 
the  time*  fie  ner^  aaw  Tbffiaon  pAy  Bekher  anjf  ^oney  for 
board;  never  heard  plaiiitiff.  acknowledge- the.  receipt  of  ^07; 
but  OQ  the  cotitrary,  always  ux^erstood  fjrom  him  that  he^hod: 
paid  him  nothing.  Again,  ^sr  wi^Ksa'  Aweoi;!^.  that  LoUiaon 
waa  confined,  moit  ^  the^  tip^  that  ho  Kvcd  with  plaintiff,  so  as 
not  to  be  able  to  g^t  abo^t  That  XoUison  Icfk  st  the  bitginf 
ning  (^  the  y^nr  Iftid,  stating,  that  he  would  tetorn  ;..but  that 
he  never  did,  'and  that  he  often.  sa.id  he  would  pay  plaintiff. 
Se  was  fr^ently  at  Belohor'a'in  \^By  while  Xoili0on  .tr^a 
dph;  and  be,  womd  say  that  One  finndredand  T%o2]|ty-five. 
Dollars  was  a  ^[loderate  amoijnt  for  the  twoyjpars'  boafd  of 
ToUiaQn  and  has  team.  When  Tolllacm  left'  with  hia.teadli'i^ 
would  take  oorn  and  fodder,  for  them  an^.proTisions  for  hiips^lfo 

SterUng^SIize'  stcore,  that  ToUison^a  occupation  tras  wagon* 
ing)  and  that  it  would  liaye .  required  hhn  to  he  Koo6t>  of  fai^ 
tune  froip  &ome:;2mt'tlmt  during  the  year  1848,  be  remained 
at  plsuntiff 'e  matt  sf  iit  timfi  sick. 

Ia  additiQxi  to  this,  propf^  there  was  the  corroborating  tes^ 
mony  Of  JobuXovinggood  and  Jos^  J.  Kni^# 

There  cip  be  lUtle  donbt  but  that  it  was  tho  intontion  of  the 
witnesses  tp  put  die  value. whi^  they  did  on  the  ))oard,  m^ing 
doe  allowance  for  the  ^absence  of  Tplliaon.  3at  if  this  were 
not  B0|  still  the  Jury  would  hav^  been  warranted  in  finding- a 
verdict  fo^  one-half  of  the  whole,  time  that  ToUisoi^  lii^cdat 
Belcher^Sy  beginning  80th  December  1S47,  and  ending  the  1st 
of  Jaauaiy,  1849.  In  other  words,  fbr  one  year.  But  setting 
aside  the  Jtestimony  of  Abbott^  Mize  swears  that  ToUbon  $pent 
VM^  ff  th$  if  ear  1848  at  plaintiff 's»  on  account  of  his  sickneos. 
H9W  then  could  the  Jury  excuse  themselves  fbr  not  finding  for 
the  six  months' board,  thus  positively  eitebUshed? 

Bat  coming  down  still  more,  the  testimony  is  certun  and 
indiapiirtable,  that  Tollison  was  confined  at  one  time,  at  the 
bonae.of  plaintiff  from  sickness,  from  the  Spring  of  1848,  till 
Hie  latter  part  of  the  Summer,  or  the  first  <^  the  Fall  of  that 
year.    The  JTnry  were  constrainedi  theref<Hre,  to  find  fbr  ^t 
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l6a9t  two  months  arid-  a'  Indf  board.    And  to  do  bthonme,  tful 
to  dieiregiird  the  proiof  as  trell-  ia  the  oharge  of  the  Ooyrt. 

Bis  Honor,  the  presiding  JndgOi  reminded  the  Jury  in  1]m 
1>eginiung^f  his  eharge,that  the  action  was  brought  to  recorei 
«&  a^coimt  agaii;^t  ihe  estate  of  Kdead  man. 

'And  that  it  w^s  their  duty  to  scrutinixe  it  the  more  clos^Ij 
on  that  accotmt ;  or  to  usd  the  langtuge  attributed  to  hun  b  j  Cbl, 
poyal,  the  Counsel  for  the  defendant  below  and  in  error,  he 
coxidideitkd  himself  *^  as  standing  between  the  lirf ng  and  the 
dead/'  And  it  is  right  that  tbd  estates  of  the  dead  should  be 
narrowly  watched.  It  is-,a  moat  commendable  vigilapce — It&t 
&&y  are  no  doabt'often  plundered  by  apurious  claims.  \Bverji 
man  living,  has.  a  personal  interest  in  this  matter^  for  it  ia  ap> 
pointed  unto  all  men  oncer  to  die. 

There  is,  however,  another  (Consideration,  in  this  jQase,  which 
should  not  hav«  been  overlooked^  Jt  i^  a  suit  in  behalf  of  the 
citiz^is  of  a  sister  Btate^  against  one  of  our  own  people.  Opur- 
amy  req^uires-'^ur  respectability  as  a  State  demands,  that  non- 
residents whe  come  into  our  Courts  to  see^  jnsfio^  at  our  faandi^ 
should  feel  that  it  has  not  been  improperly  withheld  fr5m  theUt 
To  retoe  a  new  trial  in  this  case,  is  not  only  to  say,  in  sob* 
stance,  to  the  plaintiff,  that  ho  has  trumped  up  a  false  demand, 
but  that  it  has  be^n  upheld  by  perjured  witoeises*  Good 
neighborhood  forbids  that  any  such  odious  discruxunation  be 
made,  and  tbat^  too,  in  the  &ce  of  such  a  record^ 
*'  Jui^ice  requires  that  tho  cause  be  remanded,  and  a  re-hear-* 
ing  ordered. 
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AAbnni  rv.  Aslitmni  and  Another,  admlalitnitoffm. 


INo.  3(K — ^Martha  Asuburn,  by  her  next  fViend,  plaintiff  in 
error^  v9.  John  0.  Ashbu^n  and  Davi3  Gamaob,  adminis- 
trmtota^  be.  defendants. 

flj  A  Court  of  Equity  vill  not  init^tfbro  witU  ♦Jie  due  adraiuistratlon  of  M-. 
sets  in  the  hands  of  an  executor  or  administnitor,  upon  slight  grounds.  To 
juatlfy  such  interference,  the  bill  should  show  good  and  substantial  reasonH 
io  fear  some  probable  iigury,  at  le^t,  to  the  rigtUft  and  InteMsts  of  tbt 
c«taplai&ant. 

[2.]  An  adqiiaistrator  iU  boma  n&h^  cutH  ifJttamento  annt^n^  hi^s  no  authorftjr 
.  to  B*U  an£  ^onvej  titles,  to  lands  not  disposed  of  by  th«  will  of  his  testator. 

p.]  Where  the  sane  person  is  administrator  yith  the  will  ojincxod,  as  to  thp 
pefBoqalty,  ahd  admiiiletrator  cetemnttn,  as  to  tlic  realty,  an  oinler  to  sell 
the  land  should  be  grants  to  hira,  in  his  latter  oliiiracter,  and  the  «dVM> 
tisdnent  thooid  panne  iht  <ader. 

In  £(|uit7,  in  Maoon  Superior  Ooart.  Decided  by  Judge 
PQVKM>  May  Tenn,  1864. 

The  fikcts  of  this  case  are  as  follows :  In  1845,  Joseph  Bd- 
wards  of  Macon  County  died,  leaving  a  will  in  bis  own  band- 
writing^  but  not' signed  or  attested,  which  was  adtjditted  to  pro- 
tntte,  as  to  the  personalty,  by  the  Court  of  Ordinary..  His 
widow,  Mahah  Ed^vards,  was  the  executrix  uBmed  ini  the  will, 
and  e^ualified  as  duch.  The  exeoutri:^  was  directed,  by  the 
will,  to  keep  the  estate  together  until  the  youngest  child  should 
arrive  at  21  years  of  age.  She  accordingly  held  the  estate 
until  her  death  in  1852;  within  which  time  she  had  paid  the 
debts^  and  had  made  puirchasss  of  property^  real  and  person$l-^ 
part  of  which  she  had  paid  for,  and  for  part  she  was  indebted 
at  the  time  of  her  death.  After  her  death,  John  C.  Ashbum, 
who  had  married  Martha,  a  daughter  of  Joseph  EdwaMs,  pro- 
cured letters  of  administration  de  bonis  non^  with  the  will  an- 
nexed, on  the  estate  of  said  Joseph  Edwards,  and  waa'pn)ce<ed- 
ing  to  distribute  the  same,  when  his  y.ife^  Martha  Ashbnm^  hy 
her  next  friend,  filed  h^r  bill  alleging  the  foregoing  facts ;  and 
that  John  G.  Ashburq  was  wholly  insolvent,  and  praying  that 
he  might  be  enjoined  from  distributing  the  estate,  and  that 
provision  should  be  made,  OKt  of  her  portion  thereof,  for  her 
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«!id  her  chtldren,  free  from  the  control  or  debts  of  h^r  hu8-> 
band. 

The  injonction  y^  granted^  and  the  cause  watf  proceedings 
when  John  C,  Ashborn  was  dismissed  from'  the  adminiairatiohy 
and  Davis  Gamage  was  appointed  in  his  ix>om»  Gamage  like- 
wise procured  letters  of  administration  Hetdrorunif  of  the  e^tats 
of  Joseph  Edwards ;  and  ajso,  letters  of  adininistra4;ion  of  th^ 
estate  of  lArs.  Mabafai  Edwards. 

(jhimage  proceeded  to  insert  in  the  newspapefs  cortain  a^ 
vertidenient»-M)ne,  ^gned  by  hitnself  ^  admmistrator  of  'Ma^. 
hala  Edwards,  offering  for  sidey  in  the  usual  manner,  and  b^ 
order  of  the  Court  of  Ordinary,  certain  property,  consisting' of 
land  and  negroes  and  perishable  property  of  the  said  Mahdft 
Edwards ;  and  another,  signed  by  himself,  i&s  administratolr  de 
bQni$  noUj  with  the  will  connezedj  of  Joseph  {Idwards^  offering 
for  sale,  in  like  tean^r,  by  ordefT  of' the  Court  of  Ordinary, 
certain  land,  negroes  and  perishable  property  of  the  said  3th 
sepb  Edwards. 

Mrs*  Ashbum  then  filed  her  sppplfnnentaLbill,  reciting  these 
additional  facts,  praying  that  Gamage,  in  his  several  capacities 
might  be  made  a  party  defendant  to  h«r  former  bill,  alleging 
that  Mrs.  Edwards  had  no  property  of  her  own ;  that  the  prop- 
erty advertised  for  sale,  as  Hers,  was  really  the  property  of  the 
estate  of  Joseph  Edwards ;  charging  that  Gamage,  in  his  Capa-^ 
city  of  administratp^  d^  bonis  ncn^  with  the  will  annexed,  in. 
which  capacity  he  had  advertised  the  sal^  of  Joseph  Edwards* 
property,  had  no  power  to  sell  real  estate;  praying  that  Gamage 
be  enjoined  from  proceeding  irith  either  of  his  proposed  safes, 
and  ^i^  settlement  and  accoujot  of  the  estate  be  had,  which 
the  bill  uUeged  had  never  been  made  by  Mrs.  Edwards  ot  bjij 
one /dse^  and  that  the  portion  of  complainant  be  set  apart,  as 
before  {M-ayed,.  &C. 

!Ehe  injanctbn  was  granted  as  prayed  for«  ^ 

Gamage  answered  the  bill,  alleging  that  the  property  which 
he  had  advertised  for  sal^,  as  the  propetty  of  Mrs.  Edwards^ 
was  truly  her  property— b^ht  by  hersmceher  husbandV 
death,  and  {^r  which  she  had  given  her  individual  notesj  one  of 
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irhieh  hcr^iuiiiself,  kM.    H»  answeracl  ^t  the  mode  in  trbicll 
h^  had  signed  the  ^drertiamnt  of  Joseph  Edwifdi'  Isnd,  mm 
^tno  coiasi^nmkety  tg  he  i^Iy  yns  wiao  the  adbaixustrator  c^fe- 
rcTwmy  of  said  estate ;  mud  that  he  aad  his  secnritieB  were  tOBh 
ply  suffieient  pt^t^n^^otA  for-any misfeasanee  in  Mm,  is  tclalMn 
to  the  estate*         . 
,  On  the  comtiig  in  of  the  answer,  and  motion  thereupon  to 
diseolte  tfae*ipJQncf!o]^  comphunants'  Counsel  moved  for  leaVe 
to  file -an'  i^endmei^t  to  their  bill/tbe  Buhstadce  of  whioh  wai^ 
thai  Mh^itidividnal  debts  of  Mhi.  Edwards  were  more-tfaan  sofli- 
dezit  to  oensimie  the  property  claimed  as  her  separate  pfopeHy ; 
that  she  was  largely  indebted  to  the -estate  of  her  husband; 
that  a  portion  of  the  prope^  boilght  in  her  own-name^  was 
reaUj^  bought  with  the  funds  of  the  estate^  and  tbaf  her  admin- 
istrator should  be  decreed  to' come  to  a  settlement  of  hier  account 
with  her  husband'e  estate,  and  to  make  good  to  it  .'her  entire 
indebtedness^  in  preferonoe  to  other  debts  incurred  by  her. 

The  Court  allowed  the  -amendment  and-  ordered  that  the 
injunction  be  dissolved,  so  as  to  leave  defendant,  Gamage,  «t 
liberty  to  proceed  with  his  sales,  without  ^ejndieo  to  the  rights 
of  complainant.  .  •  *    . 

To  which  decision  complainant  excepted. 

M1I4LER  &  Hall;  R.  P.  Hall;  Warrett  and  Scarboro, 
for  plaintiff  in  error. 

R0BIK8ON,  Warner  and  Sgarro^ro,  for  defendant. 

By  the  Court. — I^UMrKiN,  J.  delivenDg  the  Opinion. 

[1.]  We  sec  no  reason  for  reversing  the  judgment  of  the 
Circuit  Court.  The  complainant  does  not,  even  in  her  amended 
bill,  charge  or  insinuate  that  die  administrator,  Davis  Gam-^ 
age  and  his  securities,  are  not  amply  able  to  respond,  in  dam- 
ages,* for  any  waste  or  mismanagement,  of  the  estate.  And  in 
the  absenc<7  of  any  such  allegation^,  we  think  the  Court  was 
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right  in  refiisiiig  to  re«traiii  Mr*  Gamtge  from  proceedii^: 
with  the  &c|bMBi9tiBtioii  of  the  Estate. 

[2.}  Had  the  mjanetipii,  been  diasolTect  before  the  than  lAxtm 
the  jMPOperty  irtis  to  bare-  be^n  sold,  we  are  not  prepared  to  aaj- 
that  dhaJlcery  might  not  have  interposed  to  haye  arrested  th^ 
sale  which  iras  manifestly  illegaL 

[8«]  For  it  will  not  be  pretended  that  the  administrator  of 
Joseph  Edwards,  under  an  order  of  the  Court  of  Ordinary^  and 
an  advertisement,  hy  him,  io  ^ell  as  administrator  de  bontMnan^ 
with  the  will  annexed,  <:ould  have  sold  and  conveyed  4itIo8  to 
lands,  ^hich  were  npt  disposed  of  by  the  will.  We  deem  jt 
fortunate  fbr  the  creditors,  therefore,  as  we}I  as  the  .admink- 
trator  himself,  that  the  sale  was  not  consummated. 

And  as  these  several  estates  now  fitajid,  it  is  impossible  for 
the  Court  of  Ordinary  to  adjust  them.  •  Resort  should  be  had 
to. a  CDurt  of  Equity,  whose  jurisdiction  is  ample  over  admin- 
istriiiions,  situated  us  this  is,  to  admiiiister  full  relief,  by  ta- 
king an  account  between  the  estates  of  Mr.  and  Mrs.  Edwards, 
dividing  the  property  or  ordering  a  sale,  by  the  administrator, 
of  the  whole  or  any  portion  thereof,  at  such  times  and  upon 
such  tprms  as  it  may  direct,  and  securing  to  Mrs.  Ashbum  s 
suitable  settlement^  as  prayed  for  by  her  bill,  both  out  of  the 
estates  of  her  deceased  father  and  her  deceased  mother  also, 
should  any  surplus  of  the  latter  remain,  after  settling  with  her 
husband's  estate  and  discharging  the  indebtedness,  if  any,, 
hanging  over  her  own. 


% 
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Ko.  31. — RiCHABD  A,  Lane,  plaintiff  in  error,  v$.  Resw 
Harris,  defendant  in  error. 

£l.]  Public  Statutes,' and  the  facts  which  they  re«Mle  or  state,  must  be  no- 
tieed  hf  the  Courts,  without  their  being  stated  in  pleading.  And  this  rule 
is  not  in  conflict  with  what  was  decided  in  Dougherty  va.  Jiitkune^  (7    d; 

[2.}  The  provision  of  our  Statute,  <'  that  no  person  shall  be  {  ermittedto  denj 
anjdeed,  bond,  bill,  single  or  penal  note,  draft,  receipt  or  orcer,  unless  he, 
she  or  thej'shall  make  affidavit  of  the  truth  of  such  answer,  at  the  time  ef 
filing  tfie  same",  applies  only  where  the  execution  ov  factum  is  alleged  to  be 
the  act  of  the  party  filing  answer,  or  adopted  by  him. 

[3.]  Where,  under  the  provisious  of  a  Lank  charter,  it  is  sought  to  hold  fk 
stockholder  liable,  who  is  thereby  bound  for  the  ultim.iie  redemption  of  the 
bills,  by  proof  of  the  bank's  insolvency  :  Iltld^  that  the  best  and  most  riSa- 
lonable  rule  which  can  be  prescribed  for  ^iich  a  case  is^  that  the  return  Of 
ikulla  bona  on  an  execution,  against  the  assignee  of  the  corporation,  should 
not  be  considered  coucluFivc  against  the  stockholder,  unless  due  and  pro- 
per notice  be  previoui-ly  given  him,  that  ihnjl.fa.  is  placed  in  the  .Sheriff's 
hands,  with  instructions  to  levy. 

C^-]  In  an  action  against  a  stockholder,  who  is  bound  for  the  ultimate  re- 
demption of  the  bills  issued  by  a  bank,  '-in  propoitiun  to  the  amount  of 
shares,  and  the  value  thereof,  tliat  each  iudiviJunl  or  conijuiny  may  hold  in 
said  bank,  in  the  same  mauLier  as  in  coinmon  actions  or  debt",  when  the 
record  does  not  show  that  there  are  .".ny  other  bills  of  said  bank  due  and 
unpaid,  or  that  there  lias  been  any  other  recovery  against  this  stockholder, 
opon  bills  of  the  bunk ;  Ucld^  that  tlie  bill-holder  is  entitled  to  recover  the 
whole  sum  claimed  by  him,  if  it,  do  not  exceed  tlie  amount  of  stock  owned 
by  the  defendant :  Held  also,  that  should  auy  otjjer  action  be  brougLt 
against  the  same  stocklfblder,  on  bills  of  the  bank,  when  he  has  redeemed 
bills  to  the  extent  of  his  stock,  he  may  plead  such  payment,  in  bar  of  any 
farther  recovery  against  him.  ,     . 

Debt,  in  Meriwetter  Superior  Court.  Tried  before  JuJgo 
Starke,  February  Term,  1854. 

This  was  an  action  brought  by  Richard  A.  Lane,  against 
Henry  Harris. 

The  declaration  set  out  that  Harris  vro3  a  stockholder  in  the 
**  Banter's  &  Mechanic's  Bank  of  Columbus",  to  the  amount 
®f  one  hundred  shares  of  stock,  rated  at  one  hundred  dollars 
P«r  share.     The  charter  of  the  bank  provided,  "  that  the  per- 
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ions  and  property  of  the  stockholders  shall  be  pledged  and 
held  botindy  in  proportion  to  the  nnmber  of  shares  and  the  Taltie 
thereof,  that  each  indiyidual  or  company  may  hol4  in  Slid 
ba^k,  for  the  ultimate  redemption  of  the  bills  or  notes  issned 
.  by  said  ban)^  in  the  same  manner  as  in  common  actions  of 
debt." 

The  plaintiff  alleged  that  ho  was  the  holder  of  bills  of  the 
bank,  to  the  amount  *of  91-^S,  on  which  he  had  obtained  s 
judgment  against  Robert  B.  Alezanderi  as  assignee,  appointed 
by  tho  Legislature  to  take  charge  of  and  wind  up  thp  affairs 
of  the  said  bank ;  on  which  judgment  execution  had  been  is- 
sued, and  return  of  nulla  bona  thereon  by  the^Sheriff.  Plsia- 
iiff  sought^  In  this  action,  to  make  the  defendant,  Harris,  liable 
tor  the  payment  of  such  a  proportionate  part  of  tjie  debt  doe 
him  by  the  bank,  as  the  stock  owned  by  defendant  constituted, 
of  tho  entire  capital  stock  of  the  bank. 

Subsequently,  plaintiff  filed  an  amendment  to  his  declara- 
tion, stating  tho  same  facts,  but  charging  that  defendant  was 
liable  for  the  entire  amount  of  the  bills  held  by  him — ^that  is, 
$1,925,  and  seeking  judgment  accordingly. 

The  defendant  filed  several  pleas,  apiong  which  was  one, 
that  there  was  real  and  personal  estate,-  still  owned  by  said 
bank,  on  which  the  fi.  fa.  of  plaintiff  might  be  levied,  suiSScient 
to  pay  it  off. 

At  February  Term,  1854,  the  parties  having  announced 
themselves  ready  for  trial,  and  before  submitting  tho  cause 
to  tho  Jury,  defendant's  Counsel  demurred  to  the  amendment 
to  the  declaration  above  stated ;  and  the  Court,  after  argument,, 
pronounoed  the  following  judgments 

'^  The  defendant's  Counsel  having  demurredto  the  amendment 
t^  the  declaration  in  this  case,filed  since  the  last  term  of  this  Court 
and  served  on  tho  24th  day  of  November,  1853,  on  the  ground  that 
the  measure  of  damages  and  liability,  as  claimed  by  said  amend- 
ment, is  not  that  fixed  by  the  11th  section  of  the  Act  incinpo- 
vating  the  Planter's  and  Mechanic's  Bank  of  Cohmbus,  and 
after  hearing  tho  argument  of  Counsel,  It  i$  ordered^  that  said 
.  demurrer  be  sustained,  so  far  as  to  preclude  the  plaintiff  firoo 
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reoorering  the  whole  amount  of  the  bills  held  by  him  and  4e- 
KtiM  in  his  declaration — ^it  being  the  opinion  of  the  Ccvati 
diat  he  oiAj  has  the  right  to  recover  of  the  defendant,  under 
tie  pleadings,  such  a  proportion  of  his  bills  as  the  stock  of  the 
defendant  bears  to  the  whole  capital  stock  of  the  bank.  To 
which  ruling  and  decisiop  of  the  Court,  the  plaintiff's  Counsel 
ezcepta ;  it  being  agreed  that  the  Court  should  pronounce  a 
judgment,  as  to  the  extent  of  the  liability  of  the  siockholders, 
4mder  the  11th  section  on  this  demurrer. 

The  plaintiff's  Counsel  then  demurred  to  and  moved  to 
strike  out  all  the  pleas  filed  by  the  defendant,  except  the.first^ 
which  is  the  general  iiosue,  and  the  last,,  which  asserts  that  de- 
fendant never  was  a  stockholder  in  the  ^^  Planter's  k  Mechan- 
ic's Bank  of  Columbus",  and  so  muqh  of  the  ninth  pica  as  al* 
leges  and  sets  forth  that  there  has  been  collected,  and  in  the 
hands  of  the  assignee,  an  Amount  sufficient  to  pay  plaintiff's 
demand ;  and  after  hearing  the  argument  pf  Counsel  and  coor 
flidering  the  same,  the  Court  sustained  said  demurrer  and  mo- 
tion to  the  extent  made,  except  as  to  so  much  of  the  ninth  plea 
-as  alleges  and  sets  forth  that  the  bank  is  not  insolvent,  and  has 
real  and  peipeonal  propertjr,  to-wit :  banking  house  and  lot  and 
Olher  tots,  in  the  City  of  Columbus,  on  which  plaintiff  might 
hare  levied  his  execution,  and  of  sufficient  value  to  pay  and 
9$tisfy  the  same.  And  to  that  portion  of  that  plea,  the  de- 
murrer and  motion  was  over-ruled ;  to  which  over-ruling  and 
refusal  of  said  motion^  as  to  said  portion  of  said  plea,  the  plain- 
t's Counsel  excepts. 

The  plaintiff's  Counsel  then  iubmitted  said  oause  to  the 
Jury,  ai^d  offered,  in  evidence,  a  number  of  bank  bills  purport- 
ing to  have  been  issued  by  said  banter's  k  Mechanic's  Bank 
of  Columbus,  of  various  denominations  and  dates,  and  payable 
to  different  persons ;  amounting,  in  all,  to  the  sum  of  Nineteen 
Hundred  and  Twenty-five  Dollars^  answering  the  desoription 
of  those  set  forth  Sn  the  plaintiff's  declaration,  and  of  whiiA 
the  foUowing  is,  in  sabstance,  a  copy^  except  as  to  dates, 
amounts,  letters,  numbers  and  payees,  and  a  portion  signed  by 
A.  B.  Ragan^  as  Ca&hier^  to-wit : 
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A  STATE  of  GEORGIA. 

The  Planter's  &  Mechanic's  Bank  of  Colnmhns,  will  p&j  Ten 
Dollars,  on  demand,  to  W.Wright  or  bearer.   Jan'y  9th,  1840. 

Columhns,  Georgia. 
X    M.  RoBBBTSON,  Cash'r,  D.  McDouoald,  Pres't. 

^e  defendant  objected  to  said  bills  going  to  the  Jury,  until 
the  plain tiT  proved  that  they  were  issued  by  the  bank  ;  that 
is,  that  sai  1  persons,  signing  and  counter-signing  said  bilb, 
were  officers  of  said  bank,  as  therein  represented,  and  that 
Uieir  signatures  -were  genuine ;  and  also,  on  the  ground  that' 
the  requisitions  of  the  charter  of  said  bank  had  been  complied 
with ;  and  after  considering  said  objections,  the  Court  oyer> 
rded  the  1  itter  ground  of -objection  aVid  sustained  the  form^. 
To  which  raling  of  the  Court,  requiring  of  the  plaintiff  the 
proof  of  the  execution  of  said  bills,  plaintiff  excepts. 

The  plaintiff's  Counsel  then  proved,  by  Hines  Holt  and 
John  L.  Mustian,,  tliat  the  signature  of  D.  McDougald  pk 
President,  and  Matthew  Robertson  and  A.  B.  Ragan  as  Casli* 
iers  to  said  bills,  wore  genuine ;  and  that  they  were  the  acting 
-President  and  Cashiers  of  said  bank.  Whereupon,  said  bilb 
were  made  evidence  to  the  Jury. 

The  plaintiff's  Counsel  then  offered  to  read  in  evidence  to 
the  Jury,  an  exemplification  from  the  Superior  Court  of  Mus- 
cogee County,  showihg  the  institution,  in  that  Court,  by  the 
plaintiff,  a  suit  founded  upon  and  for  the  i^covery  of  the  same 
bills  mentioned  in  the  declaration  m  this  case,  returnable  to 
the  May  T^rm;  1849,'  of  said  Court,  against  Robert  B.  Alex- 
Hnder,  as  assignee  of  the  said  Flanter^s  k  Mechanic's  Bank  of 
Columbus — a  judgment  against  said  assignee^  for  the 'sum  of 
Kineteen  Hundred  and  Twenty-five  Dollars  for  his  principal 
debt — the  sum  of  Seven  Hundred  and  Seventy  Dollars  for  his 
interest  and  for  cost  of  sqit^  to  be  levied  of  the  goods  and  chat- 
telS|  rights  and  credits,  lands  and  tenemexlts  of  said  Flanter'l 
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&  flfeohanic's  Bftnk — the  issuing  of  an  execution  on  said  judg- 
meot,  and  the  retarn  6f  the  ^me  by  the  Sheriff,  with  entiy  of 
**  no  property  to  be  Foilnd  to  levy  the  same". 

The  defendant's  Counsel  objected  to  the  same  being  read  to 
the  Jury,  on  the  ground  and  for  the  reason,  that  theve  was  no 
allegation  in  plaintiff's  declaration,  that  the  forfeiture  of  the 
charter  or  dissolution  bf  the  corporation,  and  the  appointment 
of  Robert  B.  Aleiander  assignee  of  said  bank ;  but  on  the 
contrary,  the  <lecIairation  alleges  that  caid  bank  is  yet  in  exist- 
ence— ^which  objection*  wad  sustained  by  the  Court  and  theey* 
idence  rejected.  16  which  ruling  and  decision  of  the  Court, 
plaintiff's  Counsel  excepts.  The  plaintiff's  Counsel  then  read 
to  the  Jury  a  certificate,  signed  by  A.  B.  Ragan  as  Cashier  of 
elfcid  bank,  and  attested  by  D.-  McDougald  as  President  thef  eof, 
etating  that  th^  defendant  wias  entitled  to  and  held  one  hun- 
dred shares  of  the  capital  stc^k  of  sstid  br.nk  ;  aifd  on  the  in* 
troduption  of  the  testiftiony,  plaintiff  closed  his  case.  Where- 
upon, defendant's  Counsel  moved  the  Court  to  non-suit  the 
plaintiff;  and  after  considering  the  same,  the  Court  sustained 
the  motion  and  garethe  following  judgment,  to- wit  : 

"  The  plaintiff  having  closed  his  evidence,  and  having  failed 
to  show  any  judgment  or  proceeding  agairist  the  bank,  for  the 
recovery  of  his  said' demand,  prior  to  the  suit,  to  infer  the  ul- 
timate liability  of '  the  defendant  as  a  stockholder,  and  the  de- 
fendant having  moved  a  non-suit,  the  Court  ordered  the  same^ 
offering  to  the  plaintiff  the  right  to  coYifoss  judgment;  and'  ap- 
peal or  have  a  verdict  agaikst  himself". 
To  which  ruling  and  decision  the  plaintiff's  Counsel  excepts. 

Douqhbrty;  E.^-.  Nisdet,  for  plaintiff  in  error. 

H.  WABifBR  }  TooMB3,  for  defendant. 

The  Co|u:t  not  being  unanimouB^  the  opinions  of  the  Judges 
i^re  delivered  ieriatim. 

By  the  Court. — Starnes,  J.  delivering  the  opinion. 

[1.]  The  ground  of  error  first  assigned  in  this  case,  was  the 
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mling  of  the  Coart,  in  withholding  from  the  Jiirj  the  exempli- 
Ikn^lions  offered  by  the  pUintiff,  showing  the  sdt  against  Rob- 
ert B.  Alexander,  assignee,  a  judgment  and  execution  thereon, 
«o. 

The  reasoB  given  for  this  decision  of  the  Coifrt  below  w^ 
that  iu  the  petition  there  was  no  allegation  that  the  charter  of 
^e  Planter's  and  Mechanic's  Bank  had  been  forfeited,  ^d 
that  an  assignee  had  been  app<Hnted.  And  it  it«s  insisted  for 
the  defendant  in  ^rror,  that  though  a  recital  or  recognition  of 
b<}th  these  facts  Was  to  be  found  in  the  pubfic  laws  of  the  State, 
jet  that  no  party  could  have  the  benefit  of  a  public  law«  with- 
xmt  proper  pleading. 

This  latter  remark  may  be  very  correct :  but  what  is  necessary 
to  proper  pleading  is  the  question — -just  the  question,  here. 

It  seeDis  to  be  well  settled,  that  setting  forth  a  public  sta- 
tute, and  the  facts  which  it  recites,  is  AOt  nedesBary  to  proper 
pleading.  ^^  Public  statutes,  and  the  facts  whi<|h  they  recite 
•r  state,  must  be  noticed  by  the  Courts^i  without  their  being  sta- 
ted in  pleading."  (Ban.  Abr.  Stat.  L.  2  WiU.  876.  FtOM, 
210.  See  the  reasons  of  Lord  ElUnhoroughy  4t  M.  ^  S.  542. 
1  Black  Ooni.S6.    1  C%.  P.  246.) 

This  rule  is  not  in  conflict  with  what  was  decided  by  this 
Court,  in  Dougherty  vs.  Beihuney  (7  Go.  B.  90.)  There  the 
decision  wa^,  that  this  recital  of  a  fact  in  a  piibffo  statute,  did 
not  operate  to  estop  a  party  defendant  firom  denying  it  by  plea, 
and  putting  the  fact  in  issue.  It  was  not  held,  that  it  was  ne- 
cessary for  a  plaintiff  suing,  to  set  forth  sufsh  a  &ct»  although 
it  were  recited  by  a  public  statute ;  but  simply,  that  the  defenr 
dant  might  deny  it  in  his  plea,  and  in  this  e^ent  the  plaintiff 
must  prove  itk  And  this  Court  afterwards  says  in  BeaU  «i. 
Bean  (8  <}a.  B.  210,)  and  in  l^iomton  v$.  Lane  (11  Chi.  JB. 
521)  that  although  sueh  &cts  may  not  be  oondusive,  Courts 
must  ^^  treat  tfa^m  as  true,  until  the  contrary  appear."  The 
inference  from  which  is,  that  whilst  they  remain  uncontroverted, 
as  facts  stated  or  recognized  by  a  public  statute,  the  rule  of 
pleading  which  we  have  been  considering,  applies..  • 

The  forfeiture  of  the  charter,  and  the  app^ntmeat  of  the 
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aee  referred  to  in  tbb  case^  were  facts  which  h31  witfnn 
tills  mle,  and  it  was  not  necessary  that  the j  should  have  beesi 
pleaded. 

[2.]  The  qnestion  next  presented  is,  whether  or  not  it  wis 
necessary  for  ^  plaintiff  to  prore  the  ezecntion  of  the  bills 
en  which  the  'snit  was  based,  they  not  haying  been  denied  en 
oath? 

*  It  is  our  opinion,  that  this  provision  of  onr  Statute,  declaring 
that  "  no  person  shall  be  permitted  to  deny  any  deed,  bond, 
bill,  single  or  penal  note,  draft,  receipt  or  order,  unless  he 
shall  malce  afBdavit  of  the  truth  of  his  answer,  at  the  time  of 
Us  filing  it/'  {Cobb.  IHg.  486)  applies  where  the  execution  or 
factum  is  alleged  io  be  the  act  of  the  party  filing  die  answer, 
or  iidopted  by  him.  In  the  case  before  us,  the  liability  of  the 
stockholder  is  not  placed  upon  any  act  of  his,  in  connection 
with  the  execution  of  the  bills.  If  he  be  liable,  he  id  so,  not 
because  by  the  factum  he  has  promised  to  pay  these  bills,  but 
because  of  the  fact,  that  by  becoming  a  stockholder,  and  sub- 
jecting himself  to  the  terms  of  the  Statute  in  such  case  made 
«Bd  provided,  he  has,  as  it  were,  guaranteed  the  payment  of 
tiie  bills.  Ilis  guarantee  is  not  like  that  by  endorsement ;  for 
in  that  event,  it  might  be  said,  that  he  had  adopted  ^<^  factum: 
bnt  he  has  guaranteed  them  only,  by  becoming  a  stockholder 
wnder  the  provisions  of  the  act  of  incorporation.  For  a«ght 
that  is  known  to  him,  or  for  any  thing  that  he  has  done,  the 
IhSs  on  which  this  suit  was  based,  may  have  been  all  spurious. 

Let  us  take  a  case  which  will  readily  serve  as  an  illustratioh : 
A  contracts  with  B  by  letter,  or  otherwise  in  writing,  for  a  suf- 
ficient consideration,  to  guarantee  all  bills  wbidi  G  may  draw 
oa  D  in  favor  of  B  within  a  specified  time,  and  not  exceeding 
a  certain  amount,  0  draws  a  bill  which  is  accepted,  but  not 
paid  by  D ;  and  B  brings  suit  against  A.  Now,  if  the  action 
had  been  instituted  against  C  and  D,  the  drawer  Imd  acceptor, 
it  is*very  plain  that  by  our  Statute  they  wovdd  not  be  permitted 
to  deny  the  genuineness  of  the  instrument,  save  upon  oath. 
But  it  seems  equally  plain,  that  this  rule  should  not  apply  to 
A,  who  knew  nothiog,  and  could  be  supposed  to  know  nothing 
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of  the  factum;  and  waa  responaibl^.  only  l>j  cpHateral  gnaras- 
tee. 

For  a  similar  reason,  the  execution  of  the  bank  bills  sued  on 
in  this  case  should  havc^  been  proven. 

r[3.]  It  was  also  insiated,  that  the  Court  below  erred  in  over- 
ruling the  demurrer  of  the  plaintiff  to  so  much  of  the  ninth 
plea  as  alleges  and  sets  forth,  that  the  bank  has  real  and  per- 
flbnal  estate  in  the  Oitj  of  Columbus,  on  which  the  execution 
<^  plaintiff  could  have  been  levied,  and  of  sufficient  value  to 
satisfy  the  same. 

This  raises  the  question,  whether  or  not  the  return  of  nuUa 
bona  made  by  the  Sheriff  on  this  execution,  is  conclusive 
against  the  stockholder.  A  question  not  without  considerable 
difficulty. 

On  the  one  hand,  it  would  seem  that  more  should  not  be  re- 
quired of  the  bill-bolder,  than  that  he  should  pursue  the  due 
and  ordinary  course  of  law  in  exhausting  the  property  of  the 
bank ;  that  this  is  a  reasonable  and  practical  test  of  his  dili- 
gence ;  that  any  diligence  beyond  this,  should  reasonably  de- 
volve upon  the  Sheriff,  whom  the  law  appoints  to  assume  such 
responsibility  and  exercise  such  diligence,  and  who  is  in  a  posi- 
tion to  do  it  with  advantage ;  or  upon  the  stockholder  who  has 
an  ultimate  liability,  was  interested  in  the  issuing  of  the  bills, 
and  may  have  made  gains  and  profits  by  Aem,  and  who  being, 
as  it  were,  in  cotnmunity  o&interest  with  those  who  issued  the 
bills,  and  are  holding  the  effects  of  the  corporation,  (if  there  be 
any)  thus  possesses  facilities  which  may  enable  him  to  discover 
effects,  and  have  them  subjected  to  the  payment  of  the  bilk. 
Something  like  an  analogous  rule  prevails  in  other  cases,  where 
there  >is  an  ultimate  liability.  The  return  of  nulla  lona^  upon 
an  execution  issued  on  a  judgment  against  an  administrator  for 
a  devastavity  is  conclusive,  as  against  the  sureties,  in  an  action 
against  them  on  the  bond.  A  return  of  non  e$t  inventu9j  by 
the  Sheriff,  upon  a  ca.  sa.  issued  in  an  action  where  bail  had 
been  taken,  is  conclusivx;  against  the  bail,  in  a  suit  upon  the 
recognizance. 

To  this  may  be  added  the  consideration,  that  if  the  stockhd* 
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der  be  aUoireA  to  take  ittoe  <m  the  Sheriff's  retnm,  that  itoue 
maj  be  detennined  in  Ua  faror,  on  the  ground  tbat  the  defen- 
dant baa  property  wbioh  could  have  been  ralgected  to  levy ; 
and  when  this  property-  is  levied  on^  it  may  be  claimed 
hj  another  person  tinder  onr  laws;  and  upon  the  trial  of  that 
iaatie,  the  elaimant  may  succeed.  The  billrholder  is  then  remi- 
ediless.  But  should  the  case  not  reach  this  fatal  crisia  for  him, 
oat  of  the  first  issue,  (the  trial  of  the  question,  vrhcfher  or  not 
the  bank  does  own  and  possess  property  subject  to  the  execution^) 
new  and  coUaterial  issues  may  arise,  it  may  even  l^eeome  nec- 
essary for  a  Court  of  Equity  to  intervene,  and  thtis  this  proceed- 
ing, to  ascertain  the  bank's  insolvency,  may  become  so  exceed- 
itigly  intricate  and  prolonged  as  to  deprive  it  Very  much  of 
practical  advantage.  And  all  these  issues  have  to  be  mqt  and 
tried  by  the  bill-holder,  with  the.  disadvantage,  perhaps,  of 
being  a  stranger  to  all  the  parties,  and  without  facilities  for 
procuring  information  and  testimony. 

On  the  other  hand,  it  must  be  admitted  that  the  stockholder, 
in  this  case,  was  no  party  to  the  proceeding  against  the  bank, 
if  he  were  not  cognizant  of  the  suing  out  of  tbc  execution^  and 
the  efforts  of  the  Sheriff  to  find  property  of  that  bank ;  (and  if 
he  had  been  so  apprised,  he  could  have  pointed  out  property,) 
would  have  no  inconaidcrable  cause  of  complaint,  should  he  now 
be  concluded  by  the  Sheriff's  return.  It  would  $cem  but  rea^ 
sonablo,  that  he  should  not  be  held  responsible,  unless  he  had 
had  some  notice  of  the  effort  to  find  property ;  as  such  notice 
might  have  put  him  upon  diligence,  and  have  enabled  him.  to 
protect  himself. 

If  this  stockholder,  in  reference  to  this  transaction,  that  i»  to 
say  the  emitting  of  the^e  bills  by  the  bank,  could  certainly  be 
regarded  as  a  privy^  I  should  doubt  the  legal  necessity  of  such 
a  notice;  but  from  what  I  have  said  on  another. point,  it  ia 
evident  that  I  regard  him,  in  his  peculiar  relation  to  these  bifla 
— a  relation  created  by  statutCi  as  a  sort  pf  guarantor^  by  a 
contract  separate  from  that  on  which  this  bill-holder  obtained 


W  SUPREME  COXIBT  OF  OEOBGIA. 

II     ■  t<  ■  '  I  ■!         1  III  II     K  ■        I     I      I      I  11  I     ,  *  ■       ■  I  II 

Lftoe  tw.  Hairif. 

■*       W  ■    ■  ■  ■  ■' ■■    .     ■    III   ■ PI  ■         I       IM    11         I     ■        ■  I  I  II  I  II 

Us  first  Jadgment  As  nnch,  not^thstaodiiig  Iii8  oonuniixii^ 
oi  xnCgreBt  with  the  corporation,  irith  referenoe  to  these  biUs, 
I  doubt  if  he  can  be  said  to  be  in  privity  iritii  it,  in  the  accurate 
Common  Lav  sense  of  that  term ;  for  which,  see  Vm.  Abr* 
Tit.  Privitjfy  Co.  Litt.  2:11,  a.  8  Oo.  42  h.  And  if  he  be  not 
ift  the  relation  of  either  party  or  privy,  \\  is  not  nnreaaonable 
to  require  that  he  should  hare  such  notice. 

£yen  in  the  case  of  bail,  though  their  relation  to  the  princi — 
pal  is  80  intimate  a  one,  I  find,  that  according  to  the  lon^^ 
established  practice  in  England,  it  was  directed  that  the  ^a— — 
9a.  should  He  four  days  in  the  office,  in  order  to  give  the  bail — a 
notice,   that  the  plaintiff  had  eleeted  to  take  out  executti 
against  the  person  of  the  principal,  so  that  they  might  hiiT( 

the  Opportunity  of  rendering  his  body  before. the  capias  is 

sued.  Merritt  vs.  Montforty  {Barnes^  54.  2  Salk.  699.  Pe- 
tend,  on  Bail^  858.)    And  in  the  case  of  a  rettum  of  nuUi 

honOf  on  at  execution  issued  upon  a  judgment  against  an  ad -* 

niinistrator  for  a  devastavit j  to  which  reference  has  just  been  — * 
made  by  me,  may  it. not  be,  that  in  view  of  the  close  interest 
between  the  principal  and  his  stireties,  and  the  fact  that  that  inter- 
est is  created  by  the  same  instrument  or  contrapt(^  the  retom  is 
considered  conclusive,  partly  because  the  judgment  is  regarded 
as  notice  to  the  sureties,  that  a  fi.  fa.  will  be  -sued  out^  and 
the  Sheriff  put  upon  the  search  for  property  ? 

In  view  of  all  these  things,  ^nd  especially  in  consideration  of 
the  fact,  that  the  peculiar  statutory  liabiUty  of  tKi^  stockholder 
places  him  in  a  relation  to  the  bank,  which  is  .not  precisely 
analogous  to  that  of  either  party  or  privy  at  Common  Law,  I 
am  willing  to  unite  with  my  brethren  in  holding,  that  the  best 
and  most  reasonable  rule  which  oan  be  prescribed  in  soch  a 
case  is,  that  the  return,  of  nulla  bona  should  not  be  copsidered 
conclusive  against  him,  unless  due  and  proper  notice  be  previ- 
ously given  to  him',  by  which  be  may,  if  he  choose,  be  plit  upon 
diligence  in  the  search  for  property. 

[4.]  Lastly':"  it  is  insisted,  that  the  Court  erred  in  holding, 
that  the  plaintiff  was  entitled  to  recover  only  **  such  a  propor- 
tion of  his  bills,  as  the  stock  of  the  defendant  bears  to  the- 
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irfioh  eapital  stock  of  the  bank/'  and  in  ordering  the  «M«d« 
jnent  by  lAatSx  be  sought  to  reeoTta*  his  whole  claim,  strieken 
out. 

The  effect  of  this  decision  was  equivalent  to  the  declaration, 
that  the  plaintiff,  in  this  case,  who  brought  suit  on  nineteen 
hundred  and  twenty-fivedoUarey  of  bills,  against  a  stockholder 
owning  one  hundred  8hare$,  oat  of  the  ten  thousand  9hare$,  of 
which  the  capital  stock  consisted,  (or  ten  thousand  dollars  of 
the  &ne  million  of  capital  stock,)  was  entitled  to  recover  on 
the  bilk  held  hj  him  and  sued  upon,  only  the  proportion  of 
€ione  hundred  shares  to  ten  thousand;  that  is  to  say,  the 
erne  hundredth  part  of  his  claim,  or  nineteen  dollars  and  twemf- 
t^five  cents. 

The  determination  t>f  thi?  question  turns  mainly  upon  the 
esnstruction  wliich  is  to  be  placed  upon  the  language  used 
by  the  Legislature  in  the  eleventh  secti<m  of  the  Act  incorpora- 
ting this  bank^  vus :  that,  the  persons  and  property  of  the  sfoiric- 
holders  e&all  be  bound  for  the  ultimate  redemption  of  the  bills, 
^  in  proportion  to  the  amount  of  shares^  and  the  value  thel*eaf, 
that  each  individual  or  company  may  hold  in  said  bank." 

It  must  be  observed,  that  the  language  here  is  not,  ^at 
the  persons  and  property  of  the  stockholders  shall  be  bound 
ill  the  Iproporti&n  whioh  his  shares  bear  to  the  whole  capital 
stock  of  the  lanky  but  it  is,  in  proportion  to  his. shares.  This 
proportion  stated,  is  not  a  comparative  relation  of  his  shares  to 
the  capital  stocky  but  such  a  relation  of  his  lidbility  to  the 
number  and  value  of  his  shares.  He  shall  be  liable,  sayifthe 
eharter,  in  proportion  to  what  he  owns  of  the  stock.  Nor  does 
the  act  of  incorporation  say,  that  the  stockholder  shall  be  bound 
fer  the  idtimate  redemption  of  the  bills  to  each  bill-holder  ^^in 
the  proportion  his  shares  bear  to  the  whole  stock,'*  which  is 
the  ^ect  of  the  construction  in  the  Court  below,  but  it  simply 
asserts  a  general  liability  for  the  redemption  of  the  bills,  (that 
is  all  the  bills,)  in  proportion  to  the  amount  of  his  stock.  It  is 
TDry  plain,  therefore,  that  the  proposition  stated  by  the  Court 
below,  in  the  use  of  the  words  ^^  which  his  stOck  bears  to  the 
whole  capital  stock,"  is  an  interpolation  on  the  Statute. 
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'  But  it  is  urged  that  it  is  necessary  to  give  this  coostruction 
to  this  provitton  of  the  charter,  in  order  to  avoid  substituting 
an  injustice  for  a  difficulty.  Let  us  see  what  is  the  true  value 
of  this  assertion.  If  it  be  correct,  then^  of  course,  the  method 
or  mode  of  proceeding  which^  this  construction  requires  the 
bill-holder  to  adopt,  ia  enforcing  payment  of  his  bills,  is  that 
which  is  equitable,  practicable  and  just^  We  will  put  it  to  the  -» 
test* 

/   The  Act  incorporating  the  Georgia  Bail-road  &  Banking   -^ 
.Crompany  contains  a  provision  similar  to  that  und«r  conaidera — ^-«- 
'tion,  making  the  persons  and  property  of  the  stock -holders  -^ 
liable  for  the  ultimate  redemption  of  the  bills.    And  no  one     ^ 
will  qi^ei^ion,  that  the  Legislature  intended  that  this  provisioii    ^ 
should  have  the  same  signification  and  effect  in  both  diaiter^   ^ 
and^  in  all  the  charters  of  banks  in  our  State,  where  it  may  be  ^ 
found.    Now  the  capital  stock  of  the  institution  I  hjave  just  ^ 
mentioned,  is  upwards  of  four  millions  of  dollars ;  there  are     ^ 
some  seven  hundred  stodkholders,  at  present,  and  it  is  posdble 
there  might  be  as  many  stockholders  as  shares ;  that  ia  to  say, 
more  than  forty  thousand.    For  many  years,  this  bank  has 
had  a  circulation  of  near  one  million  of  dollars.    If  it  were  to 
become  insolvent,  what  would  be  the  oensequenoe?     By  the 
provisions  of  the  charter,  these  numerous  bill-holders  have,  or 
were  intended  to  have,  a  remedy  against  the  stockholder,  for 
the  payment  of  their  biUs,  ^'  as  in  common  actions  of  debt*'; 
and  according  to  the  construction  which  prevailed  in  the  Court 
below,  (and  which  is  insisted  on  as  that  only  which  is*  just,) 
in  order  to  have  the  benefit  of  this  provision  secured  by  the 
Act,  each  Of  these  bill-holders  would  be  compelled  to  institute 
suit  against  at  least  seven  hundred,  possibly  forty  thousand  stock- 
holders.    This  would  be  hard  enough — ^perhaps  impracticable 
and  out  of  the  question,  even  if  the  bill-holder  happened  to 
possess  some  hundreds  or  thousands,  in  bills  of  the  bank.    But 
let  us  suppose  that  he  had  only  a  small  amount  (he  might  have 
but  five  dollars,  or  even  one  dollar)  of  these  bills.     In  reasout 
justice,  and  according  to  law,  he  would  be  as  much  entitled  to 
have  payment  for  that,  as  for  thousands.    It  mighty  indeed, 
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iht  allot  the  widow  or  the  orphan.  In  order^  however,  to 
re  the  benefit  of  the  rights  which  the  -charter  •seeoree,  that 
t-holder  not  being  able,  according  to  Is^,  to  join  theee  sev- 
J  promissoFB  in  one  action,  would  be  constrained  to  institute 
least  seven  hundred  suits  for  the  recovery  of  that  small 
uount  of  money.  If  ho  attempted  to  do  this,  it  is  altogether 
i>bable,  that  out  of  seven  hundred  defendants,  some  would 
found  bankrupt  or  out  of  the  jurisdiction  of  the  State,  and 
t  accessible  by  the  ordinary  prooess  of  law ;  and  alm<ost  oer- 
B,  that  by  some  one  or  more  of  the  many  casualties  and  eontin- 
ades  which  cluster  around  every  action  at  law,  and  against 
ieh  die  most  astute  and  provident  Counsel  caimot  'always 
liide,  he  would  lose  one  or  more  of  these  suits;  And  is  it 
t  absolutely  certain,  that  the  prospect  of  these  results^  and 
the  amount  of  Counsel's  fees,  for  cases  lost  and  won,  which 
•would  have  to  pay,  would  operate  as  a  prohibition  to  hin 
Vging  such  suits  or  having  the  benefit  wbich  the  charter  in» 
ided  to  secure  for  him  ? 

Let  it  not  be  said,  that  he  could  purt  with  his  bills  to  some 
e  having  more  of  them,  and  who  could  afford  to  sue,  for  this 
as  much  as  to  say,  that  he  could  sell  them  at  a  saer^e.  It 
mid  not  be  believed,  for  a  moment,  that  in  legislating  so  im* 
rtant  a  provision,  for  the  benefit  and  protection  of  bill-hold-. 
t|  die  General  Assembly  of  our  State  intended  to  make  such 
laarifice  necessary  to  the  poor  man  or  the  small  bill-holder, 
lat  body  certainly  designed  to  put  every  citizen  upon  the 
ne  footing  of  reason  and  justice,  and  to  supply  a  ready  and 
leacious  remedy  to  each  and  all. 

The  illustration  thus  presented,  serves  stifongly  to  show  the 
newness  of  that  boasted  justice  attributed  to  the  construottOB 
itended  for  by  the  defendant  in  error,  of  that  provuiioBi 
lich  we  have  been  considering. 

I  cannot  consent  to  impute  such  a  scheme  to  the  le^lative 
nd,  and  turn  from  it,  to  some  more  just  method  of  enforcing 
18  provision  of  the  charter.  • 

So  far  as  the  rights  of  bill-holders  are  concerned,  it  would 
better,  if  what  the  stockholder  is  liable  to  pay,  could  be'dis* 
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trihiited  among  all  the  bill^iolders.  And  this  wtnild  be  the 
direetion  given  to  it^  if  it  were  paid  into  a  Ooort  of  Chaheeiy, 
to  be  disposed  of  npon  equitable  principles.  Bnt  this*  is  rather 
a  matter  of  interest  to  the  bill-holders  than  te  the  stockholdGrs. 
It  dees  not  operate  any  greater  hardship  on  the  stockholder^  if 
he  pay  to  one  bilKholder,  than  if  he  pay  to  all  the  biU-holderSi 
provided  he  be  protected  in  making  snch  pi^yment  against  an^ 
farther  recovery.  If  he  is  liable,  it  is  right  that  he  should  pay 
to  some  one ;  and  the  Legislatarey  i&  its  sovereign  diseretioB, 
hat  said  that  he  shall  be  made  to  pay  (if  he  will  not  without 
suit)  by  an  action  at  Common  Law,  and  not  in  Equity,  unless  the 
b^HioIder  desire  it ;  that  he  shall  be  held  liable^  '^  as  in  common 
actions  of  debU*'  He  cannot  be «o  hield  liable,  practioally,  and 
this  provision  of  the  Legislatare  is  effectually  defeated  and  s^ 
at  naught,  as  I  have  shown,  if  payment  can  be  enforced  6Lij 
in  the  way  made  necessary  by  the  oonstmction  I  have  been 
opposing.  There  is  no  other  method  by  which  payment  can 
be  coerced,  ^^  as  in  common  actions  of  debt,'*  except  that  which 
permits  and  aictbonses  a  recovery  for  the  whole*'amount  of  the 
claim  from  any  stockholder  whose  shares  are  sufficient  to  meet 
the  payment.  The  bUl-holder  can  thns  recover  his  claim,  and 
have  the  full  betle^t  which  tiiis  provision  of  the  Statute  was 
intended  t^  secure  to  him. 

This  construction  gives  effect  to  the  Statute,  and  carries  the 
[eb^ous  intention  of  the  Legislature  into  effect,  by  supplymg 
every  trill-holder  widi  a  speedy  and  efficacious  remedy.  In  orderi 
therefor^  to  give  complete  effect  to  this  provision  of  the  charter^ 
creating  a  statutory  liability,  if  there  were  no  analogy  at  Cooh 
mon  Law,  it  would  be  necessary  to  adopt  a  construction  which 
holds,  that  the  stockholder  became  liable  to  pay  every,  or  any 
of  the  bills  to  the  extent  of  his  stock ;  that  he  guaranteed  each  so 
far  as  the  extent  of  his  stock,  and  not  a  portion  of  each  bill,  sitf- 
ficfent,  in  the  aggregate,  to  make  up  the  amount  of  his  stock; 
and  that  this  liability  ceeses  when  an  amount  has  b^en  recov- 
ered from  him,  equal  to  the  value  of  his  stock;  and  such  recov- 
ery be  ciln  plead  in  bar  of  any  other  action  against  him  by  a 
bill-holder.     This  construction  interpolates  nothing  on  tiie 
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Statnte^  «&d  docs  no  Yiolfnoe  to  ifta  tenni ;  but  on  the  contm- 
17,  ii  in  huntonj^irith  the  simple  end  otdinary  i^gnification  of 
the  words  employed. 

I  ten  conceive  that  anotbet  ecnetnietioQ  tmgjbJb  be  plaoed 
«pon  the  wmrde,  ^^shall  be  pledged  end  boimd,  in  proportion  to 
the  aiaoont  of  shares  and  the  value  thereof^  that  each  individ- 
oal  or  company  may  hold,"  &c.,  if  the  question  were  presented, 
as  to  the  extent  of  the  stoekholder's  total  liability^  with  reference 
to  the  whole  circnlation  of  the  bank.  If,  at  the  time  of  the 
£s8olution,  or  perhaps  at  the  time  of  the  suit's  commencement, 
(should  the  assignee  hare  redeemed  some  of  the  bills  after  the 
dissolution,)  the  whole  amount  of  bills  was  greater  or  less  than 
the  whole  amount  of  the  stock,  the  liability  of  the  stockholder 
would  be  on  all  o{  them ;  and  it  would  seem  not  unreasonable, 
that  in  such  case,  it  should  be  in  proportion  to  his  stock.  If 
the  circulation  exceeded  the  capital  stock,  then  his  liability 
would  transcend  his  stock,  in  the  proportion  wUch  that  stock 
bore  to  the  whole  capital  stock  of  the  bank.  If  the  circ^lation 
was  less  than  the  capital  stock,  then  his  liability  would  be  less, 
in  a  similar  proportion.  For  example:  if  the  circulation  had 
been  one  milUon  one  hundred  thousand^  at  the  time  specified, 
this  stoekholder's  liability  being  one  per  eenty  or  as  one  htm- 
dre^  shares  is  to  ten  thousand^  he  would  be  liable  to  pay  eleven 
tiotuand  dollars  of  the  bills.  But  if  the  circulation  was  only 
nine  hundred  thousand,  then  he  would  be  liable  to  pay  only 
ntfie  thousand  dollars  of  the  bills.  The  recovery,,  however,  in 
a  particular  case,  would  not  be  of  a  certain  per  cent,  on  each 
bill  sued  upon  by  a  bill  holder,  according  to  the  construction 
whidi  I  have  been  opposing,  but  would  be  for  the  whole  amount 
of  the  bill-holder'p  claim,  proidded  it  did  not  exceed  the  propor- 
tion of  the  stockholder's  liability. 

It  is  possible  that  the  terms  of  the  charter,  which  we  are  con- 
sidering, may  have  been  employed,  in  part,  at  least,  in  the 
sense  which  I  have  just  expressed.  But  it  ii^  unnecessary  to 
decide  this  question,  as  it  is  not  presented. by  this  r^rd. 
There  is  before  nA  no  evidence,  as  to  the  amount  of  bills  in 
owtilatioti  at  any^  twe,  naoA  no  evidence  that  there  is,  now,  any 
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otiier  bill-holder  of  this  bank,  besides  him  who  is  nov  befoffB 
the  Court.    Vor  anjthiDg  that  appears  in  this  record,  all  the 
other  bills  may  have  been  paid  by  the  effects  of  the  bank.  *  On 
snch  a  record,  I  cannot,  for  a  moment,  doubt  that  the  plaintilT 
is  entitled  to  recover  the  -whole  of  his  claim  against  the  defen- 
dant in  error. 

The  construction  which  I  place  upon  this  statutory  liabiU^ 
of  the  stockholder,  has  its  analogies  in  other,  liabilities  at  bw. 
An  ejcample  may  be  found  in  the  liability  of  sureties  upon  a 
Sheriff's  bond.  Although  many  persons  be  injured  by  the 
miscoliduct  of  the  Sheriff,  if  one  vigilant  suitor  exhaust .  the 
penalty  of  the  bond,  no  further  recovery  can  be  had  thereon, 
against  the  sureties,  by  any  other  person.  But  I  will  put  i 
,case  still  more  to  the  point.  .'  We  will  suppose,  that  on  the 
'Same  day,  for  a  similar  consideration,  and  payable  at  the  same 
time,  A  gives  his  promissory  notes,  payable  to  bearer  in  differ 
ent  sums,  amounting,  in  all,  to  twenty  thousand  dollars,  to 
twenty  payees.  Desirous  of  using  these  notes  in  some  common 
transaction,  these  persons,  by  a  separate  instrument^  in  writing, 
agree  to  guarantee  the  notes,  each  severally  binding  himself  for 
the  payment  of  the  whole,  in  proportion  to  the  amount  of  the 
note  received  by  him  from  A  provided  A  should,  himself,  be 
unable  to  pay.  The  notes  are  then  transferred  and  assigned 
to  other  persons,  upon  the  faith  of  this  guarantee.  Sometime 
after  they  have  become  due  and  payable,  0  a  holder  of  one 
amounting  to  one  hundred  dollars,  brings  his  action  thereon, 
and  upon  the  guarantee  against  B  a  guarantor,  and  one  of  the 
original  payees  of  a  note,  amounting  to  one  thousand  dollan, 
proves  the  insolvency  of  A  in  the  proper  way,  and  demands  % 
judgment  against  B.  Now,  if  he  bad  sued  in  Equity,  or  if  the 
holders  of  the  other  nineteen  notes  had  filed  their  bill  and 
taken  him  there,  and  had  shown  that  their  notes  were  unpaid, 
then,  perhaps,  he  could  have  recovered  from  B,  only  such  pro- 
portion of  his  claim  as  B's  note  bore  to  the  whole  amount; 
that  is  to  say,  the  one-twentieth  part  thereof^  But  C  is  not 
taken  into  Equity,  we  will  suppose,  and  no  objection  is  made  bj 
the  other  note«holders,  to  his  recorory — they  may  h^y  been 
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^  j^dbj  A;b  jxR^MTtjy  for  «jth2ng.th8t  mppean  bt  dm  pr^ 
deeding.  ,  Oaa  thtre  be  any  doiibt^  for  a  moment,  of  C'b  rif^i 
toreco7er  bis  whole  dtaim  from  B?  '     .'    \ 

It  would  not  be  difficult  to -find  other  analo^ca;  bat  tibe 
leogtb  to  wfaich  this  opimon  has  already  reached,  admoniabee 
me  to  forbear.        v 

Let  the  judgment  be  reyeraed. 


LuM PKIN,  J.  concurring. 

The  Court  being  of  one  mind,  as  to  the  first  three  grounds 
of  alleged  error,  I  shall,  address  myself  to  the  fourth  only— ^ 
which  is,  that  the  presiding  Judge  held  that  the  plaintiff  could 
recover  such  proportion  of  his  bills  only,  as  the  etock  ■  Owned 
by  the  defendant  bears  to  the  whole  capital  stock  of  the  bank. 

Now,  the  counter  proposition  to  this  and  that  which  I  hold 
to  be  true,  is,  that  tho  plaintiff  is  entitled  to  recover  the  whole 
amount  of  his  bills  out  of  the  defendant,  provided  the  number 
of  hb  shares  and  the  value  thereof,  estimated  at  9100  per 
share,  is  equal  to  the  amount  of  the  bills  sued  on.  And  there 
being  a  diversity  of  opinion  among  the.  members  of  the  Court, 
upon  this  point,  I  shall  proceed  to  state  the  reasons,  as  it  is 
made  my  duty  to  do,  in  support  of  the  view  which  I  entertain. 

This  action  is  brought  on  the  Xlth  section  of  the  charter  of 
the  Planter's  &  "Mechanic's  Batik  of  Columbus,  which  is  in 
these  words :  "  the  persons  and  property  of  the  stockholders 
shall  be  pledged  and  held  bound,  in  pi-oportion  to  the  amount 
of  shares  and  the  value  thereof,  that  each  individual  or  com- 
pany may  hold  in  said  bank,  for  the  ultimate  redemption  of 
the  bills  or  notes  issued  by  said  bank,  in  the  same  manner  as 
in  oommon  actions  of  debt ;  and  no  stockholder  shall  be  re- 

vouxv^-SO 
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]i0ii^iir<n  s&ch  liability,  by  sale  of  biffstodc,  mitil,  he. 
liave.oatifted  to  be  giv^i  sixty  day's  notice,  in  some  pnUie  g»- 
sette  of  this  State".    {Prince's  Bigesty  127-) 

The  case  must  be  d^ided,  of  conrse,  upon  the  proper  oon- 
straetion'of  this  clause  in  the  charter,  the  phraseology  of 
which  is  not  so  explicit,  perhaps,  as  it  might  have  been. 

THiQ  following  positions,  I  believe,  are  not  denied  or  doubted 
in  any  quarter ;  at  least,  they  are  too  well  established  to  be 
successfully  coatroverted :  That  under  this  and  sinular  provis- 
ions, in  bank  and  other  charters,  the  liability  of  the  stockholders 
is  several,  not  joint ;  that  inasmuch  as  the  measure  of  ^this 
statutory  liability  may  be  wholly  different  in  each  case,  de- 
pending upon  the  number  of  shares  held  respectively  by  the 
stockholders,  a  joint  suit,  at  Law,  wonld  be  impracticable,  ts 
there  could  be  no  joint  judgment;  that  the  Act  does  not  in- 
tend that  the  stockholders  should  be  sureties  for  each  other— 
oaeh  being  severally  responsible  for  the  amount  of  hi3  own 
stock,  and  no  further.  Some  of  the  stockholders  may  have 
removed  beyond  the  jurisdiction  of  the  Court,  so  as  not  to  be 
reached  by  its  process,  or  affected  by  its  judgment :  or  have 
become  insolvent ;  still,  under  this  section,  those  who  are  UaUe 
and  solvent,  cannot  be  made  to  pay  more  than  they  otherwise 
would,  on  that  account.  That  the  remedy  provided  by  the 
Xlth  section  of  the  charter,  is  not  only  essentially,  but  exehr 
iively  4t^  Law  remedy ;  the  liability,  whatever  it  is,  is  to  be  en- 
forced *^  in  the  same  manner  as  in  common  actions  of  debt*". 
j  That  if  the  redress  at  Law  should  prove  to  be  inadequate,  from* 
any  cause  whatever,  the  Superior  Court,  sitting  in  Equity,  wiQ 
take  jurisdiction  over  a  bill  filed  by  one  or  more  of  the  clie£- 
tors,  in  behalf  of  himself  and  others,  against  all  the  stockhold- 
ers who  are  solvent  and  suable,  concurrently  with  a  Court  of 
Law,  over  separate  actions,  against  each  of  them,  upon  hia  sole 
and  separate  liability.  That  in  Equity,  the  rights  of  all  con- 
cerned, on  both  sides,  might  be  considered  at  once.  It  might  be 
considered  how  much  was  due  in  the  whole  and  to  all  those  who 
should  choose  to  adopt  this  remedy ;  and  a  decree  might  go  against 
^ach  for  his  share  of  the  liability ;  that  it  is  the  privilege  of 
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^  UQJioIder  to  elect  his  fbram  |  lie  may  go  into  Ohaaeer  j,  I 
Vot  he  oaimot  be  compelled  to  go  there ;  tlukt  the  Bquity  jih>  ( 
liidictioB  in  rach  case^  is  not  derived  from  the  Statute^  but  ii  t 
dedncible  from,  the  acknowledged  powers  of  a  Ooort  of  Ofaan-^  ] 
oery.  ' 

The  question  then,  at  issue,  is  narrowed  down  to  a  eibgle 
point ;  in  a  separate  suit  at  Law,  by  action  of  debt,  at  the  in« 
itaace  of  a  bill-holder  against  a  stockholder,  shall  the  plaintiff 
be  entitled  to  recover  the  whole  of  his  bills,  if  they  do  not  ox^ 
ceed  the  amoont  of  the  defendant's  stock,  or  shall  he  Recover 
a  ratably  portion  only ;  that  is,  as  the  stock  owned  by  the  de* 
fendant  bears  to  the  whole  capital  stock  of  the  bank  ? 

According  to  the  construction  heretofore  put  by  this  Oourtf  I 
upon  this  Act,  while  it  was  designed  to  create  a  personal  lia-  | 
bility  on  the  part  of  the  stockholders,  it,  at  the  same  time, 
limits  that  liability.  Had  thp  section  under  which  this  suit  is 
brought  read,  ^^  the  persons  and  property  of  the  stockholders 
Aall  be  pledged  and  bound  for  the  ultimate  redemption  of  the 
bills  or  notes  issued  by  the  bank*',  the  only  construction  of 
such  a  provision  could  have  been,  that  the  stockholders  were 
liable  in  their  natural  capacities,  as  partners,  for  the  whole 
amount  of  the  unpaid  bills  or  notes,  whatever  that  amount 
might  be.  But  the  insertion  of  the  intermediate  words,  that 
thqf  are  to  be  bound  ^*  in  proportion  to  the  amount  of  shares, 
and  value  thereof,  held  by  each",  curtails  the  general  liability, 
and  prescribes,  in  the  first  place,  not  only  personal  and  several 
fiability — but,  secondly,  so  restricts  it  that  no  stockholder 
ean  be  made  responsible,  in  any  event,  bey(md  the  proportion 
wUch  the  number  of  shares  held  by  him,  bears  to  the  whole 
somber  into  which  the  capital  stock  of  10,000  shares  is  di- 
Tided. 

If  this,  then,  be  the  true  meaning  of  this  section,  and  in  my 
Judgment  it  is  all  that  it  proposes  to  effect,  it  follows,  of  course, 
that  the  creditor,  in  his  action  at  Law,  may  recover  the  whole 
of  his  debt,  and  not  a  proportion  of  it  only.  At  any  rate, 
diis  will  be  regulated  by  general  principlei^,  uncontrolled  by 
die  Statute* 
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The  policy  of  the  LcgiaiMve  in  making  this  pitmttoii,  irhiok 
IB  a  oondi^^n,  in  most,  if  not  all  the  charters  granted  aboal 
ifais  tftnej^  was  to  secitre  a'eound  correnoy  to*  the  country  r  and 
«8  one  of  the  means  of  accomplishing  tibis  object,  thejr  intended 
to  give  to  every  bill-holder  a  simple,  direct  and  available 
remldy  o^  Law^  for  coercing  the  stockholders  to  redeem  the 
\tircQl|iJti^  of  the  bank. 

Were  the  words  of  the  Act  ambiguous,  and  its  grammatictl 
etmcture  doubtful,  such  exposition  should  be  given  to  this  sec- 
tion^ as  would  best  harmonize  with  its  design.  And  every  fair 
•ikd  reason  ible  intendment  ought  to  be  made,  to  effectuate  the 
intention  of  the  makers  of  the  law,  pro  bono  publico.  {Seg- 
dan's  Cote,  3  Bep.  7.  Plewdena  CommentarieSj  1057,  b. 
Sex  vs.  The  Eastern  Counties  Railway  Qompany^  2  Q.  B. 
Jtep.  847.  Williams  vs.  Fritehard,  4  T.  B.  2,  Lyde  n. 
JSemardj  M.  ^  W.  113.  Pierce  vs.  Hopper,  SKr.  258.  Hew 
River  Company  vs.  GraveSj  2  Vernon^  431.) 

Indeed,  these  and  numerous  other  authorities^  ancient  and 
modem,  which  might  be  cited,  go  quite  beyond  the  foregoing 
well  settled  rule  of  construction,  and  maintain  that  the  words 
of  a  Statute  may  be  construed  in  a  sense  different  from  (heir 
ordinary  meanftg,  when  the  Act  is  designed  to  remedy  some 
existing  or  threatened  mischief.  But  I  am  not,  and  never 
have  been,  the  advocate  of  an  enlarged  interpretation  of  Stat- 
utes or  Constitutions.  In  the  words  of  Mr.  Justice  Cok- 
ridgcy  ^^I  would  never  mould  the  language,  in  order  to  meet 
either  an  alleged  convenience  or  an  alleged  equity";  and,  I 
will  edd,  or  an  alleged  public  policy.  And  if  I  felt  tiiatthe  con- 
struction which  I  am  endeavoring  to  uphold,  put  any  force  on 
the  moaning  of  the  Act,  I  should  refuse  my  concurrence,  with- 
out  the  clearest  and  most  indisputable  evidence  of  legislative 
intent.  But  when  the  Xlth  section  of  this  charter  declares 
tiiat  the  stockholders  shall  bo  bound  in  proportion,  it  does  not 
say,  to  the  number  even,  but  to  the  amount  of  shares,  and  the 
Value  thereof,  they  may  severally  hold,  and  that,  too,  as  in 
common  actions  of  debt,  is  there  any  straining  of  language  to 
iriildt  that  they  are  respectively  bound,  according  to  the  amount 
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or  CKtent  bf  their  Bteok,  especially  if  this  constructioD,  while  it 
iaposes  no  additional,  burden  uponthe  stookboldery  will  great- 
hf  add  to  the  security  of  the  creditors  of  the  banks  and  other 
oorporationsy  by  making  their  remedy  over  more  cheap  and 
easy  ? 

What  was  the  Caee  of  Coulter  etaL  vs.  JlobertsoHy  (2  Cush- 
MOh^  278,)  that  h^  been  commended,  so  eamcstlj0o  the  fa- 
vorable considerati^  of  this  Court  ?  A  trustee  of  a  dissolved 
bank  was  appointed  by  Statute,  to  sue  for  and  collect  money 
saflKcieqt  to  pay  all  the  debts  of  the  bank.  And  what  was  the  re- 
^t  of  the  jodgtn^ntof  the  Mississippi  Court,  in  that  case?  Why, 
that  the  trusfee  might  select  the  particular  debtors  to  the  corpo- 
ration, that  he  would  sae  first ;  and  that  these  had  to  pay,  '^  to 
the  uttermost-iarthing,'*  what  they  owed  the  corporation,  while 
all  the  rest  went  ireo — and .  this  among  debtors  standing  as 
these  8tockh61dez9  do — precisely  upon  tho  same  footing* 
Equality  of  burdens  was  certainly  wholly  overlooked  or  disre- 
garded, in  this  decision. 

But  suppose  we  have  been  wrong,  heretofore,  I  maintain  that 
the  next  most,  consistent  and  rational  construction  of  which 
the  words  of  ther  Act  are  susceptible,  is  this :  That  instead  of 
die  aggregate  liability  of  the  stockholders  being  limited  to 
$1U)00.000  only,  the  amount  of  the  capital  stock,  they  are 
bound  for  f&e  nltimate  redemption  of  all  the  unpaid  bills  is- 
sued by  tho  bank,  be  it  one  million  or  any  other  sum.  And  I 
confess  there  i^  much  reason  in  favor  of  this  interpretation  of 
the  charter*  It  is  true  that  the  charter  declares,  that  the 
stock  of  the  company  shall  consist  of  $1,000,000,  to  be  divided 
in  shares  of  $100  each.  Bu^hfi^^apitaliji  not  expressly  lim- 
i^d  to.  that  sum.  It  does  not  even  say^  as  is  usual  in  monicd 
charters^  that  the  capital  shall  not  exceed  or  be  more  than  one 
.million.  The  convenience  of  the  intended  stockholders,  as 
well  as  notice  to  the  public,  required  that  the  amount  of  the 
company's  funds  should  bo  fixed.  But  in  this  case,  not  only 
is  there  a  departare  from  the  common  practice,  in  this  respect, 
but  by  another  fundamental  rule  of  the  corporation,  they  are 
allowed  to  contract  debts  by  bond,  bill,  note  or  other  security, 
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to  thitde  times  the  amoimt  of  the  oapttftl  ttodt  Mtoally  paid  in^ 
^yer  and  above.the  am<mnt  of  specie  actuattj  deposited  in  the 
Tanlts  of  the  bank,  for  safe  keeping. 

Suppose  that  instead  of  $1,000,000,  the  unpaid  circulation, 
upon  the  failure  of  the  bank,  had  amounted  to  fS.OOO.OOO, 
maj  not  the  Legislature  hare  intended  thai  the  stockholders 
ehonld  be^^rsonally  bound  for  the  eyentual  payment  of  the 
whole  of  this  sum  ?  The  corporation  waa  aathorixed,  under 
eertam  circumstances,  to  create  this  amount  of  indebtedness ; 
and  the  presumption  is,  that  it  was  done  for  the  benefit  of  the 
•corporators.  But  whether  this  be  so  or  not,  thelNibility  would 
htkve  been  incurred  by  the  duly  i^pointed  agents  of  the  com- 
pany ;  and  if  a  total  loss  ensued,  even  to  the  extent  of  absorb- 
ing both  profits  and  cajrftal,  ought  third  persons  to  snflfer? 

If  this  be  the  true  exposition  of  this  individual  liabilify  sec- 
tion— ^the  clause  under  consideration  means  this — that  the 
stockholders  shall  be  personally  and  seyerally  reqKmsible  fat 
the  ultimate  redemption  of  all  the  unpaid  InUs  and  notes  of  the 
bank,  be  the  same  more  or  less,  at  least  up  to  three  millions. 

But  the  question  recurs,  how  liable  ?  Stall,  not  as  uninoo^ 
porated  persons,  but  in  terms  of  the  charter,  in  proportion  to 
the  amount  of  shares  held  by  each,  and  the  Tslue  thereof^  ifis: 
if  the  circulation  to  be  taken  up  amount  to  $200,000,  and  the 
defendant,  Mr.  Harris,  owns  100  shares,  he  isBable  for  $2,000. 
If  the  unredeemed  circulation  be  $1,000,000,  he  b  bound  fat 
$10,000:  if  $8,000,000,  for  $80,000.  This  constructioa 
makes  the  measure  of  each  stockholder's  interest  and  right  ts 
dividends,  the  measure,  also,  of  his  responsHnlity«  And  thai 
forecloses  the  question  of  contribution,  as  between  the  stockr 
holders,  themselves,  because  no  one  of  them  can  be  compelled, 
under  any  circumstances,  to  pay  more  than  his  proportion  ef 
the  whole  debt.  And  in  this  way,  all  real  or  apparent  hard- 
ship is  avoided. 

I  concede  that  the  true  constructive  effect  of  this  clause  is 
not  clear,  beyond  a  doubt.  And  as  I  grow  in  years,  at  letet) 
if  not  in  wisdom,  I  have  learnt  to  repose  leas  confidence  in  nj 
own,  as  well  as  in  the  opinion  of  others,  however  mUkariU- 
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Kimfy  expKflnd.  And  in  tkiii  insttnoei  I  am  H^  pieptted  to 
lay,  nitib  oertaintjy  tfaat  tho  ktter  Tjew  taken  of  tkia  chmrtor, 
tiiongh  mt  variMioo  with  di#  opinion  heretofore  intinated  hj 
this  Court,  may  not  be  a  aonnd  one.  Moreover,  it  haa^  to  my 
Blind,  this  additional  recommendation^^that  it  approximates 
more  nearly  to  wiiat  tbe  law  of  corporationa  ought  to  be,  name- 
Ij:  that  these  artificial  bodies,  when  created,  shiWd  occupy 
pArecisely  the  same  situation,  as  to  the  capacity  of  contractile 
as  natural  persons ;  and  that  just  so  soon  as  the  stockholdera^ 
in  their  character  as  corporators,  become  irresponsible,  take 
away  the  shield  interposed  by  the  Act  of  incorporation,  and 
leave  them  liable,  in  their  private  capacity,  for  their  contracts,, 
as  if  no  charter  had  been  granted. 

That  the  same  individuals  should  be  permitted  to  repudiate^ 
debts  which  they  have  contracted  as  corporators,  is  contrary 
to  all  the  inflexible  rules  of  law  and  justice,  as  applied  to  every 
other  business  transaction  of  life.  The  Legislature  has  al- 
ready, by  the  Acts  of  1848  and  1845,  adopted  this  principle 
and  made  it  applicable  to  all  corporations,  except  banks  and 
insurance  companies.  {OoWb  Digtti^  M2-S.)  And  I  am 
content,  iherefore^  to  administer  the  law  as  I  find  it  settled  by 
the  Jages  of  the  science  who  have  gone  before  me,  ^^  whose 
shoe's  latchct  I  am  not  worthy  to  unloose''. 

Either  of  the  two  views  which  I  have  undertaken  to  present 
of  this*  question,  stand  equally  opposed  to  the  idea  of  a  ratable 
liability  upon  eaeJi  biU.    For  in  the  last  light  in  wluch  it  has 
been  contemplated,  it  would  only  be  incumbent  on  the  plaintiff 
to  show  that  the  proporti<mal  liability  of  the  defendant,  upon 
his  hundred  shares,  for  die  outstanding  bills,  was  sufficient  to*  ' 
cover  his  demand ;  and  he  would  be  entitled,  as  under  the  first    1 
view  taken  of  the  Act,  to  a  recovery  for  the  whole  amount  of 
Ins  claim.     I  thus  yield  what  might,  perhaps,  admit  of  debate, 
to-wit:  that  the  onui  wou)d  be  upon  the  plaintiff,  to  prove  the 
amount  of  the  unredeemed  circulation.    And  this  he  could  do     • 
by  resorting  to  the  books  of  the  bank — ita  published  reports,     I 
and  by  such  other  testimony  as  he  might  have  it  in  hb  power    / 
to  procure. 
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But  if  th^re  be  any  thbig  in  the  *XIth  etetion  to%«rrai|t  the 
constrtictioh  pnt  upon  it  hy  hia  >Hoaor^  &%:  Cixeuit  Jadge*  I 
siost  say,  with  Tindieseiiibled  reepeet  for'  the  i%gBl  aeumta  of 
ipy  learned  brother,  I  have  not  been*  able,  after  the  most  cax^ 
fnl  and  critical  examination,  to  discoTer  ii.  -NOf  one  thing  I 
am  entirely  rore«^give  to  the  charter  tins  iotorprettLtion,  and 
it  ceases  to  afford,  not  only  adequate  protection,  but  any  prao' 
tical,  working  remedy,  whatever,  to  the  thousands  of  biU- 
holders  scattered  over  the  State,  againat  the  numerous  stock- 
holders of  this  broken  and  dcfhnot  corporation. 

It  is/indeed  and  in  truth,  as  was  "forcefully'*  urged  in  the 
finished  argument  of  Mr.  Nisbet,  a  practical  denial  of  the  beik 
efits  of  the  Statute,  and  an  utter  repudiation  of  the  legislative 
policy.     Let  this  ratable  liability  doetrine  obtain,  and  these 
personal  and  individual  liability  clauses,  which  have  been  fai- 
troduced  into  our  modern  ehafters,  will  become  a  dead  letter. 
To  hold  that  every  man  who  is  unfortunately  the  owner  of  a 
five  dollar  bill  of  one  of  these  insolvent  corporations,  shall  ei- 
ther sacrifice  it  at  a  forced  sale  of  ten  cents,  in  the  dollar,  or 
some  other  nominal  sum,  or  institute  a  hundred  suits  at  law, 
tQ  get  his  money,  or  file  his  bill,  bringing  all  the  bill-holders 
and  all  the  stockholders  before  tic  Court,  at  a  cost  of  fifty 
times  the  amount  of  his  claim,  is  to  contravene  and  render  nu- 
gatory this  most  wise  and  beneficent  policy  of  the  Le^slature* 
In  Ru99ell  et  ah  vs.  The  Men  dwelling  in  the  County  9f  De-. 
van  (2  2>.  J-  JB.  66T)  where  the  question  was,  whether  an  action 
would  lie  against  the  inhabitants  of  a  county,  for  an  injury 
sustained  by  an  individual,  in  consequence  of  one  of  the  public 
bridges  being  out  of  repair,  Mr.  Justice  A$hur9tBQidj  "if  sepa- 
rate actions  have  to  be  brought  against  each  individual  of  the 
county  for  his  proportion  of  the  damages,  it  is  better  that  the 
plaintifi"  should  be  without  remedy"— and  so  we  say  here. 
I   But  it  is  said  that  the  mischiefs'to  .be  apprehended  from  this 
iaecision  of  Judge  Starke^  are  too  highly  colored.     It  b  sugges- 
fted  that  the  stockholders  will,  in  most  cases,,  upon  the  mere 
I  presentation  of  each  bill,  promptly  pay  their  respective  quotas; 
I  and  that  recourse  need  not  be  had  to  the  Courts  to  oompol 
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tbem  to  account  for  (heir  ehare  of  the  debt.  I  iLust  say,  the  f 
experience  of  the  paat  negatives  this  assamption.  And  let  it  j 
be  remembered,  that  any  exposition  of  the  charter,  based  upon  j 
this  hypothesis,  is  necessarily  fallacious,  inasmuch  as  the  Xlth  / 
section  was  inserted  in  the  Act,  upon  the  supposition  that  voU  , 
iintary  payment  would  be  refused.  And  it  provides  a  remedy  \ 
by  suit,  in  direct  reference  to  this  contingency.  The  stockhoi*  \ 
ders  are  to  be  forced — not  coaxed  to  respond,  '^  in  the  same  • 
manner  as  in  common  actions  of  debt".  This  claiise  evidently  / 
looks  to  forcible^  and  not  peaceable  redress.    It  i^  a  war  measure,  i 

However  the  fact  may  be,  therefore,  the  section  must  be  * 
construed  as  intended  to  supply  a  coercire  procc  eding— rand  I 
we  must,  of  course,  spell  out  the  moaning  and  will  of  the  Legis-  ( 
hturc,  in  that  aspect  gf  the  Statute. 

But  were  it  otherwise,  the  inconvenience  to  the  small  bill- 
holders  (and  nine*tenths  are  of  this  description)  of  seeking  sat- 
isfaction in  this  way^,  even  could  they  succeed,  by  getting  a 
modicum  contributed  by  each  stockholder,  on  whom  they  might 
successively  call,  would  be  little  less  than  would  be  incurred  by 
every  bill-holder  dragging  every  stock-holder  to  Court,  to  col- 
lect out  of  him  his  ratable  proportion. 

It  may  be  contended,  that  this  is  the  only  Bort  of  liability 
which  takes  an  equitable  view  of  the  rights  of  all  the.bill-hold- 
^rs^  as  well  as  the  liability  of  all  the  stockholders.  That  the 
former  have  equal  rights  as  creditors,  to  demand  and  receive 
payment  of  the  latter,  and  that  to  allow  one  or  mere  to  collect 
the  whole  of  their  money  out  of  one  or  more  of  the  solvent 
stockholders,  by  means  whereof  a  portion  of  the  rest  may  be 
entirely  excluded,  is  unjust,  and  consequently,  ought  not  to  be 
sanctioned.  This  objection,  so  far  as  it  in  reality  exists,  arises 
not  from  any  defect  in  the  law,  but  from  the  imperfection  of  all 
human  institutions.  Each  stockholder  owes  to  a  bill-holder  the 
amount  of  the  value  of  his  shares.  It  is  a  statutory  debt,  quasi 
ex  contractu.  The  bill-holders  are  in  the  position  of  a  number 
of  creditors  of  a  c6mmon  debtor,  who  is  bound  only  to  pay  a 
given  amount.     They  stand  primarily  equal  in  tluir  right. 
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Ahj  one  Of  more  may  be  bona  fde  preferred  and  pakL  And 
m  tbia  case,  as  in  all  others  of  like  character,  he  who  is  ti^^' 
Itat^  and  sues  and  gets  judgment,  acquires^  precedence  nndee 
ihe  law.  And  this  does  no  wrong  to  any  body.  This  is  a 
f&miliar  principle,  and  one  which  is  constantly  recognized  and 
enforced  in  all  the  Conrts.  Thus,  in  McDermutt  vs.  Strongy 
(4  John.  Ch.  Rep,  691)  it  was  said  by  the  Chancellor,  ^^  though 
it  was  the  favorite  policy  of  the  Court  to  distribute  the  assets^ 
among  creditors  paripassuj  yet  whefe  a  preference  had  beei^ 
•established  by  the  superior  legal  diligence  of  any  creditor,  that 
preference  should  be  observed  in  the  distribution". 

So  in  Corning  vs.  White^  (2  Paige  667)  it  was  held  that  the 
filing  of  a  creditor's  bill,  gave  to  the  vigilant  creditor  the  right 
to  priority ;  and  that  there  wad  iiothing  in  the  principle  of 
equal  distribution  among  all  the  creditors,  pro  rata^  which  has 
been  considered  powerful  enough  to  set  aside  the  priority  alrea- 
dy acquired  by  a  vigilant  creditor.  Subbard  et  at.  vs.  Sam- 
ikon  Bank  (7  Metcdlfs  B.  840.) 

Favored  as  rent  is  in  England,  a  landlord  could  not  there, 
until  the  Statute  of -4 ?iw,destrain  goods  taken  under  execution; 
and  which  were,  as  it  is  called,  in  ciistody  of  the  law.  That 
Act  gave  him  a  remedy  for  one  year's  rent,  but  no  more.  The 
industrious  creditor  seized  and  appropriated  the  rest.  Is  not 
the  whole  doctrine  of  the  Statute  of  Limitations  founded  upon 
the  maxim,  vigUantihis  non  dorviientihus  jura  suhveninnA  f 
The  law  regards  those  who  watch,  and  not  those  who  sleep— 
the  law  is  only  for  the  protection  of  those  who  use  diligence  to 
protect  themselves.  In  popular  actions  to  recover  penalties, 
the  right  to  which  is  given  to  all  the  people  in  common,  he 
who  brings  his  suit,  and  can  obtain  the  first  judgment,  secures 
a  title,  to  the  exclusion  of  every  body  else. 

A  most  striking  illustration  of  this  principle  is  to  bfe  found 
in  the  law,  prescribing  the  order  in  which  the  debts  of  an  insol- 
vent testator  or  intestate  are  to  be  paid,  by  the  executor  or 
administrator!  The  Statute  directs,  peremptorily,  that  the 
legal  representative  ^hall  pay  first,  funeral  and  other  expenses 
of  the  last  sickness,  and  so  on.     Besides,  it  is  well  settled  that 


DECATUR,  AUGUST  TERM,  1854.  248 

Lane  cs,  liarris. 
^  '  III*       ,ii«ti         ■        ^        ipi 

no  creditor,  by  obtaining  Jadgment,  olevates  his  dematid  in  the 
Bcale  of  priority.  And  yet,  in  the  face  oT  all  this,  a  creditor  of 
inferior  dignity,  by  suing  at  law,  and  obtaining  judgment,  may 
exhaust  the  whole  of  the  assets  of  the  estate,  to  the  exclusion 
of  claims  of  a  superior  grade.  True,  the  representative  may 
make  himself  personally  responsible,  by  not  pleading  these  out- 
standing debts,  provided  he  have  notice  of  them.  But  he  ma]r 
be  utterly  insolvent;  and  whether  this  be  so  or  not,  the  con- 
clusion to  be  drawn  in  favor  of  the  doctrine  involved  in  ^thift 
discussion,  is  equally  pertinent.  Indeed,  in  England,  the  rule 
is,  that  among  debt^  of  equal  degree,  the  creditor  who  gets  a 
judgment,  is  allowed  a  preference ;  and  the  reason  assigned  is^ 
^  because  the  executor  ought  to  pay  that  creditor  first,  who 
uses  the  first  diligence."    (2  Wms.  UxrSj  258.) 

So  in  Aihle}/  vs.  Pocock^  (3  Atkins.  209)  Lord  Hardwicke 
said,  '^  Suppose  two  creditors  at  large  of  the  first  testator, 
Barasley^  and  one  brings  a  bill  before  the  other,  and  obtains  a 
final  decree  and  a  report  of  the  master,  and  that  report  has 
bean  confirmed ;  and  then  the  other  brings  a  bill,  and  obtains 
%  final  decree,  and  his  demand  is  afiirmed,  to  be  sure  the  exec- 
utor ought  to  have  paid  the  first  who  used  the  first  diligence. 
So  in  casQ  of  an  action  at  law,  the  creditor  who  obtains  the 
first  judgment,  should  be  preferred". 

The  very  motto  of  the  law  is,  ^^the  race  is  to  the  swift." 
Why  the  priority  given  by  law  to  first  judgments,  first  attach- 
ments, first  deeds,  first  mortgages,  the  first  entry  of  public 
lands — the  first  every  thing  f  The  universal  response  is,  non 
leges  vigilantibusy  non  dormientibus  sviveniunt.  Even  the 
miller's  rule  is,  ^^  first  come,  first  served",  which  is  a  strong, 
though  homely  translation  of  this  fundamental  maxim.  It  was 
recognized  and  enforced  by  this  Court,  in  the  case  of  a  Sher- 
iff's bond.    JSathwU  vs.  Sheffield,  (8  Cta.  Rep.  569.) 

The  Sheriff  of  Dooly  County  had  given  his  bond,  in  terms  of 
the  law,  in  the  sum  of  f  5000.  It  was  to  indemnify  all  p^sons 
aggrieved  by  the  official  n^iseonduct  of  himself  and  his  deputies. 
Honeys  were  collected  by  them  on  executions,  far  exceeding 
in  amoont  the  penalty  of  the  bond,  and  which  they  failei)  to 
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ffkj  over.  Suita  were  commenced,  and  others  threatened,  by 
the  plaintiffs  in  fi.fa.  for  an  amount  much  larger  than  the  penalty 
of  the  bond.  And  the  securities  filed  their  bill,  and  prayed 
the  Court  so  to  direct  the  judgments  to  he  recovered,  that  the 
creditors  first  entitled  should  be  satisfied  to  the  extent  of  their 
obligation ;  and  that  they  might  be  restrained  from  further 
prosecuting  their  suits. 

On  the  demurrer,  the  Court  below  dismissed  the  bill,  upon 
the  ground  that  the  complainants  had  a  complete  Common 
Law  remedy.  And  this  Court  affirmed  the  judgment,  and  held 
that  whenever,  by  previous  recovery,  the  penalty  of  the  Sher- 
iff's bond  has  been  exhausted,  the  sureties  may,  even  at  law^ 
plead  thjs  fiot  and  protect  themselves  from  further  liability— 
and  this  being  the  case,  it  would  be  unjust  to  more  vigilant  suit- 
ors, who  had  been  injured  by  the  official  misconduct  of  the 
Sheriff,  to  restrain  them  from  prosecuting  their  rights  at  law. 

We  say  of  a  case  currit  quartrior  pedibtUj  or  that  it  go6s  upon 
$11  fours,  when  it  is  exactly  similar  in  its  circumstances  to  the 
case  in  support  of  which  it  is  quoted,  or  when  it  is  exactly  in 
point,  Bothwell  vs.  Sheffield  is  all  that  and  more.  For  in  this 
case,  every  one  of  the  execution  creditors  whose  vioney  w«8 
collected  and  withheld,  was  equally  entitled  to  participate  in  the 
Security,  provided  by  the  Sheriff 's  bond,  as  waa  every  other  peN 
son  aggrieved  by  the  misconduct  of  ths^  officer,  whether  a 
judgment  creditor  or  not  And  yet  a  Court  of  Chancery  refa* 
0ed  to  entertain  an  irgunction  upon  the  appUcivtlon  of  the  seen- 
rities,  to  restrain  the  creditors  who  had  first  sued,  upon  the 
ground,  that  the  liability  of  the  securities  was  limited  by  their 
bond ;  and  that  they  might  protect  themselves  by  a  plea  to  that 
effect,  as  well  at  Law  ^  in  Equity.  And  that  this  being  80>  the 
vigilantibus.  doctrine  should  not  be  disturbed* 

I  have  said  that  this  case  covers  the  one  at  faar^  and  that  it 
does  more ;  and  it  is  true  in  this,  namely;  that  the  creditors  of 
the  Sheriff  have  but  a  single  fund  to  which  they  can  loo]c: 
whereas,  in  the  case  before  us,  every  other  stockholder  besides 
the  ones  sued,  is  also  liable  to  every  other  bill-holder  for  the 
ftmount  of  his  shares.    And  unless  sopoe  of  them  are  .bankropti 
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or  have  left  the  State,  the  recoveries,  ag  well  as  the  rights  ct 
liabilities  would  be  pretty  joauch  equalized.  And  he  may  very 
well  imagine  diat  this  was  in  the  eye  of  the  Legislature,  in 
pro\'iding  this  remedy — that  each  bill-holder  might  look  for 
payment  to  some  stockholder  who  was  in  ^is  neighborhood. 

Had  all  the  bill-holders  severally  sued  the  corporation  before 
its  dissolution,  would  not  the  first  judgments  have  been  first 
satisfied  ?  And  yet  all  could  not  have  been  paid  had  the  corpo- 
rate property  been  limited  in  value.  And  this  would  have 
been  a  parallel  case  to  that  of  the  Sherifi**s  bond,  why  should 
a  different  rule  prevail,  when  proceeding^  are  instituted  against 
the  corporators  to  charge  them  personally,  instead  of  against 
tiie  corporation?  a  rule  which  is  contrary  to  all  the  analogies 
of  the  law,  and  in  conflict  with  the  maxim  and.  motto  to  which 
I  have  referred;  and  which  are  indelibly  inscribed  over  the 
door-way  of  every  Court-house  ?  It  is  certainly  not  for  the 
benefit  of  the  J}ill-holder,  whatever  other  interest  it  may  sub- 
serve. 

I  am  sufficiently  conscious  that  the  opinion  in  Bathwell  and 
Sheffield  is  more  than  questioned  by  the  decision  of  Judge 
Starke.  It  is  virtually  over-ruled,  and  withit,  in  effect,  though 
unintentionally,  of  course,  the  Act  of  the  General  Assembly, 
passed  in  1847,  and  approved  December  80th  of  that  year. 
(Cobh  502.)  For,  on  examination,  it  will  be  found  that  the 
opiiiion  of  this  Court  is  in  literal  conformity  to  the  provisions 
of  that  Act.  Indeed^  it  was  based  upon  it,  and  was  so  under- 
stood by  the  author  of  the  New  Digest^  as  will  be  seen  by  his 
ma^inal  reference.  And  although  th^t  Statute  was  passed 
for  a  different  purpose,  it  is  nevertheless  a  .plain  and  palpable 
legislative  recognition  of  an  old  Common  Law  principle. 

Thia  Act  is  directory  of  the  mode  of  entering  up  judgment 
on  official  or  voluntary  bonds. 

And  it  not  only  repeals  the  rule  as-  laid  down  by  this  Court, 
m  Stepltens  and  Qtherg  vs.  Crawford^  Gov.  (3  Kelly's  Rep. 
499)  that  there  can  be  but  one  recovery  on  a  bond  at  Common 
Law,  but  it  ^a^rms,  by  clear  and  irresistible  implication,  the 
doctrine  that,  primarily,  all  persons  ii\jured  by  the  misconduot 
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of  the  iSheriir,  have  tai  equal  right  to  demand  and  have  inde 
nity  out  of  his  official  bond :  but  that  those  who  sue  and  obt 
the  first  judgments,  ara  to  be  first  satisfied,  until  the  wh_^ioj| 
penalty  of  the  bond  is  exhausted ;  and  that  then  these  previiw«>q| 
recoveries  may  be  pleaded  in  bar  of  all  subsequent  suits. 

While  this  Statute  stands  in  the  Book,  it  is  in  vain  to  t^a^Zt 
of  the  unreasonableness  of  the  rule  about  to  be  established^    in 
these  bank  cases.     Both  are  in  strict  accordance  with    tie 
whole  logic  of  the  law ;  and  are,  I  had  almost  said,  indisso/ff. 
bly  interwoven  with  the  whole  frame-work  and  superstructure 
of  the  science. 

•  When  the  inquiry  is  made  then,  who  is  the  promisee,  under 
itns  quasi  contract,  and  which  bill-holder  shall  have  the  pref- 
erence? shall  he  who  is  sharpest  and  who  has  outstripped 
the  rest  in  the  race,  receive  payment,  while  others  who  are 
more  modest,  though  ccpially,  if  not  more  meritorious,  are 
postponed  ?  we  answer,  should  even  this  result  follow,  which 
can  hardly  be  anticipated,  *'  so  the  law  is  written". 

The  State,  in  permitting  a  paper  currency,  has  evinced  great 
care  to  prevent  any  injury  or  loss  to  the  people*     It  has  adopt- 
ed this  measure,  amongst  others,  for  this  purpose.     No  legis- 
lation can  absolutely  protect  the  community  against  the  possi- 
bility of  loss,  because  no  legislation  can,  as  was  said  by  the 
Court  in  another  case,  '^make  the  directors  of  all  the  banks 
equally  skilful  and  prudent — all  their  officers  honest  and  sU 
their  debtors  solvent".     Still,  in  construing  these  Acts,  we 
should  steadily  keep  in  sight  the  end  for  which  they  were 
passed.     And  in  case  of  doubt,  that  interpretation  should  be 
preferred  which,  while  it  saves  a  multiplicity  of  suits  and  con- 
sequent accumulation  of  costs,  will,  at  the  same  time>  afford 
the  best  safeguard  against  the  evils  of  adventurous  btmking. 
Acting  under  proper  restrictions,  and  honestly  and  faithfully  pei^ 
forming  the  duties  assigned  them  by  their  charters,  these  mo- 
nied  institutions  will  always  prove  valuable  instruments  of  pub- 
lic utility  and  convenience.     But  relax  these  legislative  checksi 
and  the  grossest  management,  not  to  use  any  harsher  termSi 
must  and  will  %e  the  natural  and  inevitable  consequence. 
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Before  quitting  this  ^Ade,  I  am  oonetrained  to  sej,  that  upon 
fiirther  refleetioB,  I  am  n^t  content  with  the  #8imit  irfa^  I 
gave  to  one  point  in  the  judgment ;  and  that  is,  as  to  the  ef* 
feet  of  the  returh  of  nuUm  bona  made  by  the  Bbenff  of  Mosoo- 
gee  County,  on  the  execution  against  the  hank  or  its  aesignee. 
It  was  held  to  be  jnima  facie  evidence  only,  of  insolYenoy,  in 
this  action  against  the  stdokholder. 

I  am  not  satisfied  that  the  return  of  the  Sheriff  can  be  coU'» 
troverted  in  this  suit,  especially  a^  the  return  was  made  in  the 
county,  where  the  bank  was  located,  and  where^  it  is  reason- 
able  to  suppose,  it  had  property  subject  to  the  Ji.  fa.  if  aigr 
where.  No  case  was  adduced  to  authorise  it.  Cfoodall  v8^ 
Stuarty  (2  Ben.  ^.  Mang.  lOS,)  is  a  precedent  directly  against 
it.  And  I  find  it  very  difficuft  to  answer,  satisfactorily  to  my 
ewn  mind,  the  reasoning  upon  which  that  decision  was  miMle. 
finch  a  practice^  would  be  attended  with  difliculties  which  would 
seem  to  be  almost  insuperable/  Besides,  the  general  principle 
is  indisputable,  that  a  return  by  the  Sheriff  )s  conclusive  be- 
tween the  parties,  and  can  be  ittipeached  only  in  a^  action 
agidnst  the  ofBcer^  for  a  false  return.  It  required  a  special 
StatQte  to  authorize  the  iinpromptu  enswers  made  by  Sherifis, 
to  rules  and  orders  taken  even  againgt^  him^  to  be  traversed. 
{OMy  679.) 

And  suppose  it  be  true,  that  there  arc  assess  belonging  to 
the  bank,  as  the  plea  alleges,  these  very  assets  belong  to  and 
are  the  property  of  the  stockholders,  which  distinguishes  this 
case  from  that  of  principal  and  security,  to  which  it  has  been 
likened.     But  I  forbear  to  discuss  this  assignment. 
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When  this  case  was  called  up,  Mr.  Doaigherty,  one  of      ^ 
Counsel  for  the  plaintiff,  objected  to  my  presiding  in  it  oni^zuise 
grounds — First.  That  a  ease  or  cases  lik^  this  was  pendingf  in 
the  Superior  Court  of  Muscogee  Countj,  in  favor  of  the  pl»m- 
tiff  in  this  c«^,  against  Mrs.  McDougald,  as  tl^e  executrix  of 
BaQioi  MoDoughald,  deceased,  and  that  at  the  time  pf  mj  h- 
ing  elected  a  Judge  of  this  Court,  I  was  of  Counsel  for  her  in 
tho  case  or  cases. 

Secondly.  That  cases  like  this  were  pending  in  that  Court 
in  favor  oi  other  persons  than  this  plaintiff,  against  Col.  Sei- 
bom  Jones,  ^s  a  stockholder  in*aaother  bank — ^tbe  Cfaigtttahoo- 
chee  Rail-road  &  Banking  Company,  and  that  Cpl.  Jones  ¥tf 
mj  father-in-law,  and  had  been,  at  ihe  time  of  mj  election  as 
Jud^e,  my  cliqnt  in  those,  cases. 

Thirdly.  Thut  the  Counsel  for  the  defence,  in  each  of  the 
cases  commonly  called  the  '^  bank. cases,"  to  which  cases  beloag- 
ed  this,  had  agreed,  among  thcmselvei^,  to  make,  or  had  made 
^^  common  cause-'  in  the  defence  of  all  the  bapk  casea;  and  so, 
that  all  of  those  Counsel  were  to  be  con^dered  as  6di>8tantiftlly 
engaged  ih  the  defence  of  each  and  every  one  of  the  caaes;  ijbat, 
conaeqriently,  I  was  to  be  considered  as  having  been^  at  the 
time  of  my  election,  substantially  one  of  the  Counsel' for  tbe 
defendant  m  this  very  case. 

•7hese  grounds  I  did  not  think  sufficient  to  support  t&e  oI]^ec- 
tion,  and  therefore,  notwithstanding  the  objection,  I  presided 
in  the  case.  Was  I  right  in  this  ?  That  I  was,  I  will  state 
my  reasons  for  thinking. 

First,  then,  as  ta  the  third  ground.  Tliat  ground,  as  far  as 
it  concerns  me,  has  no  foundation,  in  fact.  I  never  made  any 
agreement  with  any  body,  to  make  common  cause  in  the  defence 
of  the  bank  cases,  generally,  or  of  this  cade,  in  particular.  I 
never  took  part  in  the  defence  of  the  cases  generally,  or  in  the 
defence  of  this. 

As  to  the  other  two  grounds,  I  shall  admit  them  to  be  snb- 
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itsntiftUj  true,  althongh  I  might  Bay^  if  I  pleased  to  say  it, 
bai  CoL  Jones,  as  to  all  the  oases  of  iftiy  'ConsequenoA  against 
amself/  vii;  those  in  fayor  of  the  Bank  of  ColnmbnSy  has 
bfences  difibrtnt  from  any  whieh  this  defendant,  Harris^  «p« 
maSn  to  have,  or,  as  I  think  tan  have,  and  that  in  my  opinioa 
hefle  special  defences  are,,  of  themselves,  fbr  him,  sufficient. 

I  take  this  to  be  a  trae  principle  of  law — ^that  it  i$  the  duty 
€  ft  Judge  to  preside 'in  all  .cases  in  which  lie  has  had  given  him 
Mthority  to  preside.     This  principle,  it  seems  tp  me,  necessan- 
ly  results  from  the  relation  of  principal  and  agent — that  rda- 
tion  in  which  the  State  and  a  Judge  stand  toward  ebch  other. 
Ehe  State  delegates  to  a  citizen  authority  to  decide  cades. 
Why  ?    I  can  conceive  of  no  reason  why,  except  that  the  State 
rishes  him  to  decide  the  Gases%     As  to  the  purpose  ef  the  State, 
ft  the  delegation  of  the  authority  to  him,  there  are  but  three 
Ibgs  that  occut  to  me  as  snpposable^^-one,.  that  the  .State 
naked  the  authority  to  be  used— -one,  that  the  State  wished 
he  anthority  not  to  be  used— one,  that  the  State  was  indifer^ 
OEtwhethei:  the  lauthority  should  be  used  or  not.     Te  say  that 
hft/fikate  wished  the  authority  not  to  be  used,  is  40  say  that 
kft  Staie  is  so  foeliirii  as  to  do  an  act  which  is  not  merely 
i^oefloous,  but  an  act' which  can  have  no  result,  whatever, 
SMpt  ft  result  which  defeats  the  State's  wishes.    To  say  that 
his  State  was  indifferent  whether  the  authority  should  be  exer* 
lied  or  not,  &  to  say  that  the  State  is  both  so  foolish  as  to  do 
.  aQpexAuous  act,  and  is  ind^erent  whether  wrongs  done  by 
ftft  of  ber  citizens  to  another  shall  go  unredres8ed-*-whcther 
rfOftgs  done  to  hthr^lf  shall  go  unpunished — whether  right, 
iUie  or  private,  shall  be  left  without  a  guard :  and  to  say  this, 
I  to  say  that  the  State  has.  prepared. the  whole  body  of  her 
iW^y^oth  civil  and  criminal,  without  an  object ;  for  if  the  State 
eiitdifferent  whether  her  laws  be  executed  or  not,  what  motive 
HU  she  have  had  for  preparing  those  laws?    To  say  that  the 
tftte's  purpose  was,'  that  the  atithority  «hou](l  bo  exercised, 
9Biftin9  the  only  thing  supposable. 

B'ow,  what  is  the  will  of  the  principal,  is  tire  law  of  t^e  agent; 

.  X¥i'<8S 
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and  the  more  eepeciallj,  if  the  principal  be  the  sovereiga,  and 
Ae  agent  a  subject  or  citizen.  .  And  whatev^  is  the  law  to  a 
man,  he  b  bound  to  obey.  .  A  Jodge- being,  the  State'»  agent, 
and  having  had  authority  gken  him.  by  the  State  to  preside  in 
oertain  cases,  and  thus  having  been  notified  of  the  will  of  the 
State,  that  he  should  preside  in  those  cases,  it  foSows  that  he 
is  bound  to  preside  in  them — •l)ound  to  preside  in  aU  the  ^sases. 

It  is  not  for  the  Judge  to  elect  one  sort  of  case  fox  preeiding 
in^  and  to  reject  another.  If  any  thing  of  that  kind  is  to  be 
done,  it  is  to  bq  done  by  the  State.  As  to  the  Judge,  the  cases 
all  stand  upon  the  same  footing. 

If,  when  the  Judge  has  been  authorized  to  sit  in  all  caseSi  it 
ii)  not  his  duty  to  sit  in  all,  which  are  to  be  the  excepted  ones — 
and  what  is  to  be  the  ground  of  exception?  Arc  they  to  be 
cases  in  which,  for.  some  reason  or  other^it  Would  be  disagree- 
able to  the  Judge  for  him  to  preside  ?  K  so,  whether  the  Judge 
shall  preside  in  any  case  whatever  or  not,  will  depend  upon  ike 
Judge's  pleasure.  Are  they  to  be  cases  in  ivhich,  for  some  rea- 
son or  other,  it  would  be  disagreeable  to  the  parties,  or  to  any 
party,  for  the*  Judge  to  preside?  If  so,  whether  th^  Jtidge 
shall. preside  in  any  case  whatever,  or*  not,  wOl  depend  upon 
the  pleasure  of  any  party  in  the  case;  And  what  cases  remain 
to  be  the  excepted  ones,  if  none  of  these  Hre  to  be  excepted 
'cases? 

But  as  to  the  Judges  of  the  Supreme  Court,  this  du^,it  seems 
to  me,  has  been  prescribed  to  them  by  the  Act  orgasuzing  that 
Oourt.  That  Act,  in  its  third  section^  says,  '^  It  shall  be  the 
duty  of  all  the  Judges  of  said  Court  to  attend,  at  eaoh  term ; 
but  if,  from  Providential  cause,  any  one  of  said  Judges  cannot 
attend  a  Court,  such  Court"  may  be  holden  by  two  Judges.** 
Why  is  it  made  the  duty  of  each  Judge  to  attend  at  every  Court? 
There  can  be  but  one  answer — that  each  may  sit  and  take  » 
part  in  deciding  the  cases  returned  to  every  Court — in  deciding 
one  of  such  casc^  as  much  as  another,  provided  that  the  author- 
ity  to  each  Judge  to  sit  in  one,  is  the  same  as  it  is  to  mt  in 
mbthen  When  the  authority  to  sU  in  one  case,  is  the  same  as 
it  is  to  sit  in  another,  is  not  the  duty  to  sit  m  one/llie  same  as- 
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it  18  in  ttiotkeic^  ^  tbe  mtention  was  not  this^  here  was  the 
plaoe  to  say  sa,  and  to  specify  the  cases  on  whieh  it  waa^not  to 
be  any  Judge's  duty  to  sit.  And  here  is  specific  ^Ae  single 
ease,  in  which  a  Jndgp  is  excused  fr(Hn  sitting — and-  that  case 
is,  when  he  is  kept  from  being  in  attendance,  by  Providential 
caus^.  No  other 'is  specified.  And  inclttsie  unius  exclusio 
aUerifU. 

•  OoBsidering  it,  then,  to  be  true^  that  it  is  the  duty  of  a 
Judge  to  sit  in  all  cases  in  whieh  has  been  given  hhn  authority 
to  sity  I  proceed  to  the  question^^-what  cases  are  they  in  whidk 
no  authority  to  sit  has  beeti  given  a  Judge?  What  caftes  are 
thaj  which-a  Judge  is  disqualified  to  presifjte  in?  Thtee  being 
seen,  those  which  a  Judge  ia  cpiaKfied  to  preside  i»  will  alstx  ke 
seen. 

It  is  a  maadm  of  die  Ooonutyii  Law,  that  a.  man  cannot  be 
Judge  in  hig  own  cause*  -^^AliquU  nan  dehet  UH  judex  in 
fraprim  eamar    {t  Ooie  IdtLUl  a.) 

Within  this  maxim  a  noaiber  of  ofUBes  have  been  held  to  Ml, 
ralthough  not  cases  in  which  the  Judge  was  a)^arty,vik  i  easea 
IB  which,  the  Judge,  theu^  not^  a  party,  had  an  interest 
(14  Vm.Air.  674r^.) 

'  Then  thfre  have  been  a  numbei'  of  other  omm^  in  whick 
nuEvkhial  Judges  have  held  dieinselvee  disquaUfledto  ait^  al- 
though they  were  neidier  parties  in  the  cases  nor  inlerested  in 
theuL  A  Judge  has  declined  to  sit  on  account  ef  ^*  being 
ttoneeted  with  tha  parties'',  {l^  Monk  f  Sel  21,)  pr  '<  being 
^omieoted  with  one  of  ihe  parties,"  {6  Dumford  ^  JSbsl, 
i,,)  of  for  having,'  when  at  the  bar,  been  *^  Cowisel  in  the 
cause,"  (1  Bam.  ^  Adolph.  6Q5*  1  Brod.  ^  Bn^.  161,)  «r 
for  having  been  *^  consulted"  in  the  cause,  {6  Bam:  ^  Or.  566. 
8  Bam*,  f  Aiolpk.  2^)  or  for  having  been  ^^  concerned"  in  the 
«Hi8e,  (2  Eaa.  272,  do.  8^9,  do.  478,  do.  520,  do.  655, 3  do. 
34&,do.9ldZ,2Bo9.fPuLNow.B:Abl.)  There  have  been 
fit(M  in  wfaidi  two  outof'foor  Judges  have  declined  to  give  any 
^pnimi,  *^as  ihey  hadbeen  engaged  in  the  case  while  ^  the  bar," 
(A  Ma/yJU^S$l.  108.)  InDoeoxdem.  Early  qfJer^n.  SmUh, 
<5irai»fe/*i%L  476,)  a  case  of  this  sort,  Lord  mUfnborougkm^ 
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^that  only  two  Judges  were  in  a  situation  to  pronounce  any 
judgment,  the  other  two  having,,  when  at  tbe  bar,  been  enga- 
ged in  the  case*"' 

The  example  of.  these  English  Judges  has  been  followed  bj 
the  Judges  of  thi^  Court.  Instances  of  that  are  to  be  found  in 
1  Kelly,  29,  275,  348,  365,  402,. 466,  481,  513,  525,  698, 
689. 

To  bring  all  of  these  oases  wi(Jiin  the' maxim,  that  e  man 
«haU  not  be  a  judge  in  hii.own  cause,  it  is  niM3essarj,  it  mmtt 
be  confessed,  to  read  that  inaxim  most  liberally,  aiccording  to 
its  spirit  and  not  to  read  it  according  to  its  letter«  But  if 
4h0y  oamtiot  be  brought  within  it,  they  h&ve  to  fitand  nitbont 
jtkstification,  for  there  is*  no  other  maxim  or  law,  of  which  I  am 
aware,  within  which  they  may  be  brought. 

Admitting  them  to  bo  within  the  maxixn,  it  may  be  doubtdd 
vrhether  the  majdm^  itself,  liaa  not  been  repealed  by  the  part  of 
the  Constitution  of  the  State  whick  provides  for  the  eatablisb- 
metit  o£  tbi9  CoUrt,  and  by  the  Act  ot  the  Legislature  .wUch 
'establish^  the  Court. 

In  the  Constitution  are  these  Wjordsi  ^^  The  Supreme  Covt 
shall  con$i$t  of  three  Judges",  kc.  ^' And  the  said  ffourtAJlf 
ikt  each  session  in  eaeh  district,  dispese  of  and  finally  detenmne 
4deh  and  tvsrf  case  on  the  docket 'of  such  Ooort,  at  the  fink 
ierm",  &c.     .         .  •        * 

The  expression  ^'  each  and  every  case")  is  broad  etooogb  to 
^dude  att  caaes'  ef  t^e  kinds  Above  enumerated.  And-  all 
eases  which  it  includes,  the  Court  is  required  to  determine ;  and 
^e  Court  is  declared  to  bo  a  something  which  shall  consist  ff 
4hree  Judges;  and  is  it  not  clear  that  irtiat  consists  of  but  iwo 
Judges  does  ndt  to^ist  of  enough  to  ooostitute  that  isopiethingt 
Did  not  the  Constitution  intend  that  it  should  take  all  three  of 
the  Judges  to  make  a  Court  ?  If  it  did,  then,  when  it  required 
tlui  Court  to  determine  '^each^And  every  ease"  ou  its  doGkel» 
it  required  each  ef  the  three  Judges  te  sit  in  'each  and  .evstfy 
such  case;  for  the  sitting  of  each  Judge  is  essential  to. the 
making  of  the  Court,  and  so  is  essential  to  a  determinatien  of 
any  case  by  the  Court*    In  shoi't,  if  the  Constitution  into&ded  it 


DECATUR,  AUGUST  TERM,  1854;  25» 

Lane  m.  Uwrrifl. 

^  Urle  all  three  of  the  Judges  tQ  make  a  Court,  thoA  when  it 
^'^id  the  Court  should  determine  "  each  and  every  case"  on  its 
^^ket,  did  it  not  repeal  the  maxim,  a  man  ought  not  to  be  a 
l^dge  in  bia  own  oau^?  The  notion  that  this  part  of  the  Con- 
^titatioa  intended  it  to  take  all  three  of  the  Judges  to  constitute 
^  Court,  derives  support.from  other  parta  of  the  Constitution. 

The  third  section  of  the  first  article  has  these  words  :'-^ 
''33ie  Senate  dball  be  elected  biennially*'  *^aiid  shall  comuit 
«/  forty-se?  en  membersi'  *  ke. 

The  seventh,  ihe^e:  ^^  The  House  of  Representatives  shall 
be  eompo9pd<ii  one  hundred  and  thirty  members,'*  &c« 

The  twelfth,  these:  ^^a  n^jorky  of  each  branch  shiU  bd 
ialhoriie4  to  pfeceed  ta  business,  but  a  snfaller  number  ma;|f 
a^jonrn  from  d*y  to  dfty^  and  compel  the  atteodanee  of  their 
memben  in  such  manner  as  each  House  shiill  prescribe". 
.  In  the  old  Conatitotion,  that  of  1717,  are  to.  be  found  prims^ 
similar  to  these,  aiiii  also  »  provision  in  these  words:  .^^ AU 
i"  '^shaU  be  tried  in  the  Supreme  Court",  ''whish  Gomrt 
sksll  ca^iti  of  (fat  Oiuef  Justk^e  and  threex^r  more  of  the  Jusr 
liQes- Maiding  in  the  county«  In-  oaae  of  the  (Amm^  of  the 
CSiisf  Justice,  thd  a^niot  Justice  on  the  bench  ehaU^aot  as-Chief 
Jii8tioa'*«ifco. 

Xhtii  language  in  the  third  and  seventh  seotioKs^  whioh  the 
Gonstitatioa  applies  td^  both  branches  of  the  Legislative  departr 
lOent,  ia  the  s%ne,  or  the  same  in  substance,  a»  that  in  another 
saetid^  whiclkwe  have  seen  it  to  apply  to  as  much  of  the  Judi« 
tsial  dapartmeyit  as  is  con9tituted  by  the  Supreme  Court  The 
Slhprevie  Court  shall  eoimst  of  three  Judges"<  She  lat^uage, 
thecefore,  it  is  to  t>e  presumed,  was  applied  to  ihe  Supreme 
Oooit  in  the  same.sense  in  •which  it  had  been  applied  to  the 
two  branch^,  oi  the  Legislative  department  But  a^  to  those 
branchesi  is  it  not  r^ei^r  that  .the  Constitution  considered  4hsi 
lM§wsge  «ssayii|g,  that  to  make  Si.senate,  it  should  take*  full 
fhctgHB^fen  mMofceucs}:  to  make  a  Hoose  of  Representatives,  full 
OM  handled  ^nd  forty  ^.jbit  if  the  Constitution  did  not  consider 
Ihe  langoage-tQ  say  ^\s^  wh^t  reason  had  it  for  inserting  the 
provision  contained  in  the  twelfth  section.    Theprovision  that 
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^  a  majority  of  each  bi^nch  shall  be  authorized  to  proceed  to 
kUsiness"? 

Now  this  provision  in  the  twelfth  section,  is  confined  to  the 
two  branches  of  the  Legislature.  It  is  not  extended  to  the 
Supreme  Court.  It  is  not  said  of  the  Supreme  Court  that  s 
majority  of  its  members  shall  be  authorized  to  proceed  to  busi- 
4i€fs9.     And  ineluiio  uniua  exduiio'  aUerins. 

Indeed,  an  argument  of  the  same  sort  ia  to  be  drawn  from 
1;he  sixth  section  of  the  third  article  which  concerns  the  Inferior 
Court,  in  which  it  is  said,  *^  the  -Inferior  Oowrt  shall  have  pow- 
er to  vest  the  care  of  the  records  and  other  proceedings  tkerein, 
in  the  Clerk,  or  such  other  person  ad  they  may  appoint,  and 
any  one  or  more  Jtutiees  of  the  8ai4  Court,  with  tiuch  Clerk  or 
<>ther  person,  xoikj  issue  citations  and  grant  temporary  letters", 
&o.  • ,       .   . 

*  The  Aet  of  the  Legislature  for  org^niiifig  the  Court  is,  ia 
ihis  particular,  stronger  in  some  resp^ts,  perhaps^  ikao  die 
Constitution.  It  uses  this  language  t  *^  the  said  Court  shall 
oOnsist  of  three  Judges,*'  &o.  ^^  It  sh^be  the  doty  of  all  the 
Jtidges  of  said  Court  to  iittend  at  each  term  of  said  Court :  but 
if,  from  PrcmdentiAl  cause,  any  one  of  said  Judges  cMinot  a^ 
tend  ^  Court,  such  Court  may  be  holden  by  two  Judgei.  If 
only  one  Judge  diall  attend  a  Court,  it  shull  be  his  djitj  to 
open  the  Courts  and  to  adjourn  it  to  a  day  not  more  than  twd 
days  beyond  the  regular  term,  at  which  time,  if  two  Judges  do 
not  attend,  the  Court  shall,  ia  that  (^ase,  be  ildjounied  to  the 
next  regular  term.^  {See.  8.)  ^^  The  Supreme  Court  shall 
proceed,  at  the  first  term,  (unless  prevented  by  Providential 
cause)  to  hear  and  determine  each  and  every  cause  which  may, 
in  manner  aforesaid,  be  sent  up,'*  &;c. 

^'If,  from  Providential  cause,  any  one  of  said  Jujgep  cannot 
attend  a  Court,  such  Cotirt  msty  be  holden  hjttoo  Judges,"  Is 
not  the  implication  this :  that  if  the  cause  which  keeps  a  Judge 
absent  be  Providential,  then  the  other'  two  Judges  majf  hold 
the  Court :  but  if  the  cause  be  any  thing  else  than  Pl*ovidentiaI, 
then  the  other  two  may  not  hold  it.  If  so,  again  intSuiio  i 
€xclimo  aUeriuM. 
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And  if  the  idea  was  that  a  minority  of  the  Judges  might,  ia 
general,  be  sufficient  to  make  a  Court,  it  may  he  asked  why  waf 
imposed  npon  eaoh  Judge  the  duty  in  .tenns  fio  pereinptory,  ^^  to 
attend  at  each  term."  Why  was  not  atiejuiance  left  to  the 
discretion  (X  each  Judges — to  the  s^nse  which  each  n^ight  enter- 
tain of  liis  own  duty,  in  the  same  manner.astho  attendance  of 
members  of  the  Legislature  is  left  to  each  member's  sense  of 
hisdutyl 

In  other  respects,  the  Act  is  like  the  Constitution — like  that^ 
it  requires  the  Court  ^^  to  hear  and  determine  each  And  everjf 
eanse  which  may  be  sent  up"  to  the  Court. 

Alt  these  things  taken  together,  not  to  mention  the  rules  of 
the  general  kw,  as  to  the  strict  construction  of  naked  powers^ 
and  as  to  the  manner  of  .executing  powers  delegated  to  more 
persons  than  one,  I  tbiuk  there  is  enough  to  make  it  moat 
doobtfnl  whether  both  of  the  -  following  propositions  are  not 
true  :  First.  That  it  takes  all  three  of  the  Judges  of  the  Su- 
preme Conrt  to  mako  that  Court,  on  all  occasions,  except  those 
o&  which  Ftovidential  cause  prevents  one  of  the  Judges  fromi 
sitting  .  Secondly*  Tbatthe  Court,  thus  made^  has  to  bear  and 
detenoine  each  and  every  case  before  it. 

If  it  be  fissumed  that  both  of  tb^e  propositions  ai  e  true,  then 
it  follows  that  the  rule,  a  man  ought  not  to  be  a  J9dge  in  his 
own  cause,  is  repealed,  unless  the  words  ^^each  and  ^very  case'*^ 
be  restricted  ;n  their  meaning. 

Let  it  be  assumed,  that  these  words  are  not  to  be  restricted 
ia  their  meaning,  and  that  with  these  words,  in  their  unrestric- 
ted meaning,  the  propositions  are  true. 

This  assumed,,  let  us  apply  the  propositions  to  a  possible 
case,  and  see  how  they  will  work*   . 

SQppose  th^  case  before  the  Supreme  Court  to  be  a  case  in 
which  one  of  the  Judges  of^hat  Court  is  an. actual  party — ^say 
the  defendant  in  error.  What  would  be  the  effect  of  these 
jHTopositions,-  if  true,  on  such  a  case  ?  This :  First.  All  three  of 
the  Judges  would  have  to  sit  in  the  case.  Secondly.  There 
would  be  a  chance  for  reversing  the  judgment.  Two  of.  the 
three  Judges  wtruld  bo  disinterested,  and  they,  if  the  other  die- 
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sented,  could  render  the  judjgment.of  the  Cotot.     The  o£her 
might,  himself,  after  heariiig  argntnent,  come  to  concur  iritb 
hid  associated.     Xt  iff  at  least  certain,  that  -  there  i^otdd  he  a 
chanee  for  the  judgment  to  be  reversed — a  better  chance  thaa 
there  would  be  if  all  three  of  the  Judges  were  thcf defendants 
in  error,     ^d  there  is  Common  Law  authority  to  the  effini^ 
that  when  alt  of  the  Judges  of  a  Court  are  parties  defendants 
in  a  case,  they  must  nevertheless  sit  in  the  case  ^'  for  necessi- 
ty."'    (14  VtTu  Abr.  "  Judges''  {A.)    7  Grant  on  Corpara- 
tions,  281.)    It  doel^  dot,  it  seems,  take  all  of  the  Judges  of 
the  King's  Bench  or  Common  Pleas,  to  make  a  Cburt.    And 
so,  if  only  one  of  the  Judges  of  those  Courts  is  interested  in  a 
case,  his  fellow  Judges  may  decide*  it.  • 
•  The  effect, '  then,  <of  these  propositions,  if  true,  upon  the  caao 
supposed,,  would  be  to  give  the  plaintiff  in  error,  the  party  op- 
posed to  the  Judge,  a  chance  for  a  judgment  in  hiisr  favor— a 
chance  for  a  reversal. 

Suppose,  now,  the  plaintiff  in  error  to  object  that  the  JudgO, 
who  happens  to  be  the  party  defendant  in  error^  ought  not  to 
mt;  and  that  that  Judge  yields  to  the  objection,  what  is  tht 
effect  of  that  ?  It  amounts  to  an  affirmascf  of  the  judgment 
below.  The  effect  is  to  make  the  Judge  certainly  gam  the 
case,  and  the  objeetiiig  plaintiff,  his  adversary,  certainly  loseit« 
Now,  the  only  diBerence  f^etween  this  supposed  ease  and  tke 
real  case  is,  that  in  the  real  case,  the  Judge,  agaiqst  whose  sit- 
ting the  objection  was  made^  was  net  at  all  a  party  in  the  case. 
He  was  only. of  Counsel  in  a  like  case — only  the  connexioa  of 
a  party  in  a  like  case* 

But  suppose  the  words, ."  each  and  every  pase"  -in  the  latter 
of  the  two  propositions,  are  to  be  restricted  in  their  meaning 
restricted  to  such  cases  as.  by  the  law  existing  at  the  time  when 
those  MX)rds  were  used  by  the  Constitution  and  the  Statute,  it 
was  lawful  for  a  Judge  to  preside  in,,  viz :  cases  in  which  he  was 
not  a  party  and  so  forth,  then  what  would  be  the  effect  of  the 
propositions  upon  the  case  supposed  ?  The  certain  affirmance  of 
the  judgment  of  the  Court  below,  One  of  th^  Judges  would 
be  the  defendant  in  error.    He  could  not  sit    The  oAer.twa 
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"'^^d  not  be  sufficient  to  make  a.  Court— wd  without  a  Courts 
^0  JHdgmepi,  of  any  sort,  could  be  rendered  ux  the  «a«e  j  an^ 
Aerefore,  the  judgment  of  the  Court  b^low  would  have  to  standi 
good— that  is  to  say,  the  effect  of  the  la-^'s  not  allowing  tfie 
Judge  to  sit.in  his  own  ca^e,  vould*  be  to  make  him  gain  it  to 
t  oeflainty.  This  being  the  law,  T^)ietber  sitting  or  not  sitting 
iroold  be  to  the  interest  of  the  Judge,  would  depend  simply 
opoh  whether  he  was  plaintiff  in  error  or  defendant  in  error. 

The  difference  between  this  supposed  case  and  tl^  real  case 
has  been  above  stated.  The  effect  of  yielding  to  the  objection^ 
that  the  Judgli  ought  not  to  preside  in  the  real  cdse  would^ 
these  propositions,  in  this  restricted  ^ense  of  the  words,  '^  each 
and  every  Case",  considered  as  true,  have  been  to.  make  the 
party  objecting  certainly  lose  his  ease.  The  effect  of  not 
yielding  to  the  objettionr,  was  to  give  him  a  chance  to  gain  it 
— a  chance  whichj  -as  it  happened,  resultefl  in  success. 

Now  I  have  not  said  that  I  consider  to  be  true,  both  or  ev- 
iher  of  these  propositions,  viz:,  first«  that  ii  takes  all  three  of 
the  Judged  of  the  Supreme  Court  to  make  a  Court,  on  all  oc- 
casions, except  those  on  which  one  Judge  is,  by  Providential 
cause,  kept  from  sitting.  Secondly;  that  the  Court,  thus  made 
up  of  all  three  Judges,  must  determhfie  '^each  and  every  case*^ 
before  it.  What  I  say  is,  that  it  is  "Very  doubtfid  to  my  mind 
whether  they  are  not  true. 

If  true,  and  the  words,  "  each  ^nd  every  oarse"  in  the  second, 
are  tQ  have  their  literal  meaning,  then  I  think  it  clear  that  the 
law  expressed  by  the  propositions,  repeals  the  \naadm,  that  a 
person  ought'uot  to  be  a  judge  in-  his  own  cause.  ■         ' 

If  true,  and  these  words  are  liot  to  have  thisir  literal  moan- 
ing, but  are  to  have  a  meaning  restricted  to  cases- in  whhsh,  by 
law,  it  was  lawful  for  Judges  to  preside,  viz :  cases  hi  whfch 
they  were  not  parties  or  the  relations  ot  parties,  6r  in  which'they . 
had  not'been  of  Counsel  before  they  became  Judges,  then  th6 
law  expressed  by  the  proposition  does  not  repeal  thai  maxhn ; 
hut  it  is  capi^ble  of  producing,  in  some  eases,  an  effect  which  it 
was  the  object  of  that  maxim  to  prevent  from  being  produced 
VOL.  xvx-9e 
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i)Ei  ^njr  case^— the  effect  to  make  it  c^rtainy  that  if  the  cade  be 
that  cf  a  Judge  who  is  defendant  in  eirbr,  hi»  not  fitting  will 
amount  to  the  gaining  of  his  case. 

The  questions  involved  in  these  propositions  )uiva  neveri  as 
f Mr  as  I  know,  received  any  consideration  from  the  Supreme 
OourC.  The  Ju^s  of  the.  Court,  however,  have,  from  the  be- 
ginning, acted  upon  the  notion  that  two  Judges  could  make  a 
Court  and  i:ender  a  judgment,  not  only  in  cases  in  which  the 
cause  that  k^pt  the  other  Judg^  from  sitting  with  those  two 
was  Proyidential,  but  also  in  cases  in  which  the  cause  was 
qther  than  Providential,  as  in  cases  in  which  the  Judge  was  a 
relation  of  one  of  the  parties,  or  had  been  of  Coun^l  for  one 
of  them. 

It.  has  frequently  happened  that  one  Judge  lias  declined  to 
sit  in  a  case  for  one  bf  the  reasons  .aforesaid,  imd  tba  other 
two.  h^ve  rendered  «  judgment  in  thp  ease* .  The  example  thos 
set  by  the  other  Judges,  I  have  felt  myself,  not  without  some 
•  difficulty,  at  liberty  silently  to  follow.    The  practie^y .  aa  &r 
as  I  know,  has  not  been  complained  o,f  by  thoeie  on  whom  H 
haa  had.  direct  oper^tion-rthe  parties  in  cfuch  c^es,  or  by  aay 
others— still,  I  must  say  that  I. have  never  ye^  made  ig>  ni|y 
mihdt  as  to  whether  k  judgment  pronounced  by .  two  only  of 
tile  Judges  of  that  Court,  in  a  case  m  which  the  third  did  not 
sut;-^d  not  sit  for  spme  reason  thftt^was  not  Previdentialy  was 
•wKd.     ..... 

'  Admit,  therefore,  that  the  old- maxim — a  man  cannot  .be  a 
judge  in  his  own  case,  has  not  been  repealed  or  .at  all  affected 
by  die  parts  .of  the  Constitution,  and  of  the  3tfktute  organinng 
tli^  Supreme  Court,  to  which  1  have  referred,  yet,  it  ig  cer- 
teinly,  true  that  by  those  parts,  the  maxiu)  haa  not  Il>een  en- 
larged. It  i?  certainly  true,  that  no  reason  can  be  found  in 
those  parts  of  the  Constitution  and  of  the  Statute,  to  multiply 
th§  variety  of  cases  to  be  subjected  to. that  maxim* 

•  This  maxim,  then,  being  to  be  taken  as  inforce,  to  its  fuU 
extont,  wliat  is* that  extent?  It  is  what  we  have  alreadjr  se^n- 
The  extent  is  to  diBqualiQr  a  Judge  from  sitting  io*aU  easei  in 
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'^uich  he  is  a  party  ^r  the  relation  of  a  party  ;  or  in  which  ho 

^^8  been  .concerned  as  Cpunsel,  and  in  90  others     The  maxim 

does  not  extend  to  a  case,  which  may  happen  to  be  like  some 

case  in  which  one  of  the  partie?  may  be  the  Judge's  relation,  or 

bea  persoa  who  was  the  Judge's  client,  when  the  Judge  bepame 

Jadge.    Not  a  caee^ — not  a  dictum — not.  an  instance — not  an 

opinion  of  any  law  Water  cfr  oth^r  was. cited,;  to  show  that  the 

maxim  does.    Not  4  thing  of  the  sort,  as  far  as  I  know  or  bo- 

lieye,  eudsts.    To  make  the  maxim  go  this  lengthy  it-would 

JiaTe  to  be  read  as.  saying  that  .a  persox\  should  not  sit  as  Judge 

in  any  e^ae  in  which  was  involved  a  question  which  was  alsd 

•involTed  in  another  eisisting  csiiBe,  whether  in  suit  or  not,  which 

might  possibly^  some  tifi^  or  oth^r,.oome  befpre  him  td  be  dd^ 

judged,  or  might  not^  ia  which  he  or  some  relation  of  his  1ra« 

aparty,  qt  in  which  he  who  was  a  party,was  one  for  whom  the 

persony  befiore  he  became  Judge,  had  haea.  q£  Cei^iseL    And 

to  nuA  it  as  sa;ipg  this^  ifould  l)e  to  read  it  .as  disqualiffiBg 

a  man  to  sit  as  Judgeiv  cases  of  tl^e  following  kinds :      ^    . 

.Say  the  Jndge.is  a  atopkholder  in  a  bank  or  in  a  r^-rt>ad, 
or  hae  a  relation  that  is  one;  tr  at  the  time  of  his  dlectioa  as 
Jiidge,  was  Attorney  for  the  bank  or  the-tail-road,  or  fbr  some 
stockholder  in  either.  The  case  is  against,  another  bank,  w 
rafl-Foad,  or  stockholder,  in  one  or  t)ie  other,  and  i$  such  as  to 
invoWe  the  question,  whether  a  bank,  as  the  indorser  of  a  bill 
(^ezchatig^^  is  liable,  on  notice  of  diBhonor  giv^H  to.  the  pres- 
ident or  to  the  eashier,  or  to  the  teller,  or  to  a  directo)r ;  or 
lid>Ie  withoati  any  notice  «t.all  ;•  or  liable  if  the  indorsement*  is 
not  made  by  signature  and  ooanternngnature  of  president  and 
Oithier  i  or  liable  if  the  indorsement  is  not  directly  and  expressly 
authorized  by  the  board  of  directors,  &c.  &c. 

Or  such  as  to  involye  the  question,  whether  tl^e  rail-road  is 
UaUc^  as  a  common  ewtisr,  jLa  &^. 

.  Or  such,  as  toinvolve  any  question,  as  to  whether  either  the 
bank  or  rail*road  is  liable,  under  the  gemral  law  applicable  to 
corporations. 

Or  snch  as  to  inxolve  the  question,  whethisr  a  failure  to  do 
something,  required  to  be  done  by  some  provision  which  is  com* 
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iQOn  to  allbitnk  charters  and  rail-road  obarten^  does  not  amount 
(0.  a  forfeiture,  or'to.  eauee  for  a  forfeiture  of  the  charter. 
'    Or  such  as  to  involve  the  question,  l^betfaer  thd  Legislature 
has  Hot  power  to  repeal  a  charter. 

.  Or  in. short,  gay  th^  case  is  such'  as  to  involVe  any  of  the 
thousand  possible  questions  which  are  (onnnon  to  all  banks  and 
•all  rail-roads,  and  all  stockholders  In  either. 

Or  say  tHat  the  Judge  happens  tote  a  landholder,  by  gnnt, 
from  the  State;  or  is  a  relation  ia  a  pefson  that  is  snoh  land- 
bolder,  or  waS)  when  el/Bcrted  Juc^e,  Counsel  t^t  a'  man  whose 
case  turned  on  the'  validity  of  a  gtant  from  the*  State  for  land, 
and  the  c^se  before  him  ia  that  of  some  otb0r  mx^j  which  in> 
tolVds  the  question,  whether  the  Legislatui^  can  annul  4l  grant 
ormal:eayoiuiggrantt^k9})reoedet»eaoy^paint)ld;  (yrwhothera 
grant  carries  with  it  mibes  and  minm^Is^  or  any  of  tbe  poenUs 
^pestions  which  are  common  to  all  glrants. 
'  -^Or  say  the  cas^  is  one  wfait^b-inrdtv^  (be  qu^tion,  whether 
one  of  the- parties  to  ii  Is  bouod  to-.pay^  ihe  poU-t&x  imposed 
by  ihe  general  ta^  li^w  on  all  perstfitfy  "^  Judge  include^'  he 
insisting  that  the  LegisTatupe  has  tea  fcfWet  to  pAs9  such  a  law. 

'  In  this  case-^in  all  these  cases,  and  in  ofhers  indefinitely 
numerous,  of  similar  character,  this  reading  of  the  manm 
makes  it  illegal  for  the  Judge  to  sit;  *  •. 
-  -  The  result  of  such  a  reading  w'oidd  be,  or  come  neiu*  to  be^. 
ing^  to  mako  the  cases  in  which  a  Judge  is  disqualified  to  sii^ 
as  numerous  as  those  in  which  he  is  qualified  to  sit  And  sadk 
a  result  I  know  of  nothing  sufficient  to -bring  \abont>  except  a 
law  made  by  the  law^m&kin^  power— ^  latr.sufficienily  enlaig- 
ing  the.  maxim,  a  person  oi^ht  not  to  be  a  judge  in  his  own 
cause,  to  bring  it  about.*  • '    . 

The  case  in  which  this  obj^tion  to- my  sitting  was  made,  is, 
in  some  respects,  a  peculiar  one.-  On  One  side  of  it  the  psrty 
is  the  holder  of  bank  bitis ;  43  therefore  one  of  a  class,  which, 
for  all  practical  purposes,  may  besaid  lb  include  in  it  all  tiie 
people  of  the  State,  not  even  excepting  the  Judge  objected  to, 
for  every  man  holds,  or  expects  to  hold,- the  IhUs  of  some  bank; 
and  so,  has  an  interest  in  preserving  a  sound '  bank-biU  cur- 
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rency.  The  bills  of  wWch  this  pftrty,  thw  belongiflg  to  this 
powerful  claj3S>  is  the  holder,  are  the  bills  of  a  broken  bank— of 
of  abank  whioh,  perhaps,  agreilt  majority  of  that  class  may. have 
come  to  believe  or  suspecft  to  have  been  broken  by  its  stook- 
holders,  on  purpose  to  defraud  them-H)f  a  bank,  the  bank- 
ruptcy of  which,  unless  those  stockholders  should  be  comj^elledj 
individually,  to  make  good  the  bankruptcy,  that  whole  class 
may  consider  calculated  to  have,  as  an  example,  a  bad*  effect 
on  all  the  other  banks  of  the  State — those  other  banks  whoso 
lulla 'constitute  ahuost  the  entire  money  of  the  class.  On  one 
aide  of  the  ease,' such  is  the  )pany ;  on  the  dlher,  the  party  is 
one  of  the  stockholders  in  that  broken  bank.  The  Judge  ob- 
jected to^  has,  for  father-in-4aw,  one  who  is  sn^  as  a  stock- 
holder in  aaothet  iHrokdu  bank,  in  a  strit  sinular  to  that  t^ainst 
this  stockholder,  in  thiabi^en  bank. 

Question^^which  party  to  this  case,  -is  it  most  to  the  Judge's 
interest  to  decide  in  favor  of?  ff  he  decides -against  the  bill- 
Wder,  and  can  get  one  or  both  of  the- other  two  Judges  tor  go 
with  him^  it  ta  possible  that  the  decision  may^  in  the  long  run, 
work  to  the  benefit  of  his  father4n-laW,  by  having  some  influ- 
ence, in  fact,  on  the  decision  of  the'  case  against  him.  If  he 
decides  against  the  bill-holder,  but  cttnnot  get  either  of  the 
ethdr  two  Judges  td  go  with  him,  it  is  not  possible  (br  his  de- 
cision to  work  at  all  to  the  benefit  of  his  father-in-law,  because 
a  dissenting  decision  or  judgment  counts  for  nothing. 

Fi^m  this  is  to  be  seen  the  degfee  of  interest  which  the 
Judge  has  to  decide  against  ^t  bill -holder. 
•  If  he  decides  in  favor  of  the  bilUholder,  it  is  possible,  per- 
haps not  improbable,  that  he  shall  please  nearly  every  man  in 
the  State,  as  every  man  is  the  holder  of  the  bill  of  some  bank, 
or  is  continually  expecting  to  be ;  if,  fn  so  deciding,  he  puts  in 
possible  peril  X)ne  who  is  as  near  to  hitn  as  father-in-law,  and 
also  one  or  more  who  were  as  near  to  him  as  client,  it  is  pos- 
sible— ^is  it  not  probable — ^that  he  shall  give  nearly  every  man 
in  the  State  exalted  pleaSure-^fiU  him  with  a  proud  rapture  at 
th'e^idea  of  having  to  preside  over' him,  a  Judge  of  sach  magna- 
nimity— such  purity--H8uch  love  of  justice. 
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If,  therefore,  he  thus  decides,  he  stands  a  good  chance,  not 
only  to  retain  all  of  his  old  pop^arity,  but  tp  add  to  the  old  much 
that  i3  new.  Is- popularity  worth  any  thing  to  him  7  is  it  pri- 
zed by  him  ?  Her  wished  to  be  a  Judge— rpopularity  made  him 
a  Judge.  Does  he  wish  to  be  made  Judge  again,  or  to  be 
made  any  other  ^dignitary  ?  It  is  oidy  .popularity,  that  can 
gratify  his  wish.  .  . 

Behold  what  the  Judga  stands  a  chance  to  gain  by  deciding 
ia  favor  of  the  biU-holder.    .      •  .  •   . 

By  deciding  against  the  bill-holder,  may  the  Judge  lose  any 
thing  7  The  Judge,  by  deciding  against  any  bill -holder  at  «1I, 
risks  offending.the  whole,  or  nearly  the  whole  of  bis  fellow  bill- 
holders — a  claaa  co-extensive  with  the  people  of  the  State — by 
deciding  agaipst  one,  when  it  is  possible  that  such|  the  Judge's 
decision,  may  operate  to  the  benefit  ^f  f^  person  who  stands  to 
ihe  J^dge  as  father-in-law-— of  another  who  stands  to  him  u  a 
former  eU^nt^-^the  Judge  riaks  not  only  offending  this  prppor- 
tion  so  larg^— o€  this  class  so  extensiTO — he  also  lisks  inspiring 
it  with  ihe  horrible  suspicion  that  he  is  a  corrupt  Judge,  The 
Judge  risks  n^ore  than  his  populari^. 

Sej^,  then,  what  the  Judge,  by  deciding  agamtt  the  bill-hold- 
er may  lose. 

A  dissenting  decision  against  the  bill-holder — a  thing  that 
counts  for  .nought — hf^  not  th^  Judge  eyery  thing  to  lo^e— 
nothing  to  gain  by  making  that  7  If  yet  he  wiU  sit  and  make 
such  ft  dissenting  decision,  does  it  lK)t  seem  oertaiQ  that,  he  is 
actuated,  in  his  conduct,  by  some  metiye  9trooger  than  that  <^ 
personal  loss  or  gain  7  Does  it  (seem  imjyossible  tbat  that  mo- 
tire  can  be  a  sense  of  duty  7 

The  only  reason  given  in  support  of  the  objection  to  the 
Judge'p  sitting  in  this  case  was,  that  the  decision  of  the  case 
would,  b^  in  law,  a  decision  of  the  other  cases.  It  Was  said  that 
this  case  would  be  a  precedent  for  those,  and  that  Courts  are 
bound  by  precedents. 

This  is  a  mistake.  Cpurts  are  bound  by  nothing  bnt  Iaw> 
and  nothing  is  law  but  something  that  is  n^ade  law  by  the  law^ 
making  power.     Courts  are  not  this  power.    Thej  ar6  expretth 
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ij  forbidden,  bj  At  Cotstit^iiQii,  to  exercise  Qns  power.  ^^The 
LepBlatiye,  iBzecnfiye  aiicl  JFbdicial  departments  of  Ooverh- 
ment  shall  be  distiniit,  and  ^ach  department  shall  be  confided 
to  a  separate  body  of  magistracy ;  and  ji6  person  or  collection 
of  persons,  being  of  t)n6  of  those  departments,  shall  ezetdse  any 
power  properly  attached  to  either  of  the  others,  except  in  the 
instances  herein  expressly  permitted".     {L'See.  1  Art.) 

In  a  case  between  A  and  B,  say  as  to  w^at  is  lawful  interest 
for  money.  The  Court  decides  it  to  be  ten  j>€r  cent  Are  all 
fatnre  Courts,  in  ill  future  cases,  to  say  it  is  ten  per  cent.  ?  or 
are  they  to  go  by  the  word  of  the  law-making  power,  which 
says  such  interest  is  seven  per  cent.  ?  In  the  case  supposed, 
however,  say  the  decision  is,  that  the  interest  is  seven  per  cent. 
Are  future  Courts,  wheii  they  too  say  seven  )peT  cent,  to  be 
considered  a3  sayiflg  so  because  of  that  decision,  or  because  of 
that  law  on  which  tliat  decision  rests? 

What,  then,  is  a  decision  worth  ?  tt  is,  to  the  parties  to  it, 
worth  all  that  a  law  would  be  worth.  Td  ihe  partxea  to  it,  a 
^ciflion'may,  indeect,  without  any  great  departure  frbm  propri- 
ety of  language,'  be  Said  to  be  a  law.  To  A  and  B,  the  parties 
to  it,  the  decision  is  a  law — to  the  rest  of  the'  alphab^  it  in 
none.  Are  previous  decisioBS,  then,  worth  nothing,  t6  operate 
on  future  decisions  ?  *  Decisions  are  evidefice  to  show  the  opin- 
ion which  the  Judges  making  them  have,  as  to  what  the  la^^  is  on 
the  question  decided.  They  are  evidence  of  opinion,  and  they 
are'worth  wh4t  opinion  is  worth.  What  opinion  is  worth,  de- 
pends upon  many  things.  It  is  worth  nothing,  when  it  stands 
on  one  side,  and  law  stands  oir  the  other.  When  it  is  doubtful 
On  which  side  the  law  stands,  then  Judicial  opinion,  ae  to  the 
sidc'On  which  the  law  stands,  if  it  be  of  good  quality,  and  espe- 
oally  if  it  be  alSO  of  good  quantity,  is  worth  much.  But  in  no 
case  do^s  it  go^em-^m  no  ease  is  it  7a^.  The  respect  which 
is  paid  to  it,  is  paid  voluntarily.  The  Courts,  if  they  choose 
to  depart  from  it,  and  go  by  their  own  original  Opinion  of  Vrhat 
the  law  is,  always  do  so.  An4  what  respect  is  it  likely  that 
Courts  would  voluntarily  pay  to  a  decision  made  by  a  Court, 
one  of  the  members  of  which  was,  say  a  party  to  the  dedsicfn  ? 
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4nd  what  if  tke  Legislature  were  to  come  in,  and  by  a  dedaiw 

atory  Sta^te,  say  ti^t  the  law  wai^  not  sach  m  the  dedsioa 

iDade  it  OHt  to  be,  bat  was  eo  aad  so;  a^d  t)At  the  deci^ioii 

wa8.not  to  qonntas  any  evidence  of  what  the  law  was  7 

Be  the  influence  of.  precedents,.  howeTer,  what  it  may,  tbere 
is  no  law  which  says  a  Judge  is  disquaHfied  to  sit  in  a  case,  the 
decision  in  whieh  may  change  to  be  claimed  as  a  precedent  is 
some  other  case  in  which  he  or  some  connection  of  his,  or  some 
person  whom  he  was  Counsel  for  at  the  time  when  he  became 
Judge,  may  be  a  party.  And  there  is  a  law,  as  I  think  I  haTi 
shown,  that  he  must  sit  in  all  cases  in  which  he  has  been  au- 
thorized to  Bit. 

Upon  the  whole,  my  conclusion  was-^First.  That  it  is  a 
Judge's  duty  to  sit  in  etery  ease  m  which  authority  to  sit  has 
been  given  him.  Second,  That  authority  had  been  given  me 
to  sit  in  this  case. 

So,  cpnaiderhig  it  to  be  my  duty  to  j^t  in  the  case,  in  it  I 
sat«  I  was  not  aware  of  any  right  in  me  to  mab^  ihe  case 
stand  on  a  footing*  different  from:  that  oa  which  other  like 
cases  stand-rof  any  right  in  me  to  hare  one  rule  for  one  case, 
another  rule  for  «  fellow  case, 

I  may  remai^k  that  thisi^  my  opinion,  of  what  law  ^d  duty 
is  on  the  pomt  in  question  was  known — ^well  known  to  the  L6- 
gislatore. which,  made  me  Judge.   . .  ' 

In  this  case^  the  plaii^iff  in  error,  by  his  Counsel,  insisted  that 
the  following  proposition  is  true:  ^  our 'proposition  is,  that 
plaintiff,  is  entitled  to  recover  the  whole  amount  of  hia  bills  oat 
of  the, defendant,  if  the  nu^iber  of  .his  shares  and  the  value 
thereof  is  equal  to  the  amount  of  his  bills ;  and  that  a  recovery 
against  the  defendant,  is  a  good  plea,  in  bar  to  any  and  iJl 
actions  brought  agamst  him  by  bill-holders,  except  as  to  costs". 
I  quote  from  tha  printed  argument  .of  one  of , the  Counsel- 
Judge  Nisbet. 

JBy  the  words  ^^  value  thereof^*'  the  Counsel  mean  the  value 
Qf  the  shares  got  by  considering  the  ^hare$  as  each  tBorth  im$ 
hundred  dollar^.^  They  say^  ^' we  admit,  as  atated  by  this 
Court,  that  the  liability  of  fh^  defwdunt  is  prajf^rHanoL    Ee 
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inbound  to  pay  bis  proportion, of  the  indebtedtipss^  wi  tkat 

pro^rtioii  is  fixed  bj  the  charter.    It^is  an  aitionpt  eqwl  t» 

the  nomber  of  his  shares  at  the  value  of  9)00  pctr  siiare".    I 

againe  quote  from  Judge  Nisbel's  priote;d  argutnent. 

Bj  the  words,  ^' a. recovery  against  the  defendaBt,  is  a  good 
plea  in  bar  to  any  and  ^ll^ctions  brought  agaiiist  him  by  biU- 
bdlders,  except  as  to^osts,"  they,  the  Counsel,  mean.not  -only 
that  9udb  a  recovery  is  such  a  good  plea  in  bar^  but  that  a  voluntary 
fojfment  x>{  iht  bills  made  by  the  stockholder,  is  equally  such 
gpod  pleJa  in  bar.  They  mean  that  the.  stockholder  will  be  aa 
mnch  protected,  if  he  voluntarily  takes  tip  bills,  a^if  he.is  forced, 
by  suit  at  law^  to  take  them  up.  They  ^y,  '^  if  ttc  are  right  in 
our  positions,  .that  ^e  defendant  is  our  debtor  to  .the  foil  amount 
of  ius  liability,  and  that  we  hav9  the  right  to  demand  and  faaVe 
il  of  him,  then  it  follows,  as  an  inevitable  -legal  inference,  that 
lie  cannot  be  compelled  to  pay  it  to  any  body  ebe.  Satisfac- 
tion to  us  is  a  defence  to  Him  against  the  world.  .  Aecording  to 
naked  principles  of  justice,  as  well  as  the  settled  ndes  of  the  law» 
a  nan  cannot  be  compelled  tq  pay  to  any  body^a  debt  which  he 
has  paid  to-  the  rightful  creditor,  or  for  which,  to  hhn,  he  has 
become  personally  charged".  ^^They  (the  bill-bolTlers)  are  in. 
tkir  position  of  a  number  of  creditors  of  a  common  debtpr^  who, 
k  |kbl6  to  pay  only  *  a  .given  amount     ^  . 

They  stand  primarily  equal  in  their  right,  but  he  who  is  h(h. 
najide  preferred  and  paid,  may  receive  payment  without  wrong 
to  any  body.  And^  he  who;is  vigpant  and  sues  and  gets  judg- 
maiat  as  in  all  other  oases,  acquires  a  preference  under  the.law". 

The  extent  of  a  stockholder's  liability  is  a  sum -equal  to  the 
value  of  his  stocky  rating  his  fUfck  as  worth  one  hundred  dottari 
a  nihare  ;  the  manner  hy  which  the  liability  may  bi  diecharjged^ 
is  by  the  stockholder's  taking tUp  bille  to  an  amount  equal  to 
the  value  of  hie  etock^  rating  his  stock  as-worth  $100  a  sh<xre^ 
crtyhi^  coming  under  obligatianj  byjudgmet^t  of  otherwise^ . 
to  take  up  bills  to  that  amount.  This  is  what  the  Couiisel  mean 
by  their  prepotttion,  aa  I  understand  them. 

And  that  proposition,  in  this  sense,  if.  I  mistake  not,  was, 

•       VOL  XT-34  .....:.. 


2^  SUPREME  COURT  OF  GfiORGiA. 

Lane  vs.  Harrif. 
I-.  , '. — • — % «  ,* ' 

by  a  tnajoiity  of  this  Court,  approvfed  aud  made  the  ground  for 
0Y6r-ndihg  the  decision  of  the  Court  below.  I  could  not  approtpe 
the  proposition.  Therefore,  I  could  not  ligree  to  make  it  a 
ground  of  over-ruliiig  that  deci^on.  Whether  the  proposition 
bo  true  or  not,  depends  upon  what  is  the  meaning  of  the  elev- 
enth section  of  the  charter  of  the  Pltoter's  &  Mechanic's  Bank 
of  Columbus.  TThat  section  is  in  these  words:  "  The'  persons 
and  property  of  the  stockholders  shall  be  pledged  and  held  bound, 
in  proportion  to  the  amount  of  AiArei  and  the  value  thereof,  that 
each  indivldtjal  or  company  may  hold  in  said  bank,  for  the  ulti* 
mate  redeuiption  of  !&e  bills  or  notes  issued  by  s^d  b&nk,  in 
the  same  manner  as  in  common  actions  of  debt ;  and  no  stock- 
holder shall  be  relieved  from  sUch  liability  by  skle*  (tf  his  stock, 
until  ha  shall  have  caused  to  have  Been  given  sixty  day's  notice 
in  some  public  gazette  of  this  ^tate". 

.What  is  the  meaning  of  these  word^?  Tt  is,  in  my  opinion, 
such  as  not  onjy  not  to  support,  but  such^ias'to  oppose  the  pro- 
position; and  that  in  every  iinpottant  respect. 

As  I  thiilk  these  words  do  not  mean  to  say,  that  in  ^  valm- 
tion  of  fhe  shares  tsli  stock  for  any  purpose,  the  shares  are  to  be 
considered  worth  the  fixed  sum  of  on6  hundred  dollars  ei^h, 
regardless  of  whether  as  much  as  fTLOO  a  share  has  been  piud 
the  bftnk  on  them  or  not^^^r  mean  to  say,  that  in  tUl  cases  when 
tlA'stockholder  h^  tak^n  up  or  become  bound  by  judgment  to 
t^ke'up  bills',  to  sCn  amount  equal  to  the  value  of  his  stocky  he 
Ui  as  a  matter  of  course,  discharged  from  all  Uabili^  to  take 
up  ofher  outstanding  bills — or  'mean  tt>  6ay,  that  the  quantity 
of  any  stockholder's  property,  liable  to-the  nltimtfte  redemption 
of -Ibilld^  Is  to  be  a  quantity  equal  to  the  value  of  his  stock,  let 
tb^  Value  •be  rated  as  it  may. 

For  thus  thinking,  I  will  now  give  my  reasons;  and  4lien  I 
will  state  what  t  think  to  be  the  true  meaning  of  the  words, 
and  my  reasons  for  so  thinking. 

First,  then.  Is  the  valne  of  each  share  meant  by  these  words^ 
a  fixed  sum  of  9100,  of  is  it  a  sum  equd  to  ih^  jnim  which 
lAay  have  been  paid  in  on  the  share,  or  is  it  something  eW? 

How  is  this  question  to  be  determined  ? 
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1.  By  an  appeal,  in  the  first  instance,  to  tlio  very  '*  words*- 
tbeznselyes. 

2.  K  the  words  fail  to  give  a  eleur  meaning,  theft  ajad  not 
till  then,  by  ap  appeal  to  the  ^^ context'*;  that  is,  to  Legislution 
in  pari  materia. 

3.  If  the  context  fails  to  give  a  clear  meaning,  then  aad  not 
till  then,  to  the  "  subject  matter". 

4.  If  this  fails,  then  to  the  effects  and  coi\scqi;iences. 

5.  Or|*to  that  which  perhaps  includes  the  effects  and  cous.^ 
quences — the  "  spirit  and  reasotf*  of  the. words. 

'    For  these  answers  to  the  question  how  ?    I  go  no  further 
tbM  to  Blackntone.    (;i  Black.  Cam.  60.) 

Let  us  then  appeal,. first,  to  tfao  xtfords*  The  words  are^  ''in 
proportion  to  the  amount'of  share's  and  the  value  tJiereof*\ 
Thete  is  nothing  isx  these  bare  words,  from  "whioh  it  can  be 
^gued  that  the  meaning  is  that  the  ^' value"  is  to  \ic  consid- 
«flned  as  of  any  fi^edsum.  .  ThQse  words  certainly  are  plainly, 
notper-sey  equivalent  to  th^se^  ''in  proportion  to  the  amount  of 
ih^^res  and  the  value  thereof,  rating  tke  tfdlue  thereof  af  9100  a 
•Aorti". 

The  only  meaning,  as  it  seems  to  me,  which  is  to  be  drawn  from 
these  vTords  thus.takon  by  themselves  is  this — in  proportion  to 
the  amount  of  shares  and  the-  value  thereof,  rated  at  what  tl^ 
shares  sell  for  in  market.  Wheju  men  spealc  bf  the  value  of  a 
Itorse,  a  piece  of  •knd,  3tate  stoolcs,  stocks  generally,  tbey 
Bean  the  value  of  e^ch  thing,  estimated  according  to  what  it  will 
fetch)  when  exposed  to  sale  in  open  market, 
.  When  the  Legislature  and  the  stockholders  in  this  bank  used 
(he  word  value,  in  connection  with  the  stopk  of  the  bank^  is  it 
to-be  said  that  they  used  the  word  in  a.  sense  different  from 
that  in  which  alL  men  Use  the  word  on  similar  occasions  ?  If 
it  isy  then,  it  must  be,  for  some  reason,  outside  of  the  mere  wqrds. 

The  meaning  to  be  drawn  from  the  nake4  wordt  is,  that  the 
value  of  the  stock  is  to  be  estimated  at  the  market  value. 

What  says  the  " context*-?  Does  the  context 3ay  the  value 
ef  the  shares  is  to  be  estimsUed  at  $100  each  share  ?  The  sec- 
ond section  of  the  charter  declares  thftt  "  The  stock  of  the 


266  SUPREME  COlJKT  OF  GEORGIA. 

Lane  vs.  Harris. 

X50inpany  shall  consist  of  one  million  of- dollars,  in  shares  of 
one  hundred  dollars  each,  and  the  stockholders  in  said  bank 
are  hereby  rexuired  to  pay  twenty-five'  per  cent,  on  the 
amount  of  their  capital  sto6k,  in  specie,  before  the  board  of 
directors  siall  be  permitted  to  issue  their  bank  notes,  and  the 
remainder  of  their  subscription  in  such  sums,  and  at  such  times, 
as  tbe  board  of  directors  of  said  bank  sliall  require."  •  Does 
this  declaration  mean  that  the  shares  are  to  be  considered  to 
be  of  the  vxlue  of  one  hundred  dollars  each,  as  soon  as  subscri- 
bed, whether  any  thing  may  have  been  paid  upon  them  or  Apf? 
Does  it  m3'iti  that  subscribed  shares  are  to  be  considered  of 
eqiuil  value  with  paid-up  «harcs?  If  so,  why  does  it  require, 
as  » prerejuisite  to  organization — iodorporate  existence — that 
80  large  a  per  cent.  oF  the  subscribed  shares  shall  be  paid  up  in 
ispecie  ?  Why  does  if  not  allow  the  banking  to  begin  upon  the 
basis  of  the  mere  subscriptions  ?  If  so,  why  wiks  it  said  in  the 
fourth  rule,  that  ^'The  total  amount.  Of  d^bts  which  the  said 
corporation  may,  at  any  time- owe,  whether  by  bond,  bDl,  note 
or  other  Security,  shall  not  exceed  three  times  the  amount  of 
their  capital  stock  actually  paid  in,,  over  and  above  the  araount 
of  specie  actually  deposited  in  the  vaults  for  sAfe-keeping  ? 
Why  was  it  not  rather  said  that  the  totat  amount  of  debts  shaU 
not  exceed  three  times  the  amount  of -the  stock  suiseribedj  ov^ 
and  above  the  si>ecie  in  deposit  ? 

It  seems  to  me  plain  that  the  declaration  in  this  second  s^ 
^on,  means  that  a  subscription  of  a  million  of  dollars  in  stock, 
is  not  to  be  considered  of  the  value  of  51,000,000,  until  a 
91,000,000  have  been  paid  Upon  it,  The  declaration  seems 
to  me  plainly  to  mean,  that  a  6ub6ci*iption  of  a  million  of  dol- 
lars is  to  be  considered  of  no  value  whatever ,  until  25  per  cent 
of  it  has  been  paid ;  and  that  after  that  per  cent,  has  been  paid, 
it  is  to  be  considered,  as  to  all  banking  purposes,  of  no  more 
value  than  the  value  of  that  per'  cent,  thus  paid  upon  it. 

The  directors  have  power  to  cftill  for  paCymetit  of  the  remain- 
der of  the  subscriptions  ?  True,  but  this  being  a  power  to  be 
used  at  the  will  of  the  directors,  and  the  directors  being  the 
creatures  of  the  stockholders,  payment  may  never  be  called 
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for.  And  if  ever,  called  for,  the'  call  may  remain  unanswered, 
either  by  reason  of  inability,  or  indisposition  on  the  part  of  the 
stoekholder  to  comply  with  it ;  and  if  of  indisposition,  the 
C5onsequence  may  bo  merely  a  forfeiture  to  the  bank,  of  the 
stock  snb^ribed.  *  The  existence  of  thifir  power,  it  was  plainly 
Intended,  should  not  add  a  cent,  to  the  value  of  the  basis  on 
^vrhich  the  bank  was  allowed  to  do  business,  viz :  to  the  value 
of  the  capital  actually  paid  in,  plus  the  deposits  In  specie. 

Thus  far,  then,  there  -  is  nothing  in  the  "  context"  to  affect 
the  meaning  which  we  had  got  from  the  "words", -viz:  that  the 
Talue  of  the  shares  is  to  be  taken  to  be  what  is  their  market 
Talue. 

There  is  other  legislation  in  pari  materia,  h»  the  Tar  Act  of 
1817. 

This  act  declares  that  "  there  shall  be  annually  paid  to  the 
St^te,  a  tax  of  thirty-one  and  a  quarter  cents  on  every  hundred 
dollar's  vahie  of  bank  stock  operate^  upon  or  employed  within 
this  State,  which  tax  shall  be  assessed  and  collected  in  the 
nuuEiqer  foUowmg,  viz  r  It  shall  be  the  duty  of  the  president 
and  directors  of  every  bank  incorporated  by  the  Legislature 
of  this  State,  to  cause  the  cashier  thereof  to  transmit  to  the 
Treasurer  of  the  State,  annually,  a  return  sWom  to  by  him  bo- 
fare  some  Justice  of  the  Inferior  Court  or  of  the  Peace,  in  which 
shall  be  stated  the  amount  of  capital  stock  annually  paid  in  on 
the  first  day  of  January  preceding  the  time  of  making  such  re- 
tnm,  and  on  or  before  the  first  flay  of  December  in  each  year, 
cause  to  he  paid  into  the  Treasury,  free  of  any  cost  or  deduo^ 
tion  whatever,  the  said  sum  of  thirty -one  and  a  quarter  cents 
on  every  hundred  dollars  of  capital  stock  returned  in  manner 
aforesaid.^*  This  Act  was  made  to  extend  to  banks  established 
ss  well  after  as  before  its  pstssage.     {Pr.  Dig.  859.) 

The  prineijAeoC  stock  valuation  contained  in  this  Act,  is  r^ 
cognized,  and  more  vigorously  applied  in  the  Act  of  1845,  "to 
compel  the  bankb  of  this  State  to,  pay  a  ^tiix  on  the  highest 
amount  of  bank  stock"  thereafter  t*  rcturtjed  by  theni  as  sub- 
Jtet  to* taxation."     {Cobb  JHg.  1077.) 

This  principle  is  tlic  one  which,  by  other  tax  Acts,  is  used 
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for  assessing  the  value  of  stock  ia  corporations  of  other  kinds.  iSiJB 
as  by  the  Act  of  1820,  for  assessing,  the  value  of  the  stock  ir^K  ii 

the  Steamboat  Company  of  Georgia.     {Prince  J)ig.  1079.) 

by  the  Act  of  1850  "  supplementary  to  the  general  tax  laws'*.  ^   ^\ 
for   assessing  the  value  of  the  stock  of  the  Macon  &  Wegtenz^T 
Rail-road — by  the  Act  of  1850,  to  collect  a  tax  for  1850  andlji^d 
1861,  for  assessing  the  value  of  the  stock  in  the  Memphis   -is 
Branch  Rail-road. 

The  taxation  of  the  stock  of  the  Central  Rail-road  and  th^iMe 
Georgia  Rail-road,  is  regulated  by  the  respective  charters  o  f 
th'ose  corporations.  By  those  charters,  the  tax  has  to  be  on^^ 
on  net  income. 

,  The  Act  of  1817  was  in  operation  at  the  time  wken  the  Ac  '^ 
incorporating  the  Planter's  and  Mechanic's  Bank  was  passed  ^ 
By  the  terms  of  the  Act  extending  it  to  banks  to>b>  establisliec^B 
aftdr  the  date  of  it,  the  Act  applies  to  that  bank.  For  on^^ 
great  purpose,  that  of  taxation^  the  Act  sbsolutdy  presoribe^^ 
what  shall  be  considered  to  be  the  val%ie  of  the  stock  of  th^^ 
bank  ;  and  that  is,  ^^.the  amount  of  the  capital  stock  aetualtji^' 
paid  in,''  This  it  is,,  thai  is  to  be  considered  the  value  of  ih^^ 
stock,  for  the  great  purpose  of  the  taxation  of  the  stock. 

Other  acts  prescribe  a  similar  rule  of  valuation  for  stock;, 
the  case  of  corporations  of  other  kinds* — of  thq  great  interna 
improvement  kinds*    - 

•  From  all  this,  is  it  not  to  bo  inferred  that  the  Legislature^^ 
considei'ed  the  general  principle  for  assessing  the  value  of 
corporation  stocks,  in'  Cases  in  which  they  weiie  to  be  iissc 
at  all,  to  be  the  amount  of  money  actually  paid  in  on  the  stocks  T^^  • 
I  think  it  is.  When  the  Legislature  has  fixed  the  value  of 
thing  at  so  and  so,  for  one  great  and  general  purpose,  and  af- 
terward, in  conneofion  with  another  not.  very  dissimilar  pur 

pose,  speaks  of  tho  value  of  the  thing,  in  my  opinion,  it  has  in-^^ 
mind  that  same  value  which  it  had  before  fixed,  for  the  thing.   — ^^ 

But,  at  least,  did*  not  the  stockholders,  when  they  accepted  ^^ 

the  charter,  have  ground  from  this  Act,  for  insisting  that  they  ac- 

cepted  it  in  the  sense  that  the  value  of  their  stock  was  to  be-"^ 
rated  ;  no  higher,  in  estimating  their  liability  to  pay  the  debts      ^ 
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il'Vank,  than  in  estimatiDg  their  corpcarate  liability. to  pi^ 
Ir;  no  U^hef  in  estimating  their  liabifitjr  to  pay  One  sort  ^ 
to  the  publie,  than  in  estimating  tbei|r  liability  to  pay  ah* 
r  son  of  debt  to  the  pablie  ? 

Imi  result,  then,  of  the  appeal  to  theBe  Statutes  in  pari  materid 
kat  the  meaning  of  the  irords  ^^valoe  thereof'^  aforesaid, 
m  charter^  is  not  the  market  vfilne  of  the  shares,  as  ttie 
iiBaturally  import,  bttt  a  yidue  equal,  to  the  amonnt  of 
fiy  actually  paid  in  on  the  shares. 
BQiay,  howerer,  be  said,  that  as  a  general  thing,  ibis  yaluf 
tte  market  Talue'iHU  not  greaily  differ.  * 
kia  result  is  one  not  to  be  affected  by  any  thi^g,  of  whioh 
ilyware,  in  the  "sulgect-matter"-^the"  spirit  and  reason'' 
Ni> charter^  or  '^  in  effects  and  consequences". 
It  say  that  I  am  wrong  in  this  oolichwioD,  and  that  in 
hg  the  liability  of  the  stockholder^  the  stock  t>  to  be  esti- 
lA  as  of  the  Talue  of  9100  a  share;  then  I  cannot  agree 
|)be  majority  of  the  Court,  that  this  Uability  is  one  nhi^ 
#e  discharged  by  the  stockholder's  taking  up  bille  to  n 
■il  equal  to  the  amount  of  his  stock,' or  by  hb  becoming 
il^  by  judgment,  to  take  up  bills  to  that  tfinoimti  wholly 
Mess  of  the  questioii,  whedier  or  not  t}iere  may  not  be 
f  ffeitstauding  bills,  wishing  to  be  taken  up. 
ijqpoeing  now,  for  argument's  sake,  Aat  the  true  mode  for 
iigtheamount  of  a  stockholder^  property,  which  is  liable  for 
ilimkte  redemption  of  the  bills  of  the  bank,  is  to  measve  tbt 
|i*of  his  stock  and  to  take^  an  amount  of  his  property  equal 
iat  value,  then  X  say  that  in  my  opinion,  this  amount  of 
iffty,  whatei^r  it  may  be  when  found,  is-  to  be  divided  out 
ig  aKthe  bills  needing  '^ultimate"  redeonption,  and  giving* 
m  of  their  dnstence  to  the  stockholder  ;  and  that  if  he, 
f  getting  such  uQtice,  applies  the  whole  amount  of  the  pro^ 
f  to  Ae  payment  of -some  of  the  bills  to  the  exclidneii  of 
lA^rs,  he  4oes  not,  thereby,  become  discharged  from  those 

^'kkcik  a  case,  (a^nmbg  that  the  charter,  itself,  fixes,  no 
^^ttMibutioD,)  I  think  that  th» lair  reqitixet  the  ftm4or 
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property  to  be  divided  out  among  all  the.  bill-holders,  claim- je 
ant3  upon  it,  in  proportion  to  the  rcspcctiye  ampunts^  of  theiiK^ 
bills ;  and  that  if  thq  stockholder  does  not  see  to  it,  that  th<s^. 
property  is  so  divided  out,  ho  rend^r^  himself  liable  to  such 
bill-holders  as  do  not  get  their  proportionate .  ^re,  to  make 
good  to  them  that  share  out  of  his  other  property. 

This  opinion  ^s  founded  upon  the  words  of  the  charter,  ^ndfl 
tipon  a  vast  body  of  law  in  pari  materia. 

The  words  of  the  charter  that  I  rely- upon, are  these:  ^'th^ 
persons  and  property  of  the  stockholders  shalL  bo  pledged  anf 
held  bound"  **fbr  the  ultimate  redemption  of  the  bills  or  note9 
issued  by  said  bank".  I  understand  by  the  words,  "  the  bills 
or  notes",  all.iha  bills  or  notes.  If  I  am  right,  then,  by  the 
words  of  the  charter,  the  property  of  the  stockholder  is  pledged 
and  bound  to  the  ultimate  redemption  of  each  and  every  jkiU 
issued  by  the  bank.  Every  bill  or  notoi  therefon^,  has  aright 
to  a  share  in  this  property.  How,  then,  can  the  stockholder 
justify  himself  for  taking  the  whole  property,  thus  belonging, 
in  shares,  to  all,  and  giving  it  to  one?  or  which  is  the  same 
thing,  justify  himself  for  letting  so  large  a  judgment  go  agi^inst 
him,  in  favor  of  one  bill-holder,  as  shalll  force  from  Um  all  tba 
property  thus  belonging,  equally,  to  the  other  bilUbolders  T 

But  if  the  charter  were  silent,  the  vast  qnaatity  of  law  in 
pari  materia^  speakfii  a  language  that  leaves  me,  as  I  ttook, 
np  alternative  but  to  adopt  the  opinion  which  I  have  above 
expressed.  In  every  case  in  the  law,  which  I  can  think  of;  in 
which  a  fund  is  to  be  distributed  among  different  ckimantanpon 
it,  the  rule  of  distribution  is  the  jpro  rata  rule — the  role 
which  gives  to  each  claimant  a' share— ^a  shajre  proportioned  ta 
the  amount  of  his  claim.    . 

This,  by  Statute,  is  the  rule  in  the  distribution  aniong  cred- 
itors, of  the  assets  of  a  dead  man ;  this,  by  Statute,  is  the  role 
by  which  a  debtor*s  property  is  to  ba  divided  among  his  judg- 
ment creditors,  whose  judgments  are  of  equal  date ;  this,,  by 
Statute,  is  the  rule  by  which  the  money  of  a  debtor^  in*th^ 
hands  of  Sheriffs,  &c.  is  to  be  divided  among  the  debtor's 
judgment  creditors,  whose  -  jud^cnts  are  of  the  aune  date^ 
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n  though  the  money  be  brovght  in., exclusively  by  Bom« 
^ant"  Gxeditor,  as  by  some  garnishing  er^ditor;  this^  by 
tate,  is  the  rule  by  which  the  effects  of  ineolvents  are  to  b^ 
Jded  amopg  their  creditors;  this,* by  Statute,  is  the.  rule 
icribed  to  a  debtor  "  unable  to  pay  his  or  her  d^bts",^  who 
ilea  to  make  an  assignment  of  his  property  to  his  credkipra; 
y  by  Steitutc — ^by  the  f  enal  Code — i^  the  rule  prescribed 
MuJ^  which,  "itk  contemplation  of  insolvency",  wish  to 
ke  assignments  of  their  property  fpr  the  benefit  of  their  cred« 
8  and  stockholders,  under  penalty  to  the  president,  direor 
1^  &c.  of  imprisonment  in  the  penitentiary  for  disobedicnise ; 
,  by  Statute — a  Statute  covering  the  whole  ground  of  bank^ 
— ^tbe  Statute  to  authorize  the  business  of.  banking  and  to 
idate  the  same,  passed  in  1888,  is  the  rule  by  which  judg- 
it  creditors  of  the  banks  established  under,  the  Act,  are  to. 
orce  their  judgi^ents  against  the  property  of  the  stockl^old- 
in  those  banks;  this,  by  Statute,  is  the  rule  by  whix^h.  the. 
ito  of  tliis  very  Planter's  &  JAechanic's  Bank,  ordered  by. 
'State  into  the  hands  of  a  receiver,  are  to  be  divided  among 
UA-holders  of  the  bank — this  bill-holder.  Lane,  iaclusive^ 
xnirse ;  this,  by  the  principle^  of  Equity,  is  the  rule  by^ 
c&  Courts  of  Ecjuity  regulate  the  abatement*  of  legacies-r. 
a|fportionment  of  the  payments  to  be  made  by  the  different  ■ 
obasers  of  property  which  is  encumbered— the  marshalling 
1  istribution  of  equitable  assets.  {Pf.  Dig.  228,  435, 451^ 
;  298, 164,  .37,  633.  Pamph.  1838,  p.  89.  Cobb's  Big.^ 
1,119,120.     Story'9Eq.Jur.9.^QJ.)^  ..•-.' 

Sie  idea,  then,  that  a  stockholder  may,  as  to.  his  individual  - 
perty,  liable  to  the  ultimate  redem^ption.of  the'  bills  of  iha 
k,  prefer  one  bill-holder  to  another,  as  long  as  the  fund 
fl^  10,  it  seems  to  nu),  condemned  by  the  words  of  the  char- 
•nd  by  a  vast  body  of  law  in  context  YfiiYi  the  chartcr-r^by  • 
tke  law  that  exists  on  kindred  sutyects.  And  here  I  might 
1^  for  when  the  answer  which  the  ^'  worda'*  and  the. ''  con- 
;"  give  is  free  from  doubt,  we  are  not  at  liberty  to  go  fur- 

♦St.  xn-3BL 
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ther  in  search  of  meaning — Jto  go  to  the  ^'  effects  and  cante^^ 
fuences^'j  to  thd  ^^  Spirit  and  raaBtyii^  of  the  law. 

But  I  will  add  a  word  as  to  the  ^^  ^jfeer^"  of  the  rule,  thi  ^j 
weuld  allow  the  stoclholder  a  chance  to  prefer  one  hill-holde^^ 
t6  another^     When  a  bank  suspends  specie  paymtots,  its  blldj 
fkll  at  olice  below  par, 'and  this,  no  odds  what  may  betl^^ 
amottnt  of  its  ultimately  available  assets.     K  thereis  distrust  ^wti 
these,  the  fall  is  great  in  proportion  to  the  distrust     The  exrl.9. 
tence  of  an  ultimate  liability  on  the  part  of  the  stockholders  -To 
redeem  the  bills^  presents  ^ut  a  slight  resistance  to  the  dowi3- 
ward  tendency  of  the  value  of  the  bills.     This  experience  Ilus 
proved/    Now,  this  rule  gives  the  stockholder  the  full  benefit 
of  the  depreciation,  whatever  it  may  be,  and  therefore  the  rale 
makes  it  to  his  interest  that  the  "bill*  should  depreciate  as  much 
^8  possible.     All  he  has  to  do  is,  to  buy  up  bills  to  an  amount 
6<f9Al  to  the  ralue  of  his  stock,  and  be  discharged.     He  will  not 
be  fool  enough  to  wait  for  judgments  to  be  obtained  agwoBt 
him  en  bills  for  the  full  amount  of  the  bills.    Before  the  timehu 
come  for  such  judgi;ienl»  to  be  rendered,  he  will  have  volmito* 
rily  redeemed  bills  to  an  amount  equal  to  the  amoiiBt  of  his 
Stock,  i.  Ct  win  have  bought  them  up  at  the  lowest  price  »t 
whioh  they  may  be  selling  ip  the  iqarket,  and  having  ^oqc  that, 
all  else  he  wiU  have  to  do  will  be  to  (lead  them  to  <such  suits  ftS 
TBAj  be  pending  against  him  on  other  bills — ^and  what  means 
and  facilities  have  stockholders  for  aggravating  the  deprecia- 
tion of  the  bilis  of  their  bank,  as  by  misrepresenting  the  condi- 
tion of  the  bank  ;  by  misrepresenting  the  condition  of  the  indi- 
vidual  stockholders ;  by  misrepresenting  the  quantity  of  biDfl 
to  be  redeeit^ed ;  by  misrepresenting,  the  Quantity  that  eadi 
stockholder  has  already  redeemed ;  by  misrepresenting  the 
market  price  of  the  bills ;  by  t]n*catenii^  all  sorts  of  defences 
to  suits  upon  the  bills,  and  so  forth  and  eo  forth.     Admit  that 
bank  stockholders  may  be  as  honest  as  other  men,  yet  why 
tempt  the  raOat  honest  men  in  this  way  ?     Why,  indeed,  give 
them  the  benefit  of  that  depreciation,  which  at  best,  is  inevita- 
ble on  bank  suspension  7    Would  not  the  rule  be  fat  better  if 
it  wmre  such  as  that  is  which  is  applied  to  executors  and  admiais- 
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b^tors — to  Sheriffs  having  money  on  wliicli  tliero  arc  several 
lodgment  claimants — to  the  recdver  appointed  ly.tLe  Legiala- 
lire  for  the  distribution  of  tjie  assets  of  this  :md  other  broken 
mnks,  viz :  that  the  fund  is  to  be  divided  out  among  ajl  tlie 
jlaimants  upon  it,  tcho  have  ffiven  notice  of  their  claimSj  pro' 
Yrta — and  that  if  it  be  divided  out  othenrisp,  it  shall  be  at  the 
)erii  of  the  depository  of  the  fund. 

J  am  aware  that  a  decision  of  this  Court  wi^s  quoted  in  ^up- 
K>rt  of  what  I  am  how  combatting,  that  made  in  Bothivdl  and 
Hhets  V8.  Sheffield  and  other$^  (8  (}a,  R,  5C9,)  That  qajje 
WMB  one  in  which  the  Bureties  of  a  Sheriff  asked  fpr  an  injunc^ 
ion  to  restrain  a  number  of  8uit3>  which  had  been  brought 
gainst  them  on  their  bond^  suggesting  that  tho  amount  of  the 
lemands  in  the  suits  exceeded  the  amount  of  tlie  bond^  and 
praying  thjit  '*  the  Court  would  «o  direct  the  recoveries,  that  tho 
creditors  first  entitled,  should  recover  to  the  amount  of  ibeir 
iKmd ;  and  the  remainder  be  restrained  firom'  prosecuting  their 
nuts  against  the  sureties'*,  and  in  which  the  Superior  Court,  on 
lemnrrer,  dismissed  the  bill  *^  on  the  ground  that  comj^ldnanU 
had  a  complete  Common  Law  remedy" — a  decision  which  wa« 
ftflbrmed  by  this  Court.  This  is  the  whole  case.  The  opinion 
Is  contained  in  eight  lines,  and  is  put  exclusively  upon  a  Sta- 
tute at  that— an  Act  of  1847.     {Pamph.  201.) 

This  ji^dgment  was,  I  think,  right,  even  without  any  Statute 
to  give  it  special  support.  Those  sureties,  as. far  as  I  can  see, 
bad  no  more  nee^  of  the  aid  of  a  Court  of  Equity  to  protect 
Ehem  from  the  6verplus  ofsuitSi  than  has  an  executor  or  admin- 
iafcrator  the  need  of  the  aid  of  such  Court  to  protect  him  from. 
in  overplus  of  suits  against  him,  i,  e.  from  suits  on  demanda 
irliich  exceed  the  value  of  the  assets.  The  executor  or  admin^ 
isirator,  may,  at  law,  plead  the  state  of  the  assets  and  of  the 
lebts  relatively  to  each  other,  and  at  law  the  plea  will  be  ta 
[um  an  ample  protection.  I  see  no  reason  why  the  ^retie3  on 
a  Sheriff's  bond  may  pot  do  a  similar  thing.  Ileuce,  I  think 
the  Judgment  in  the  case  was  right.  If  the  opinion  of  the 
Court  has  in  it  more  than  this,  the  excess  is  hut  up  obiter  dic- 
tum.    I  doubt,  however,  whether  it  has  mote. 
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But  as  I  have  said,  I  do  not  think  the  rule  of  the  majorir  :^  -tj 
of  the  Court  is  right  in  its  great  principle — that  by  which  £         it 
gets  the  qumtitf/  of  the  individual  property  of  the  8toclbolcEL:^-d- 
ers,  which  is  liable  Tor  the  ultimate  redemption  of  the  bills  d-^  o{ 
the  bank. "   That  principle  is,  to  take  the  value  of  the  stock  a^=     »3 
the  measure  of  the  quantity  of  the  individual  property — ^tL^K^e 
yalue  at  tlie  fixed  rate  of  $100  a  share.     This  principle,         I 
think,  is  condemned  by  the  words  of  the  charter — by  thfe  coir    ^- 
text — by  the  argument-^from  effect^  and^consequences^Ati  -    ^ 
l)y  that,  from  the  reason  and*  spirit  of  the  policy,  establiahiD    ^ 
an  individuil  stockholder  liabiMty. 

First,  as  to  what  tlve  "  wofi^-  say. :  *l?he  words  are,  **  TL  -^ 
pehsonB  an  i  property  of  the  stockholders  sh^dl  be  pledged  an^cJ 
lield  bound'*  "for  the  ultimate  redefliptkin  of  the  bills  or  notc?"^ 
issued  by  said  bank."     By  the  expression  "bills  or  notes  i^  ' 
sued*',,  I  understand  is  meant  all  the  bills  or  notes  lawfully  is^^ 
sued.     If  I  am  right  in  this,  then  4he' positive  command  of  th^^ 
words  is,  that  the  property  of  the. stockholders  shall  be  bounc::3 
for  ihe  ultimate  redemption  of  a^  tlie  bills  issued  by  the  baid[^     • 
How,  if  the  property  is  to  be  bound  for  the  ultimate  redemptioe:=====^ 
tt  <ill  the  bills,  of  course  enough  of  it  is  to  be  bound  so  to  re     ^ 
deem  all.     That  is  to  gay,  an  amount  of  property  is  to  be  bouncS3 
0qual  to  the  amount  of  hiUs  in  circulation  needing  ultimate  re 
demption.     The  amount  of  such  bills  may,  it  is  true,  happecr:^ 
to  le  just  equal  to  the  value  of  the  stock,  though  die  olM^noee  art—^ 
matiy  against  it.    The  amount  will  almost  always  be  ^itker  great    -^^ 

er  or  less  than  the  value  of  the  stock.     Fw,  by  another  par»^ ^ 

of '-the  charter,  the  bank  may  isstie  bills  to  any  amount,  whick::^'^ 
shall  not  exceed  "  three  times  the  amount  of  their  capital  stock 
actually  paid  in,  over  and  above  the  amount  of  specie  actually 
d^osited  in  the  vaults  for  safe-k#eping."  Supposing  all  thc^^^ 
capital  stock  of  the  bank  paid  in,  viz :  $1,000,000,  and  that  the 
bank  had  on  actual  deposit  another  919000,000  in  specie — then 
it  might  issue  bills  to  the  amount  of  $4,000,090 — that  is 
say,  to  an  amount  exceeding  by  $3,000,000  the  value  of  it 
capital  slock,  rated  at  $100  a  share.  But  if,  in  such  case,  the^ 
bank  should  issue  $1,000,000  in  bills,  the  amount  of  individuaK^ 
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pertj  of  the  stockholders  which  would  be  liable  for  the  ulti- 
e  redemption' of  th9  9<1^000,000,  would,  according  to  the 
of  the  majority  of  the  Court,  be  an  amount  of  the  value  of 
nore  than  $1,000,000,  for.  it  would  be  an  amount  of  a  yalu^ 
d  merely  to  the  yaluc  of  the  stock,  rated  at  $100  a  share, 
the  value  of  the  stock  at  that  rate,  would  be  only  $1,000,- 
.  Yet  the  words  say  -that  property  enough  i^  to  be  bound 
edeem  every  bill  .lawfully  issued. 

L^ip,  the  "  words"  say  that  "  the  persons  and  property" 
1  be  bound  ^4n  proportion  to  the  amount  of  shares  find  thd 
te  thereof."  This  rulQ,  for  ascertaiiung  the  amount  of  pro- 
7  liable,  entirely  rejects  the  words,  ^*  the  amount  of  tl)d 
res"  and  confines  itself  exclusively  to  the  words  ^^J^e  v(^a6 
■eof."  .But  the  two  sets  of  words  are  not  synonymoiUL. 
I  first  set  paeans  th,e  number  of  the  shares,  irresp^tive  p£ 
T  value.  And  the  quantity  of  individual  property  liable^ 
)  be  got  b^  a  proportion  ip  which  one  of  the. terms  is  made 
in  some  way^  both  of  the  number  of  the  shares  and  the  value 
be  flhares^  This  principle  absolutely  rejects  from  the  ca«e 
element  or  in^edlent,  the  numl^er  of  the  ehareSf  althougb 
words  put  that  element  as  much  in  the  case  as  they,  do  the 
uent,  the  value  of  the  shares.  *  And,  indeed,  upon  the  prin- 
e  that  it  is  the  value  of  the  sharea  Which  is  to  be  the  measoni 
be  quantity  of  individual  property  liabl6^  it  .^leems  to  me 
bett&20  to  do  aiiy  thing  els^  than  reject  the  irorde,  ^'lli^ 
ant  of  the  shares."  Yet  these  words  «have  a  plain  m^aa* 
The  langtuvge  of  the  charter  is  amount  of  shares  as  well 
mlue  of  shares — the  language  of  this  principle  is  value  <tt 
res  only.  So  much  for  the  CQildemnaifon  of  tbe  princij^ 
»  oomes  from  the  '^  words'*,  of  the  charter. 
lie  condemnation  from  the  context  is,.  1  think,  if  possible^ 
e  decided.  I  Imve  examined,  II>eliev9,  all  of  the  corpora- 
charters  which  contain  provisions  ^is^ilar  to  that  contained 
his  eleventh  section  of  the  charter  of  this  bank.  Most  of 
le  charters  are  for  banks,  but  some  are  for  rail-roads,  some 
insurance,  and  some,  perhaps,  for  other  purposes.  There  are 
tj  or  more  of  them ;  and  a^  to  the  times  of  their  creation,  they 
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range  througli  a  period  of  almost  forty  years,  from  Dec.  1818, 
TN^ien  tlio  Bank  of  Davien  waj'  incorporated,  to  Feb.  18r>4,  vheh 
the  Soutli-Wcstcrn  Bank  of  Georgia  t^as  incorporated.  The 
Expression  used  for  ascertaining  the  amount  of  Roparatc  pro- 
perty of  the  stockholder  that  is  to  be  liable  for  the  redemption 
of  the  debts  of  the  corporation,  is  not  the  same  in  each  char- 
ter. In  some  charters,  the  expression  is  in  proportion  to  the 
"  amount  of  the  value"  of  the  stock  ;  in  some,  in  proportion  to 
"the  amount  of  the  shares'*;  in  some,  in  proportion  *' to  the 
number  of  dollars  issued  on  each  share";  in  some,  in  propor- 
tion "lo  the  amount  of  stock";  in  some,  in  proportion  *"  to  the 
number  of  shares";  in  some,  in  proportion  "to  the  shares";  iu 
Botne,  in  proportion  "  to  the  stock".  In  one,  (the  Bank  of 
Columbus,)  the  expression  for  the  common  stockholders,  is  one 
thing;  for  the  State  as  a  stockholder,  another;  for  the  farmer, 
the  expression  is  in  proportion  "  to  the  amount  of  the  shares"; 
for  the  latter,  in  proportion  "  to  the  amount  of  the  valu^,  of 
shares",  both  expressions  being  contained  in  the  same  section. 
(Pr.  Dig.  86.)  In  one,  that  of  the  Manufacturer's  &  Mechan- 
ic's Bank  of  Columbus,  incorporated  in  1852,  the  expression 
is,  "  that  the  persons,  &c.  AM^  at  all  times,  be  bound  for  an 
amoant  equal  to  the  proportion  of  stock  \thieh  he,  &c.  shall 
own".  {Pamph.  1852^  jx  85.)  The  provisions  in  the  other 
charters  mnj  be  ftnmd'st  pages  70,  88,  93,  96, 102, 105, 108, 
112/117, 123, 151,  314,334,  852,  367,  377^  408,  415,  of 
Ptifm"$Jjbmil^^pi^g^  38,  44  of  tl^o  Actb  of  1851-2,  and 

Pl««^  W^HK^^'^^^>  ^^^'  ^^^'  ^^^'  ^^^'  ^^  ^^ 
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expression,  It  ^ill  bo  remembered,  is 
i  and  tlie  value  thereof/* 

Bay  is,  that  t!ic  principle  that  the 
'  of  ^e  Individual  stockholders  is  to  be 
IDioufit  of  the  value  of  their  stock,  will 
of  these  charter?.     It  trill  not  work  m 
rpacprf-Bsion  is,  ^*  the  amount  of  the  iliatcs", 
Jlairs  hsnod  on  eiich  share",  Or  "amount 
It  equal  to  the  proportion  of  stock", 
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or  "number  of  shares",  or  "to  stock",  or  "to  the  shares", 
And  those  charters  in  which  spme  of  these  is  the  expression^ 
are  the  great  majority.  The  principle  will  only  work  in  tbose 
charters  in  which  the  e9q>resaion  is,  "in  proportloiv  to  the 
value'\  and  these  are  comparatively  few;  and  even  in  one  of 
these,  that  of  the  Bank  of  Columbus,  it  will  not  work  through- 
out all  the  stockholders,  but  only  through  a  part  of  them,  leav- 
ing the  other  to  be  governed  by  some  different  principle. 

The  defect  of  the  rule,  in  this  respect,  may  bQ  well  illustra- 
ted by  the  case  of  the  clause  in  the  charter  of  the  Bank  of  Co- 
lumbus. By  the  clause  in  that  charter,  the  common  stock- 
holders are  to  be  liable  in  proportion  to  ^^the  amount  of  their 
Mhares' ;  the  other  stockholder,  the  State,  in  proportion  "  to 
the  amount  of  the  value  of  the  shares".  The  amount  or  num- 
her  of  the  shares  of  the  State  and  tlie  other  stockholders,  res- 
pectively, may  be,  say  100,  the  value  $10,000.  This  principle 
will  tell  you  that  the  State  is  liable  for  $10,000,  but  it  oan 
not  tell  you  what  the  pthcr  stockholders  are  liable  *for4  And 
yet,  can  tliere  be  a  doubt  of  its  having  been  the  intention  of 
tlie  Legislature,  that  in  such  a  case,  the  State  and  the.  other 
stockholders  were,  respectively^  to  be  liable  for  precisely  the 
same  sum  ? 

This  def^t  in  .the  principle  may  still  mor^  clearly  be  shown, 
by  A  reference  to  those  charters  in  which  the  words  are,  "in 
proportion  to  the  number  of  dollars  issued  on  each  share".  la 
ih^  charters,  it  is  manifest  that  the  principle  utterly  fiuls  to 
give  aby  solu^on«  • 

Now  I  think  it  was  the  intention  of  the  Legislature,  that  in 
the  case  of  each  of  these  charters,  the  extent  of  individual  lia- 
bility of  the  stockholders,  was  to  bjs  ascertained  in  precisely 
ibe  same  way — by  precisely  the  same  rule.  The  principle  of 
ilie  n^jority  of  the  Court  cannot  be  true,  if  the  intention  were 
this. 

So  much  for  the  present,  as  to  what  the  context  says. 

As  to  the  "  effectp  and  consequences"  of  this  principle,  if  it 
18  aHowed  (o  be  the  true  one,  they  have  already  been  slightly 
adverted  tp)  wjie^  it  wa^  ^aid  that  for  the  ultimate  redemptioa 
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of  all  bills,  over  and  above  an  amount  equal  to  the  valac  ^         of 
the  stocky  this  principle  furnidhed  no  security  from  the  indivio  SJj. 
iml  property  of  the  stocjcholders.     And  can  it  be  said  thcis  ^at 
thx)se  bills,  thus  issued  in*exces8,  are  just  the  bills  that  nee^^ed 
iLQ  such  security — just  the  bills  the  Legislature  wished  to  e^  — d- 
courage  the  issue  of  ?       ' 

And  in  connection  with  this  topic  I  may  ask,  what  was  thr^e 
"reason  and  spirit"  which  actuated  the  Legislature  in  puttiE:^g 
provisions  of  this  kind  into  bank  charters  ?     Was  it  not  to  g^^t 
the  bills  of  the  banks  paid — if  possible,  paid  by  the  banta^ 
themselves ;  if  not  possible,  by  the  banks,  then  by  the  stockholcrfSi- 
ers ;  at  all  events,  to  get  the  bills  paid  ?     If  this  was  the  spirit  aii.  ^ 
reason — if  this  was  the  end,  and  if  this  end  was  to  be  accoDc:*-" 
plished  by  first  subjecting  the  property  of  the  bank  to  the  pa^ 
ment  of  the  bills,  and  when  that  gave  out,  then  by  subjectiDj^^ 
the  property  of  the  indindual  stockholders  to  their  paymenC^-i 
is  it  to  be  presumed  that  th<J  Le'gislature  would  subject,  of  th&  ^ 
in^vidual  property,  either  more  than  enough  to  accomplisE^^ 
the  object,  or  less  than  enough,  or  not  rather  just  enough  ? 
is  not  to  be  presumed,  therefore,  that  the  amount  of  the  indi- 
vidual property  of  the  stockholders,  which  the  Legislature  in- 
tended so  to  subject,  was  an  amount  equal  to  the  value  of  the 

shades,  for  this  value,  would  in  more,  pro'bably,  than  nine  hun 

dred  and  ninety-nine  cases  out  of  a  thousand,  be  an  amoun^P^ 
which  would  be  either  greater  or  less  than  the  amount  of  thc^^ 
biDs  td  be  redeemed  by  it. 

These  are  my  objections  to  the  rule  which  the  majority  o^^^ 
the  Court  deduce  from  this  eleventh  section  of  this  charter. 

1  will  now  state  what  I  conceive  to  be  the  tnie  xtile  t^'  be^^ 
deduced  from  that  section,  and  why  I  so  do. 

I  think  the  following  propositions  are  true: 

1.  The  quantity  of  property  of  all  the  stockholders  which  ]s^ 
liable  for  the  ultimate  redemption  of  the  bills  of  the  bank,  is  a 
quantity  just  equal  to  the  quantity  of  bills  to  be  so  redeemed. 

2.  Thir  quantity  of  property  is  to  consist  of  separate  par- 
cels, a  parcel  to  be  supplied  by  each  stockholder. 

8.  Of  these  parcels,  the  quantity  of  anyone  is  to  be  such 


DECAtTJB^  A-TTGTTST  O'BBM,  1854.  88t 

1 . — «       ■  >■■■■<. 

Iabo  m.  HacalS# 

tbal  it  shall  bear  f9  the  aggregate  quanrifjof  all  the  psrceli, 
{bt  tome  proportion  irbicb  the  quantity  of  ateck  b^fong^ng  to 
the  atockbolder  to  supply  that  parc^l^  bears  to  the  aggregate 
{aantity  of  the  stock  of  all  the  stockholders.- 

4,  Of  the  aggregate  quantity  of  these  parcels,  tuch  a  *por- 
don  Is  to  be  advanced  by  all  the  stockholders,  at  any  6ne  tinie, 
B8  shall  be  sufficient  to  satisfy  tbcdcuMiiid  upon  that  aggregate 
juantity,  existing  at  that  time;  that  jfj  as  shall  be  Euffcient  to 
pay  off  the  bank  bill  oe  bills,  ^hich  may,  at  that  time,  be  de- 
Handing  ultimate  payment.  •    » 

fl.  Of  thi3  portion,  thus  to  be  advanced  by  nil  thc-etockhold- 
srs,  at  any  one*  t-ime,  the  part  to  be  advanced  Ly  any  ©no  stock- 
bolder,  is  to  be  such  that  it  shall  bear  to  the  whole  portion  to 
!»  advanced  by  all,  the  samo ratio. which  the  parcel  of  that 
itockholder  bears  to  the  aggregate  of  the  parcels  of  all  the 
itockboWers. 

ft,  jVnd  as  this  parcel  bears  to  tlic  aggregate  of  all  the  par- 
selfi  the  saiije  propOrtipn — the  sajne  proportioi;i  i^hich  the  quan- 
tity of  stock  belonging  to  the  stockholder-  owning  the  parcel^ 
beats  to  the  aggregato  quantity  of  all  the  stock ;  therefore, 

7.  The  part  tb  be  advanced  at  any  one  time,  by  any  one 
stockholder,  Is  to'  be  such  that  it  shall  bear  to  thi  \  art  tfien  to 
be  advanced  by  all,  \.  e.  to  the  amount  of  the  till  cr  bitts  .then 
to  Be  paid,  the  game  proportion  which  the  stock  of  that  stock- 
[lolder  bears  to  the  whole  slock.  *  • 

This  result  is  the  sanic,  in  effect,  as  that  to  which  the  Court 
below  arrived :  whi'ch  was,  that  the  hilJ-boTder,  in  this  Case, 
bad  the  right  to  recover  of  this  stockholder,  sufch  a  •  propbrtioh 
wr  per  ccnj;.  of  his  bills,  as  the  stock  owned  by  the  stockliolder 
l)ore  to  the  whole  stock.  It  is  the  same,  in  effect,  ad  that  ih 
(fhich  this  bill-holder, 'hiipself,  and  his  Counsel,  Mr.  DoVgh- 
jrty,  first  arrived.  The  suit  in  this  case  was  originally  fiaiAcd 
10  as  to  demand  no  morp  of  the  stockholder  than  what  he  would, 
iccbrdtng  to  this  result,  havp  ta  pay.  And  the  de^^Jarrtlion 
remained  in  this  fotm  for  years,  Lbelitre.  R(*eefit]y,  il  was 
imen^ed  so  as  to  make  it  conform  to  the  rulof  considered  by 
.  toL.  xT(-ae  ,  .       .  ,.      •  .  • 
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thd  nnjoritj  of  tkis  Oourt  the  right  one.    Kvtii  in  the  course 
of  thd  ai^xim9tit,  one  6f  the  Counsel  for  the  plaintiff  8tated~ 
that  the  idea  of  the  amendment  was  not  original  with  tum"— 
that  he  got  it  from  sometlniig  ^ifhich  he  read  in  a  dedsion  ^ 
tMif  Court  in  some  one  of  t&e  bank  eados.     This  is  the  Iresult 
to  \?liidi  the  othet  party,  the  stockholder,  arrivefd ;  I  may 
Aef efore  iiaj^  that  tUid  result  of  mine  is  one  in  -which  the  par-> 
ties  on  both  sides,  if  left  to  ihemselyos,  as  well  as  the  C<Hirt 
below,  would  agree  with  me^     Have  I  not  the  right,  therefore^ 
to  inftst  that  this  result  expresses  the  natural  and  olvioum 
meaning  of  the  charter — that  meaning,  according  to  whieh^ 
fhe  charter  is  understood  by  alt  those  who  have  an  interM  in 
it ;  and  to  say  that  at  this  day,  to  pat  anoiher  ttiealiing  upon 
the  charter  is  to  make  the  charter  operate  Vlkez,nex  post  facio 
Law? 

Nevertheless,  I  will  briefly  state  some  of  the  pafticqlar  vea^ 
sons^  apart  from 'this,  of  cQnt6mj>o'raneoas  construction,  wludi 
make  me  think  the  pi^opositions  true,  on  whicB  this  ,eonclusi(Hi 
af  mine  depends. 

JL  The  language  of  the  chs^ter  is,  that  ^'the  persoi^  and 
property  of  the  stockholders  shall  be  pledged  and  held  t>ound'*^ 
^  for  the  ultimate  redemptien  of  th$  bills  or  notes  issued  b^ 
said  bank'!,  ^^'  ^7  thd  words,  ^^  bills  or  notes  issued'^  I  tab 
for  granted  is  meant  M  of  the  bills  or  notes  lawfully  iasoei 
If  ao,  then,  the  amouAt  of  the  language  is,  that  aa  much  of 
the  property  of  the  stockholders  as  shaS  be  sufficieM  For  ths 
ultimate' redemption  gfall  the  bills  thus  issued,  shall  be  boahS 
for  the  ultimate  r^demptioi^  ef  all  such  bi^I^  The  language 
does  not  say  that  more  than  as  much  as  this  shall  be  bound; 
and  as  there  can  be  no  other  reason  thsji  a  positive  conmand 
of  law,  why  more  should  be  bound,  I  say  no  more  is  bouncL 
Hence,  I  think  my  first  proposition  is  true  ;  and  that  is  the- 
leadmg  one.  If  it  is  true,  the  nde  ]aid  down  by  this  Court 
cannot  be  true.. 

'  i2.  That  the  quantity  .of  property  so  bound^  is  to  Conaiat  ef 
parcels  of  jioCne  sort,  te  be  itopplied  by  each  stockholder,  I  be* 
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Keve  nobody  dispat^a.    X  assume,  therefore^  mj  secoodpropo*- 
aitiom  to  be  tiue.  /     .  .    ^ . 

3.  The« language  of  the  charter  is,  th{it  l^the  p«rsoDS  add 
property  of  the  stpekholders  sliall  be  pledged  and  held  bound, 
n  proportion  tp  the.  anxouAt  of  shares*  and  t^e  value  ther^of^ 
that  each  individual  or  company  may  hold  in  said  bank". 

Taking  my  first  and  second  propositions  to  be  tme,  this  lan- 
i;aage  may  be  so  raried  as  to  read  Jthua:  ^^  The  persons  of  M 
4he  stockholderfty  and  so  nmch  of  lileir  property  as  shall  be 
SQjffi^ent  for  th^  ailtimate  redemptiou  of  all  the  )>ills  4i  die 
bftnk,  shiQl  be  bound  foif  that  ultrmat^  redeniption,  such  pt^ 
pert/,  to  Qonsist  of  parce1^ — suoh'.pait^els  to  oe  supplied  by. each 
8t(}ekholdei?,  in  proportion  to  the  aDk>unt  of  hia  shares  and  the 
¥iiue  tbeieof/' 

My  third  prop(ait(Ox\»  is  th4t  of  tlye  parcels  Of  property  ^  be 
.aoppUed'by  each*8t#(dLholder;  .tbeqaanlity  of  an^.one  .{Mvoel 
islQhe  suob  thatthe  parcel  shall  bear  to  >U  the  parcels  taken 
ill  the  aggregately  L  o.  ter  the  wlid^qitantity  of  property  io  be 
•applied  .by  aU  tpb  stockholders,  Uii^  same  proportioa  whislrtbe 
quantity  of  stock  belonging  to- the  stockholder  who  is  to  sup- 
ply that  parcel,  bearl  to  the  aggregate  qoantity  of  the  stoel 
belongiflg  to  dl  tihe  stockholders.  This  proposition,  'I  think  I 
may  safely  say^  is  entirely  eonsietent  with  the  words  of  the  sec* 
^n*  It  does  not  the  l^ast*  violence  to  any.of  those  words^  It 
feje(fta  notife.'  .    •       i  .   ■\ 

May  I  not  go.further,  and  safejy  s^y  that  this  preposition 
«Kpresflda  the  n^urf^  and  0bviam  meaning  t>£  the  words  ?  Of 
i3\B  words, ^^i]!l  propoctim  to'-  what  is  <he 'natural  und  obvi^HS 
sense?  Js  jinpt  one  whieh  in^^lies'th^  exi&tenoe  o^some^n>^ 
fwti&kf-  And  is  it  not  the  essential  dUucai^terietic  of  eveiy 
proportion  to  consist  of  four  things^  of  which  the  first  shall  bear 
te  ^e  seiMm4  the  sam  j:elati<m  wbidli  the  third  besirs  to  «be 
fourth  ?  This  is  the  {pundation  of  t^iie  "^Bole  of  Three/'  the 
peat  rule  in  practical  arithmetic.  To  make  the  words,  ^^  in  pro- 
portion to,"  equivalent  to  the  words  ''equal  to,"  is, .as  itBeems 
Xo  me,  to  subject  the  words  to*  some  degree  of  violent 

And  if  any  proportion  is  implied,  Uie  one  which  is  it,  there 
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call)  te.my  Qjes,  be  no  mistaking;.  Tb^  propecty  t6  be  suppli^si 
bj  aSf  one  Btockholder,  is  to  be  such  a  part  of  that  to  be  sar^ 
plied  by  all  tbe  siookholders,  as  tbe  stock  of  that  stockholder 
of  tbe  stock  of  all  the  stockholders.  As  I  read  the  section  ov^^ 
this  is  ther  prapartion  which  seems,  ef  it6  own  accord,  to  rise  ^^ 
out  o{  it  to'  my  eyes. 

■   And  then- this  proportion  wprks  just  as  you  would  hare  it 
work.    'Xt  always  brings  out  the  right  result — the  exact  090 
which  you  se^b  f 6r.     Thdlre  are,  eay,  bills-  caUing  for  uHimste 
x«d6Mption^  to  th0  eictent  of  $10,000.     Of  potuTse,  to  redeem 
tt^m,  property  to  the  valu^  of  f  10,000  id  to  be  aupplied  by  »D 
(he  stockholders,  take^  i«  th^  himp.     This  term  you  know. 

Tbe  amount  ^f  ibo  «to(3c  of  |dl-4-t)io  amouiit  of  Iho  st^k  of 
oaoh-^these  terns  yo^  also  know.  !the  tona  which  yov 
mUliio  know  is^  what  is  the  pariieillar  jtitiount  of  this  )>rQpert]f, 
whieh  each  stockholder  is  to  «upply  ?  From  the  throe  Imovn 
•quantllSoS)  l^ow.easj  it  is  to  come  to  kn6w  that.  *  As  the  immi 
of  the.shares  and  AotaIii^  thereof  belongin^^  to  all  the  rtofk- 
bolder^  10  ^  the  itptonirt  fttid-Falqe  of  tjio  ra«re8  belongiiig  to 
all,  MO  is' the  amount  of  property  to  bo  oopplied  by  all^  to  tke 
jliiiount  to  be  supplied  by  one. 

Aftd  tbM  eame  result,  the  {uroportion  works  out,  in  whatorer 
sense  you  take  the  Words,  ^'  t!he  amount  of  the  shares  and  the 
value  thereof  "—whether  you  consider  the  proportion  to  bo  one* 
"to  the  amount  (number)  of  the  shares**  and  to  "the  value  of 
the  sh^res^  aiQount  and  value  taken  sepaoutely^  but  both  taken; 
or  one  to  the  at»ount  of  the  sHros  added  to  the  vfthio  of  the 
shards ;  or  on^  to  tbe  amount  of  the  shiMB  muUiplud  ipto  iho 
value  of  the  sbareS.  And  it  will  mak'd  n^  differi&noe  whedier 
*  yon  estimate  the  value  of  the  shares  to  be  ^100 — (SO^l'' 
I — Jl— ^ach.  The  fourth,  term  in  each  of  the  following  ^ 
portions  wiU  be  preci((ely  the  afMue  quADtity.  Aa  the  amoBft^ 
und  valiio.  at  any  rate,  of  the*  vl^ole  stock  is  to  the  amount  #1^ 
value,  at  the  same  rate  of  the  stock  of  A,  so  ia  the  quaiitity  of 
property  to  be  supplied  by.  ail  the  stockholders  to  the  qaaatity 
to  be  supplied  by  A.  As  the  amount  of  the  whoie  stock  is  ^ 
<he  amount  of  the  stock  of  A;  so  is  the  whole  quantity  of  pro- 
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^^^y  to  be  supplied  by  all  the  stockholders,  to  the  quantity  to 
7^  supplied  by  A.  As  the  VQlue^  at  any  rate^  of  th6  wholojttpok 
^  to  the  valuQ,  at  the  same  rate,  of  thd  stock  of  A,  so  Is  the 
^^Utity  to  be  supplied  Jjy  all,  to  that  to  be  supplied  by  A» 

Using  this  proportion,  therefore,  you  may  use  all  the  words 
^f  the  sctJtion,  and  not  have  to  reject  aay,  as  you  have  t©  do 
▼Ken  ypu  say  the  quantity  of  propqrty  to  be  contributed  by 
My  stockholdei",  is  to  be  a  quantity  equal  to  \lke  value  of  his 
chares ;  in  which  ease,  you  have  torejecl  the  words,  ^^nmount  of 
thckBhares  and*'.  -^^      • 

^This  proportion,. not  only  ^hus  unlocks  this  provision  of  this 
dhartttr-^-^t  equally  unbdks  the  suniUr  pi9\risiQns  of  aU  the 
odier  tbirty  chart^r^  i^ezisteace.  Take  the  provision  in.s6me 
of  Jthose  charters,  w^ich  is  most  uxdike  ihd  jNTi^vioon  in  ^hl^,  vit : 
tklkt  in  which  the  ijnantity  of  property  tq  be  supplied  by.  Any 
llockholder^  is  to  be  ^'  in  proportion  to  the  number  of  doUars 
llflMd  upon  each  of  the  shares''  held  by  him^  and  s^e.  W»t}i 
raoh  a  provision  as  thi^;  the  rule  of  thp  minority  <camipt  deal 

Aocestding  tQ  the  w^rds  gf  thb  provisioK^  the  proportion  will 
have  tQ  be  aa  the  number  J[  doUats  issued  on  each  d(  the  shar^ 
belonging  to  all  the  stockholder^,  is  to  the  number  issued,  on 
sach  share  belonging  to  stockholder  A,  so  i^  the  quantity 
tf  propeipty  ^  be  supplied  by  all  the  stockholders  to  the  quan-^ 
tify  to  be  supplied  by  A.  But  thisr  proportion  is.  precisely  the 
Wne  as  this :  as  the  quantity  of  stock  of  all  the  stockholders  is 
lo  the  quantity  6f  the  stock  of  A«  ao  is  the  quantity  of  property 
io  be  supplied  by  all  to  th«  quantity  to  be  supplied  by  A;  for 
||ie  number  of  dollars  issacd  upon  each  of  all  j^he  shf^reg  is  to  {ill 
the  shares  as  the  comber  issued  upon  each  of  .A's  shares  is  to 
iH  of  A's  sharest 

•This  third  propQ8iti4|vi,  then,  m  connection  witjh  the  first  and 
aeoond,  unlocks  all  of  these  provisious  in  the.thirty-on^  char- 
ters, and  shows  the  inside  of  e^<;h  provision  to  present  precisely 
the  same  face — a  face*  of  which  the  leading  fesiture  i^y  that  the 
quantity  of  property  to  be  famished  by  the  whole  lot  of  stock- 
holders, is  to  be  a  quantity  just  suiBcient  to  redeem  all  the 
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bills,  no  odds  hojiv  many  they  may  be,  needing  to  be  redeeiik^<i^ 
an<)g|f  which  the  next  mostimportaoi  feature  is,  i^at  of  fcS 
aggregate  quantity  of  property  thus  to  b*  SHpplled  by  all  -^M 
stockholders — the  part  to  be  supplied  by  any  ond  is  to  b©  t» 
the  whole  quantity  as  hts  stock  Is  to  the  whole  stock. 

Is  not  this  third  proposition  then  true  ?     I  think  it  is.. 

The  other  propositions,  the  fourth,  fifth,  sixth  a(id  seventl^ 
follow  f|jom  these  three. 

The  whole  amount  of  property  to  be  advanced  by  aU  of  the 
stocj^olders  at  any  one  titne^  is  obviously  to  be  no  more  than 
flhall  be  needed  ^t  that  time ;  no  tnore  than  shall  be  suffi- 
eient  to  redeem  Ihe  bill  or  bills  then  deppilaikling  payment 
Admit  that  there  tn&y  be  oth^  bills*  outatanding,  yA  tbey 
SNiy  n^ver  be  presented  fov  payment,  an4  M  may  never 
l^e^iXi^re  aAy  property  to.  be  advamded  oxt  their  aceocuit.  Aad 
if  presented  afkerwards,  they  will,  equally  ^th  those  pre- 
8)9]xted  fhen^  be  within  th#  rule  ansd  b^  Entitled  td  coll  fora& 
advance  from  the  stockhoIderB,  snffici^hi  for  the  payment  of 
them. 

'  And  so  it.ia  equally  obvio93  that  of  ibis  whole  am(kmi,  thtf 
to  ^  a^lvanced  by  all  tbe  stockholders  at  any  one  tine,  the  patlto 
bo  {advanced  by  s^ny  one  stockholdet,  at  that  time,  is  to  bd'W 
the  whole  *so  to  be  a^Fvanoed  by  all,  as  his  st6ck  is  to  tbte  (Btook 
of  all.  He  is  to  p*ay  hks  part  of  every  billy  a's  tt  oomeB  forward 
for  payment,  and.  the  CPther  atockhdderii  ^re  -to  pay  theuB.* 
Thus  tialb  wh6le  bill  wiHbe  paid— thus  all -the  bills  to  be  pvd 
will  be  pai4«    And  tbifi  i%  the  end  the  Legislature  had  in  view. 

win  thii  interpretation  of  the  charter  work  badly  in  prac- 
tice t  I  think  not — ^})u^  if  it  di<},  it  being  tbe  -one  whicb  t9  ttj 
mind  so  clearly,  results  frvm  the  words  and  thfe  <9ontexi  «€-  (ihe 
charter,  I  should,  pyself,  have  to  stick  to  it.  When  the  vorda 
an4  the  context  say  on^  thing,  and  Acts  and  conseqn^ftces, 
(the  underste^nding  of  '^  leatned''  Courts,  or  indeed  au^t  ehe) 
secy  another,  a  Judge  has  to  go  by  wh^it  the  T^ords  and  the  con- 
text say\  Hence,  although  a* few  decisions  of  other  States 
were  eited  in  the  argument  t5f  thi^  case,  4  have  laid  them  en- 
tirely aside,  as  improper  to  influenco  my  opinion.     Upon*  a 
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Astion  M  to  ir&at  10  tftn  meiauBg  of  an  Ac(  of  th^  Legl8k|Dfe 
<}eofgia,  a  deoision  from  ano^er  jurisdiction  can,  aJKsl^ 
Oily  irrelevant — ^impertinent ;  and  tiiia,  eveiiwhen  after  • 
H>rt  to  tbc  urorda  aD4  oonte&t,  there  may  remain -s^me  doubt 
to  wbat  is  the  meanit)g.  Of  the  eas^  thnt  cite4>  t  tool 
>%e  of  tiro;  one  in  W^ndelfM  Bep.  24  voV  478 ;  the  other  in 
b  Metc1ka^^9  Rep.  526.  Jhere  may  have  been  som^  otfaenu 
W  thef>raotical  eQeot  of  this  ifiterpretation  vilI«not  be  be4 
-dt  will  be  good.  4!be  rule  it  luppUes  will  work  easily^  and 
in  £nish  its  work  as  it  goes.  .  Is  there  a  bill  to  be  redeeiied? 
«t  it  p/esent  itself  to  any  stockholder  an4  say,  ^'  sir  as  the 
lantity  of  ygur  stock  is  to  the  quantity  of  all  the  stock,  bo  iff 
kit  yov  bave  to  pay  me  on  thi^  bill  €0  what  the  ether  stock* 
flders  l»ave  to  pay  me-— therefore,  pay  it  to  me."  In  a 
innte,  the  propor|ional  quantity  is  found,  and  the  atockhold- 
Ini  n^hlug  to  do  bttttopayit.  Does  he  refuse  7  if  so,  on 
hal  ground  ?  that  he  does  pot  like  the  rule— dees  not  under- 
ind  Ifae  Yule  ?  Such  do  not  appear  to  have .  Wn  the  objee- 
na  in  this  case.  The  stockholder,  in  this.case,  undei^stood  the 
dawt  WRS  the. one  he  insiMed  upon.  Bdt  suppose  the  stock* 
itfler  puts  his  objection  to  paying,-  on  other  grovnda,  as  for 
atepk,  that  thero  is  nothing  due  by  reas<3ta  of  the  bills  being 
i4y  (say)  b^Ofkuse  issued  without  authorily,  or  extii3(uiflhed». 
"Hited  by  the  Statute  of  LbnitatiolM,  ie  hisrefusal  to^  pay  |a 
^m^  d6Wi&  as  eridepoe  th^t  thlU  rule  yorks  badly  ? 
Let  theve  be  no  obstacle  to  payiaentbut  thaa^  rtle  itself,  and 
rflBtnt  will  go  (Ml  a8  fkstras  it  does  in  any  case  n^bem  pi^metd 
IS  to  be  got  out  of  dijBEerent  4ebtor8.  In  every  aueh  cuse^  H 
n^oessarjr  that  creditcbr  ai^  debtor  shall  have  a  pieeting-^ 
At  the  debt  to  be  paid  shall  be  pf eaented  for  payments  So 
le  bill-hold^)*  will,  in  like  manner,  have  to  be  at  the  trouble  to 
>  round  to  the  fiftockh^jjlers  and  present  his  bill  to  each.  And 
iqli  will  be,  at  least,  as  likely  to  p^y  lis  any  other  debtors  are — 
r  dke  costs  of  suit  woul'd*  beootne  a  tercible  penalty  to  such  as 
{ghtre^etQpay. 

jMhI  tfaepi  pkjrment  thi)S  a^de  to  the  bill-holder,  would,  n* 
le  Uow,  settle  M  rigbtn.    Ibe  biU-'bo}der  will  have  got  mily 
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^h^^^as  bis  due.    He  will  Kayer  ^t  ^othuig  as  to  wlL^^g 
ancwkr  biH-hald^r  maj  say  to  him,  divide  untk  meg    Aiuf  "Ifcr^ 
jltockholder  l^'ill  huve  paid  only  what  he  owed.     He  will  h^^.-| 
paid 'no  more  than  his  8hai:e,  and  will  tiierefore  be,  in*  no  eo^cf. 
dition  to  say  tO  the  other  stocklioldeffi,  contribute  to  nte.    Jck^ 
tic0,  according  to  law,  will  have*  been  c6mpletely  done,    ^he 
other  rule,  which  allows  any  bilHiolder  to  cdlect  the  whole  of 
each  of  hi^ bills  out  of  any  stockholder  whose  stock  happens'  to 
be  equal  in  value  to  the  amonnf  of  the  bills,  is  but  the  begin- 
ning of  justice.     It  puts  the  bill-holder  in  a  condition  to  be 
eflalled  upon  by  all  the  other  till-holderSf  for  «n  apportionmcDt 
of  his* collection  among  all;  and  thus  to  be  left,  in  reality,  bo 
better  off  *haii  if  he  had  at  first  only  taken  f rom  thcstockhold- 
er  such  a  proportion' of  each  of  his  billB  as  that  stockholder's 
^tock  bore  to-  the*  whole  stock.     It  puts  the  stockholder  m  • 
txmdition  t<f  be  allowed  lo  calf  on  alt  the  other  stbckhold^r8,to 
Cbntribute  to  him  the  part  of  th^  bills,  Over  andabovt  kiasliaiC) 
which  he  has  paid.     Suppose  some  of  the .  stockhold^ts-  ta  ie 
insolvent,  aird  the  solvent  ones  not  liable  for  enough  to  rederi& 
all  the  bills,  and  thts  ruiO'Sei  to  work  to  adjust  rfgkU,  g^^ 
rally^  the  fights  of  ill  concerned  ?     That  the  rule  would  gi^^ 
lide  to  more  litigation  than  it  wotdd  ^Mle,  sbets^s  to  me  app^ 
rent-^litigation'of  the  inosttedioud,  expensive  and  difficult  soH 
-i-litigation  between  bill-holder  and  *st©ctlv)lder,  bill-hold*' 
and  bill4iolder,  stockholder  ^nd  stockholder.     And  all,  allas^ 
when  things  sljould  be  werked  out  to  their  final  results,  only  ^^ 
give  tb  eacW  bill-holder  his  yr#  rata  share  of  ^aotstockhtldet* 
individual  property.     Imnedicine,  some 'remedies,  it  ia  si»i^ 
pii4 into  thif  system  three  diseases  for  one  they  take  out;  t'^ 
ought  this  to  be  th§  charactfefisthJ  of  any  remedy  in  law? 

Agaia :  this  iifterpretation  of  minejnakes  the  sectirity   '^^^ 
the  ultimate  redemption  of  the  bills  ^the  bank,  eipand  »^ 
contract  with  the  bills  to  be  secured.    No  odds  1h)W  mtich  th^^^ 
bills  taay  e^cceed  the  amoulit  or  val^e  of  the  stock,  «po  they      *^^ 


t>ills  lawfully  iesuetf,  this  interpretation  mak^  the  MMmt^  < 
tend  to  every  bill,    ^or  the  nltiioate  redemption  oteP^tfv^'^^ 
bill;  it  mftkea  the  property  of  tht  etockboldert  HaUt.    Slie  i     ^ 
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of  the  majority  makes  that  property  Kable  for  the  redgKition 

c»f  bills  to  an  amount  equal  to  the  value  of  the  capitaRtoek, 

WLnd  for  none  beyond  that  amount.     It  is  true  that  that  rule 

xxicreases  this  security  as  much  as  possible,  by  arbitrarily  count- 

ixig  the  value  of  the  stock  at  $100  a  share.     But  to  do  this,  it 

Ixas*,  as  I  conceive,  to  put  a  forced  meaning  on  the  word  value, 

&nd  even  then,  the  result  is  a  security  not  suflicient  to  cover 

cases  contemplated  by  the  charter — those  cases  in  which  the 

an&ount  of  bills  to  be  redeemed,  exceeds  the  value  of  the  stock, 

even  when  the  stock  is  rated  at  ?100  a  share.'  *» 

This  interpretation  presents  no  opportunities  to  the  stock* 
holder,  to  prefer  one  bill-holder  to  another — gives  him  no 
chance  to  discharge  his  liability,  by  taking  up  bills  at  their 
depreciated  value — offers  him  no  temptation,  therefore,  to  use 
means  to  depreciate  the  value  of  the  bills ;  in  all  which  res- 
pects, also,  it  is  in  contrast  with  the  rule  of  the  majority  of  the 
Court.    ' 

And-  these  are  my  reasons  for  thinking  this  interpretation  to 
be  Ae  true  one. 

I  had,  therefore,  to  agree  w:ith  the  Court  below,  and  to  disa- 
gree with  this  Court. 


Ifo.  32. — ^Briggs  H.  Moultrie,  ef  al  plaintiffs  in  error,  vs. 
Robert  B.  Smiley,  defendant.  B.  H.  Moultrie  vs.  John 
Neal. 

Jl.]  The  8th  ruleof  the  aSBi  Incorporation  of  the  Commercial  Bank  of  Ma- 
con provides,  that  the  debts  which  the  corporation  shall  at  anj  time  owe, 
sfaaU  not  exceed  three  times  the  amount  of  the  stock  paid  in,  over  and 
above  the  deposits  in  their  vaults  ;  and  that  in  case,  of  excess,  the  directors 
imder  whose  4Mln)inistration  it  shall  happen,  shall  be  liable  for  the  same  in 
thbir  individual^  natural  and  private  capacities^  in  an  action  of  dchl  to  be 
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brought  against  tbem  or  any  of  them,  their  or  any.ofthtir  hdrs,  czecutort  or 
admiilffraiorSj  in  any  Court  of  record  in  the  United  States,  having  compe- 
tent jnrisdiction  of  the  subject,  by  any  creditor  of  the  corporation ;  and 
may  be  prosecuted  to  judgment  and  execution,  any  condition,  or  covenmtj 
or  agreement  to  the  contrary,  notwithstanding:  Held,  that  un  action 
brought^  under  this  rule,  against  certain  directors  who  were  guilty  of  an 
over-issue .  did  not  abate  by  the  expiration  of  the  charter,  by  its  own  limi- 
tation, during  the  pendency  and  before  the  termination  of  the  suit :  Hi-ldj 
further,  that  a  creditor  of  the  coq)Oration,  is  entitled  to  recover  only  the 
amount  of  his  debt  or  demand,  and  not  the  entire  excess,  in  tolido. 

Dcl)t,  in  l>ibb  Superior  Court.  Tried  before  Judge  Powehs, 
November  Term,  1854. 

This  was  an  action  brought  to  January  Term,  1846,  bj 
Robert  B.  Smiley,  against  Briggs  H.  Moultrie,  Charles  Camp- 
bell, William  B.  Johnston  and  Thaddeus  G.  Holt.  The  decla- 
ration set  out,  that  the  defendants,  on  the  29th  of  Sept. 
1847,  were  the  directors,  and  the  sole  directors,  of  the  Com- 
mercial Bank  of  Macon ;  that  at  that  date,  and  from  thence 
continuously,  up  to  the  time  of  bringing  this  suit,  the  indebt^ed- 
ness  of  said  bank  exceeded  three  times  the  amount  of  the  cap- 
ital stock  paid  in,  over  and  above  the  amount  of  moneys  actual- 
ly deposited  in  their  vaults  for  safe-keeping ;  that  said  excess 
of  indebtedness  occurred  during  the  administration  of  defend- 
ants, who  have  been,  since  that  time,  and  still  are,  the  directoFB^ 
as  aforesaid ;  that  the  plaintiff,  on  said  29tk  Sept.  1847,.  was 
bona  fide  holder  of  certain  bills  of  said  bank,  on  which  he  ob- 
tained judgments  against  the  bank,  in  a  Justice's  Court,  on  the 
13th  Nov.  1847,  which  he  still  holds  unsatisfied. 

The  declaration  further  stated,  that  the  aforesaid  excess  of 
indebtedness  was,  at  the  time  it  was  created,  and  is,  and  has 
been  continuously,  over  300  dollars,  and  that  returns  of  nulla 
bona  as  to  said  bank,  had  been  rcgularljJ||Bntered  on  his fi.  fas. 
by  the  proper  officer.  AVhercfore,  he  sought  to  hold  the  de- 
fendants personally  liable  for  said  debt,  by  virtue  of  the  Statute 
incorporating  said  bank. 

The  8th  rule  of  the  Act  of  Incorporation  of  the  Commer- 
cial Bank  of  Macon  is  as  follows : 
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"  The  total  amount  of  debts  which  the  said  corporation  shall, 
at  any  time  owe,  whether  by  bond,  bill,  note,  or  other  cllitract, 
shall  not  exceed  three  times  the  amount  of  their  stock  paid  in, 
over  and  above  the  amount  of  moneys  actually  deposited  in 
their  vaults  for  safe  keeping.  In  case  of  excess  the  directors. 
Under  whose  administration  it  shall  happen,  shall  be  liable  for 
the  same  in  their  individual,  natural,  and  private  capacities; 
and  an  action  oi  debt  may,  in  such  case,  be  brought  against  them 
or  any  of  them,  or  any  of  their  heirs,  executors  or  administra- 
tors, in  any  Court  of  record  in  the  United  States  having  com- 
petent jurisdiction,  or  either  of  them,  by  any  creditor  or  cre- 
dhors  of  the  said  corporation,  and  may  be  prosecuted  to  judg- 
ment and  execution,  any  condition,  covenant  or  agreement  to 
ihe  contrary  nQtwithstandin^.  But  this  shall  not  exempt 
the*  said  corporation,  or  the  lands,  tenements,  goods  and  chattels 
of  the  same,  from  being  also  liable  for,  and  chargeable  with 
such  excess,  and  such  of  the  said  directors,  who  may  have  been 
absent  when  the  said  excess  was  contracted  or  created,  or  who 
may  have  dissented  from  the  resolution  or  act  Whereby  the 
same  was  so  contracted  or  created,  shall  be  liable  as  other  di- 
rectors for  said  excess.  But  such  directors  may  be  entitled  to 
recover  out  of  the  directors  assenting  to  such  excess,  by  action 
of  debt  or  on  the  case,  the  amount  which  they  may  have  been 
compelled  to  pay*'. 

The  defendant  filed  plea  of  the  ^enei^al  issue,  and  at  May 
Term,  1852,  he,  by  leave  of  the  Court,  filed  the  additional 
plea,  thiat  since  the  last  continuance,  to  wit:  on  the  1st  day 
of  January,  1852,  the  time  limited  by  the  Act  of  Incorporation 
of  the  Commercial  Bank  of  Macon,  for  the  corporate  existence 
of  the  same,  terminated  and  expired,  whereby  the  said  corpor- 
ation became  extipct^nd  all  debts  and  liabilities  due  to  or  from 
the  said  corporation  JM&nie  extinct  also. 

At  November  Term  l853,  the  cause  being  for  trial'  and  the 
Jury  impannelled  to  try  the  same,  plaintiff  moved  the  Court  to 
strike  out  the  pleas  of  defendants,  except  the  general  issue, 
which  motion  was  sustained  and  said  plea  ordered  by  the  Court 
to  be  stricken  out ;  which  decision  is  alleged  as  error. 
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brought  against  them  or  any  of  them,  their  or  any  *of  their  heirty  ezecutort 
admdjgratortj  in  any  Court  of  record  in  the  United  States,  haying  com] 
tent  jnrisdiction  of  the  subject,  by  any  creditor  of  the  corporation ;  an 
may  be  prosecuted  to  judgment  and  execution,  any  condition^  or  covmm 
or  agreement  to   the  contrary,  notwithstanding:   Htld,  that  an  actii 
brought^  under  this  rule,  against  certain  directors  who  were  guilty  of 
orer-issue,  did  not  abate  by  the  expiration  of  the  charter,  by  its  own  li 
tatjoii,  during  the  pendency  and  before  the  termination  of  the  suit :  Hi 
/wr/A^r,.  that  a  creditor  of  the  corporation,  is  entitled  to  recover  only 
amount  of  his  dc])t  or  demand,  and  not  the  entire  excess,  in  soUdo. 

Dei^  in  EPob  Superior  Court.     Tried  before  Judge  PowBa  -s== 
November  Term,  1854. 

This  was  an  action  brought  to  January  Term,  1846, 
Robert  B.  Smilcj,  against  Briggs  H.  Moultrie,  Charles  Camj 
bell,  William  B.  Johnston  and  Thadd^us  G.  Holt.  The  decle^-' 
ration  set  out,  that  the  defendants,  on  the  29th  of  Sep"*^ 
1847,  were  the  directors,  and  the  sole  directors,  of  the  Coi 
mercial  Bank  of  Macon ;  that  at  that  date,  and  from  thence 
continuously,  up  to  the  time  of  bringing  this  suit,  the  indeb^e^ 
ness  of  said  bank  exceeded  three  times  the  amount  of  the  exip 
ital  stock  paid  in,  over  and  above  the  amount  of  moneys  actoaZ^-' 
ly  deposited  in  their  vaults  for  safe-keeping ;  that  said  exc* 
of  indebtedness  occurred  during  the  administration  of  defeni 
ants,  who  have  been,  since  that  time,  and  still  are,  the  directoi 
as  aforesaid ;  that  the  plaintiff,  on  said  29th  Sept.  1847,.  wa^- 
bona  fide  holder  of  certain  bills  of  said  bank,  on  which  he  ol 
tained  judgments  against  the  bank,  in  a  Justice's  Court,  on  th< 
13th  Nov.  1847,  which  he  still  holds  unsatisfied. 

The  declaration  further  stated,  that  the  aforesaid  excess  o 
indebtedness  was,  at  the  time  it  was  created,  and  is,  and 
been  continuously,  over  300  dollars,  and  that  returns  of  null 
bona  as  to  said  bank,  had  been  regularbA^ntered  on  Inafi.faf-^ 
by  the  proper  ofEcer.     Wherefore,  he  sought  to  hold  the  de — ' 
fendants  personally  liable  for  said  debt,  by  virtue  of  the  Statute 
incorporating  said  bank. 

The  8th  rule  of  the  Act  of  Incorporation  of  the  Commer- 
cial Bank  of  Macon  is  as  follows : 
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"  The  total  amount  of  debts  which  the  said  corporation  shall, 
^t  any  time  owe,  whether  by  bond,  bill,  note,  or  other  dKitract, 
shall  not  exceed  three  times  the  amount  of  their  stock  paid  in, 
over  and  above  the  amount  of  moneys  actually  deposited  in 
"their  vaults  for  safe  keeping.    Incase  of  excess  the  directors, 
tinder  whose  administration  it  shall  happen,  shall  be  liable  for 
^e  same  in  their  individual,  natural,  and  private  capacities; 
jUdd  an  action  of  debt  may,  in  such  case,  be  brought  against  them 
or  any  of  them,  or  any  of  their  heirs,  executors  or  administra- 
tors, in  any  Court  of  record  in  the  United  States  having  com- 
petent jurisdiction,  or  either  of  them,  by  any  creditor  or  cre- 
^ors  of  the  said  corporation,  and  may  be  prosecuted  to  judg- 
onent  and  execution,  any  condition,  covenant  or  agreement  to 
MEhe    contrary    nQtwithstandin^.    But  this  shall  not    exempt 
ihe  said  corporation,  or  the  lands,  tenements,  goods  and  chatteb 
of  the  same,  from  being  also  liable  for,  and  chargeable  ^th 
such  excess,  and  such  of  the  said  directors,  who  may  have  been 
absent  when  the  said  excess  was  contracted  or  created,  or  who 
may  have  dissented  from  the  resolution  or  act  Whereby  the 
same  was  so  contracted  or  created,  shall  be  liable  as  other  di- 
rectors for  said  excess.    But  such  directors  may  be  entitled  to 
recover  out  of  the  directors  assenting  to  such  excess,  by  action 
of  debt  or  on  the  case,  the  amount  which  they  may  have  been 
compelled  to  pay*'. 

The  defendant  filed  plea  of  the  ^enei^l  issue,  and  at  May 
Tferm,  1852,  he,  by  leave  of  the  Court,  filed  the  additional 
plea,  that  since  the  last  continuance,  to  wit:  on  the  Ist  day 
of  January,  1852,  the  time  limited  by  the  Act  of  Incorporation 
«f  the  Commercial  Bank  of  Macon,  for  the  corporate  existence 
«f  the  same,  terminated  and  expired,  whereby  the  said  corpor- 
ation became  extipct^nd  all  debts  and  liabilities  due  to  or  from 
ihe  said  corporation  fwame  extinct  also. 

At  November  Term'  i853,  the  cause  being  for  trial*  and  the 
Jury  impannelled  to  try  the  same,  plaintiff  moved  the  Court  to 
strike  out  the  pleas  of  defendants,  except  the  general  issue, 
which  motion  was  sustained  and  said  plea  ordered  by  the  Court 
to  be  stricken  out ;  which  decision  is  alleged  as  error. 
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corporator,  \?ithout,  much  less  against,  his  consent — that  all 
contracts  are  supposed  to  be  made  in  reference  to  the  existing 
laws  of  the  place  where  they  are  executed — and  that  these  lavs, 
\^hen  contracts  are  made,  are  incorporated  with  and  form  parts 
of  them — that  the  charter  of  the  Commercial  Bank  of  Macon 
was  a  contract  between'  the  people  of  the  State,  through  the 
Legislature  on  the  one  part,  and  the  stockholders  on  the  other 
— that  the  franchise  granted,  was  the  consideration  for  the  oh- 
ligations  assumed — that  the  inhabitants  of  a  municipal  corpo- 
ration are  individually  liable  for  tie  debts  of  the  corporation— 
and  that  they  are,  nevertheless,  saved  by  its  dissolution.  These, 
and  numerous  other  positions,  stated  and  enforced  with  singtilar 
ability  during  this  discussion,  receive  my  hearty  assent  and 
approbation. 

Moreover,  I  agree  that  the  elementary  writers,  both  in  Eng- 
land and  in  the  United  States,  do  every  where  assert  distinctly, 
that  the  debts  due  to  and  from  a  corporation,  are  extinguished 
by  its  dissolution,  unless  prevented  by  the  terms  of  the  charter 
itself,  or  by  aliunde  legislation ;  and  that  in  the  CTourts  of  both 
countries,  this  doctrine  may  now  be  considered  too  well  setfled 
to  be  overthrown  or  shaken,  and  so  totally  extliiguished  that 
the  members  of  the  corporation  cannot  recover  or  be  charged 
with  them,  in  their  natural  capacities. 

I  deem  it  advisable  to  examine,  at  the  outset,  somewhat 
minutely,  into  the  origin  of  this  Common  Law  rule,  not  for  the 
purpose  of  questioning  its  legality,  but' in  order  to  restrict  itm 
its  application  to  the  reason  in  which  it  is  founded.  For  cu- 
%ante  ratione  legis,  ceesat  ipsa  lex.  And  I  feel  fully  warranted 
in  this  course,  inasmuch  as  the  rule  itself  has  been  justly  charac- 
terized, by  the  most  enlightened  tribunals,  as  odious  and  iniqui- 
tous. Said  Mr.  Justice  Clayton^  in  delivering  the  opinion  of 
the  Supreme  Court  of  Mississippi,  in  Kevitt  vs.  Bank  of  Part 
GibsoUj  (6  S.  ^  M.  513):  "  The  almost  universal  prevalence 
of  Statutes,  in  some  shape  or  other,  in  the  States  of  this  Union, 
to  guard  against  the  consequences  of  dissolution,  proves  that 
they  have  their  foundation  deeply  imbedded  in  an  innate  sense 
of  justice.     And  the  condemnation  of  the  Common  Law  rule, 


SMATm,/  ADODBT^Blm,  tflM  m 

•  »   I        1  .    ■  ■  .  I,  I 

^^^•■•••Ml  A^JBM^f  V^MPS  «wl4fcWf  |BH»#>M^y  iMkMJi  flMk 

MMigMdt*  dM  i»fn  tMd>  jWMk  ibMv  «rtinUfld.WilMriMi»" 
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^'OA  JO  fraU  »  fon4»ti«.  < 

WUt>wa0lhteiifWJUMiiiA^«A'MiiM<ld8ViI^     It 

«M«i  pWltdediMi  «if/«0eMBi;  attd  en  lli6i6vidtfM;e,  it  fcyptwd  ^ 
4Ul  Ohi  defendiKSla  msetv^^^  titefriMi|Na«Mtt1^ 
^OoDipiiBj  of  WaMbnongoro^  then  lately  .diiirivo$|;  rad  tbot 
HMm  I1I0DC7  wtt.boErowed  is  tb^mso  of  iU-ocwiiMiiiyfi^d  ^ 
.4llig»ii«& sealed in-lhe  MMDeofthe odDpailjrt  Jnd  witir  A#)r 
.jHk  Xh»  defendimts,  as  -via  amiaV  ym  ibMr  .Mtnea'ip  tke 
obligation.    Bat  Ike  .obUgatutt  .««&  ^^norariil AiNiiMm*  |Mr 
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corporator,  without,  much  less  against,  his  consent — that  all 
contracts  arc  supposed  to  be  made  in  reference  to  the  existing 
laws  of  the  place  where  they  are  executed — and  that  those  laws, 
when  contracts  are  made,  are  incorporated  with  and  form  parts 
of  them — that  the  charter  of  the  Commercial  Bank  of  Macon  ^ 
was  a  con ti act  between'  the  people  of  the  State,  through  the^ 
Legislature  on  the  one  part,  and  the  stockholders  on  the  othe^ 
— that  the  franchise  granted,  was  the  consideration  for  the  ob—- 
ligations  assumed — that  the  inhabitants  of  a  municipal  corp(^« 
ration  are  individually  liable  for  tic  debts  of  the  corporation — 
and  that  they  are,  nevertheless,  saved  by  its  dissolution.     Then^ 
and  numerous  other  positions,  stated  and  enforced  with  siiigtdtr 
ability  during  this  discussion,  receive  my  hearty  assentiml 
opprobatioB- 

Moreover,  T  agree  that  the  elementary  writer^j  both  in  Eii|- 
land  and  in  the  United  States,  do  every  where  assert  fL'atincttjr 
that  the  debts  due  to  and  from  a  corporation^  are  exiingtiiatatl 
by  its  dissolution^  unless  prevented  by  the  terms  of  the  idiauUr 
itself,  or  by  aliunde  legislation  ;  and  that  in  the  Cfourti  of  boll 
eountriPSj  this  doctrine  niay  now  be  conaUkred  too  well  ficldrf 
to  be  overthrown  or  shaken^  and  so  totally  ojttldguis'betl  ibA 
the  members  of  the  corporation  cannot  recover  or  tks  cliftijel 
witli  them,  in  their  natural  capacities. 

I  deem  it  advisable  to  examine,  at  the  ouli^t,  j}0tn<^W 
minutely,  into  th©  origin  of  this  Common  Law  rule,  not  fio-  " 
purpose  of  questioning  its  legality,  but'in  orilgrto  reifariCt  \l 
its  application  to  the  reason  in  which  it  it 
mnU  ratione  %ts,  cesmt  ip%a  le^.     And  I  v 
in  this  course,  inasmuch  as  the  rulcitfltlf 
terized,  by  the  most  enligb 
tons.     Said  Jlr.  Justice 
the  Supreme  Court  of 

of  StatuteSj  ih  roj 

guard  aj 
they 


laoATin,  AiKHnr 


fli«Li 


maA  men  at  KmU,  O^ttmf 
Aey,  shows  tiMtf  it  it.  in  %Um  htMkj  tm  itoiprit  rfihii 
h.    It  helimgs  to  ili»  ysriod  whtn  am,  dhi  isnli  — t  pny 

fir  lib;flii  vWn ikft  Mtatas  if 

I  c<miMBlad  ttt  thsgiijiiB^Mt;  mA  kdiavlAks 

«gned  te  the  iMM  teab^riAihw  irtiijiliiil  Whwl—  " 


b-Mpport  of  the  nW  J«4v»  JftririMii^k  lus  < 

llinl  (1  Xmi»,  287.,)   Mr.  v8Mni,lli»MlhQr«rtb»tBr 

Ike  Irettlistt  on  Sc|mt7»  wwMoIy  osBid  kf  Mr.  thMamm  ^ 

m%  bMuse  ho  attaoMio  iLkisi«tfhakltartn,MMI^' 

96  fiumpletui  nwrlytbe-VMi 

mtnmLevim,fmiM'9Am.   {lWmM.M§.W:., 

How  I  am  MViM  < 

M»M*.B<qpMt0r.    Eki 

01^  JAm^U  w4  SiyiMmifAoi 

i|t «  «ta&  flioipe  iiit'tfi Ituj  rrli—i  wimw— ^^jl^  _        ^ 

f€fer 

with 

v5  con* 

j/J,  and 

tioo.     The 

and  in  case 

to  be  preferred. 

J   xVueient  Roman 

■  ^iiriM  am^lvm^  et  dvc- 

iit/tion  ! 

his  liito  Commentaries 

h»  a  remarkabh?  ftict,  tliat 

.  tl  Hmiorhin^  a  periotlof  aboijt 

ltd  by  the  Civil  Law;  and  her 

some  of  the  most  ciqniGJil  of  those 

afierwanli*  jacarpcfatod  into  tUo 

vnd  amoTig  tKed0^^^^B|^'/.'iiii) 

sionally,  too,  Mr^^^^Btedda. 


1  ihc  decUiona  of  fhtt  abkAt  </ 
im,  fiir  iIfallA«iP  J7tfjf,  wbe 
iMler  Halt  it  tbi  filose  of  \ 
llh  cenMiries^     CovldIM 
l^hi  Xtfmtfv  I  ikouM  fat 
Itft  1  »Mti  say,  Uiit  aa 
fmil  a  f OQftfctMa^ 
atwiillii 
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II  I  III  I 

SouUriB  Midmk  Smilcgr  Mid  NmL 

-  -      -         i-_  ■  •■  — ^— ^  _^^^ 

WoodfMmgsr^  tminfij  ^.; -and^r  obligation  ttim  endoTB^i 
^iffUlal  4t  Mii49^  in  pf^$§ktiai4^.  rad- A«iMtod;'  * 
>  Tbo  codipany-tieii^dieaolTed^  chemckkm  irarbn>iightagaii)fi# 
thcr  dtfendants^  hitendiiig  to  oUrge  ttom  in  their  piiwto  amp^ 
ctlielr.    fittt  i0  ^ifMTiiTed  thst  on'  the  «bo^  ttftte  of  hetMi  lUi 
CooM  Mt  be/   On. which -ttie  pMfitiff  km  fio'ta^mdted^  *    . 

It  i0  neodteoi  tO'ti^gMI^  hy  way  of  oemuMntaiy,  irihit  will 
HmiStf  olBciflrto  every  legal  mindt-^-^ibiit  *ia-M  rnctioaePdDU 
•on  tbf  bond,  oU'dioi  pfleft  irirvn  ulfmctUimj  tUi.  raralt  im  n- 
-e^tpble.    Ihd  evjdesee  eh^wed  thu  the  Ofvporatita^ 
*tfa0  bond,  Md  wt  iho  in^tttidiml  inem^ii  who  sealed  die <pbli^ 
*^iSm  in  the-name  o{  thie  etimpaBy,  td^oig  ako  dieir  own  ag* 
miinres.  '(Riei^^waeiu^  ]^i:etenoo(br -cbargingthe  faiditidoil 
memben  a4^  lawj  npon  the  ^ontraat^  if  they  had  aothority  to  ex- 
^#oilte  the  obligaili<Mi  hi  behi^'of  tto  edvpomtion^althea^  wkb* 
^on^mroti  authority  they  might  hav^retvclered  tliemBelfeB  IhUi 
as  iq^m  their  town  demtraot'  And  yet,  thte  te  the  oaae  eitedly 
J«idge  JB&ttf JMOM,  Mr;:FoiiMaiifiiei  aBd.mi(8toftb^eleaieiita^ 
ty  mriteniy  EagUA  and  Am^ean,  ai  the  leadings  ifnot  thi 
•only  antfaorityy  that  on  the  dinolation  of  a  oorperatipfff,  its 
debts  are  ettinguished,  and  that  for  their' i^eeoTery/  there  ii  no 
remedy  at  Law  or  in  Bquity ;  and  for  the  addeodnin  or  amplBH 
eation  of  the  doctrine  by  €hancell<Hr  -^^^y '  tb'at  ^^  iiMther  ths 
stookholders  nor  direbtora  or  trustees  of  the  corporation,  osa 
reooTer  the  eovporate- debts  or:b^  eharged  with  thenr  in  fhebr 
natural  capacity/'  see  2  vot  Chin.  Uk  tdk:,  307^    TAe  earn 
in  Levi%%;  it  is  qait^  dear,  'inTolreB  no  snoh  principle. 

Judge  iSiSary- has  been  criticised  with  ho  litU^  asperity  intiis 

Cdnoe  of  the  argnta^nt,  Me  having  stated  that  ttpbn  tike  disso- 

lii(ionof  a  corporaticMi  its  oontracts  are  not  thereby  extingnish- 

•ed:  bnt  the  or^ttNrs  may  enforce  tbeiir  clatns  against  any 

pro|Mrty  b^longin^to  the  oorporation,  which  had  not  passied 

•in^  tbe  hands  of  a  bona  fide  pnrohsser.  (2  Eq.  Jur.  688, 

$1268.)  -And  for  reding  am'Mtnmma  v$.  The  JPoUmae  Qm^ 

jMUty  (8  Pe^ert  981)  as  aittiiority  for  his  doctrine. 

'  In  all  frankness,  I  mast  say  onr  cuif- Atlantic  tmmentatiir 

iA  far  better  snstained  by  the  case  in  P§Urtj  for  the  dietrnm-voL 


'       '  '  ■        ■  '  '  ■     ■ 

"kis.  JBqvilj  Jiil)]iJprideD€Q-r-a  dictum  prtgnant  infk  ihi$  pqript 
«qmt7,-tiuui  is  kis  gt^nt  trass- Atlantic  predeeeMor^  in  preaori- 
l>i&g  the  rule  which  he  has  in  relation  to  defunct  corporatioai^ 
upon  the  precedent  in  Leyina. 

Judge  Blackstene  was  qiore  fortimate,  whcjp  be  planted 
himself  upon  the  Civil  LaWy^aa  the  fowdation  of  this  doctrine. 
After  stating  the  rule  hq  adds,  ^^  agreeably  to  that  maxim  tf* 
the  Ciril  Law — %i  quid  univ^riitati  ^ebetut^  ^ingulu  n(m  dfih^ 
Ur;  nee  quod  debet  universitae,  eifiguli  debent^  (1  Black,  Oonu 
464,)  citing  If.  (that  is,  the  Biff  est  or  Pendects,  for  these  two 
are  convertible  terms,)  3,  4,  7,  viz:  that  which  is  due  to  a  cor- 
poration at  large  and  collectively,  is  not  djie  to  the  particulai 
laemberS  ^f  such  corporation,^  and  cannot  be  recovered  by  them 
in  their, aeparate  capacities;  so,  the  particular  members  there#> 
of  mi^  pot  be  sued  for  the  debts  of  such  corporation,  collects 
ivelf^  • 

This  maxim,  whiish  sts^ids  detached  in  .the  original  tezt| 
{ptige  105))  and  is  no  where  else  to  be  found  in  the  corpus  jum- 
m  ^vtliM  er  body  of  the  Roman  Law,  is  iittributed  to  Vlpian^ 
who  WHS  a  Qiember  of  the  Imperial  Council  under  Ahxander 
SAems;  the  authority  of  his  legal  opinions,  together  with 
those  of  Papinian,  PauluSj  Oaius  and  Sfodestue,  were  con« 
firmed -by  a  decree' of  the  Emperor  Vahntinian  III^  and 
wer%  alone  p^^rmitted  to  be  cited  in  the  Courts  of  Justice.  Th t 
opinion  of  the  majority  of  the  five  were  to  govern ;  and  in  ease 
of  disagreement,  the  opinion  of  P^rpifziaai  was'td-be  prefemed^ 
He^  says  ffenecciusyih.  his  History  of  the  Aneieni  Roman 
i^orisprudence,  was  everj  where  called,  Jurie  asylum^  et  d^e- 
trimB  Ugalie  thesaurus.  •  Enviable  distinction ! 

Mr.  Phifliviore,  im  the  preface  to  his  late  Commentaries 
upon.  International  Law,,  states  it  as  a  remarkable  fcct,  tliat 
from  tbe  reign  of  Claudius  to  that  of  ff&noriuSy  a  period  of  about 
S60  years^  Engtand  was  governed  by  the  Civil  Law;  and  her 
judgment  seats  were  filletd  by  some  of  tbemostemiqentof  those 
lawyers,  whose  c  inions  were  afterwards  incorporated  into  tho^ 
Justiiuan  Comf  nations.  And  among  these  wero  Papinidn^ 
Jpaulus  And  Ulpian.  OecasioQally,  tooy  Itfr.  Phillitnore  adds. 
VOL.  xn>3S 


SUPREMB  C6TrRT  OF  dlBOROIA. 


^onltrfo-  et  ol.  M.  Bm\hj  aadlfed. 


tattle  makimv  of  tfie  ftoman  La«r,  sdmittM  ehfier  fttyta 
ii%rmBi<r  merit-  or  through  the  inflcience  oi  the  Olergy^  enridl^^ 
tfie  Aenrinea^gre  system  of  the  BngliBh  Law. 

Thus,  then,  we'  trace  this  maxim  to  Judge  Ulpian  of 
JBHtM  Bench.'    Whether  the  masdm  which  has  caused  tikw 
digression  \f^  one  of  those  which  Was  Incorjmrated  into  tfce 
law,  from  its  ^^  intrinsic  merit",  I  will  not  undertake 'to  saj; 
It  may  furnish,  at  any  rate,  a  'stdBcient  explanation  why  thf 
oorporators  could  not  be  made  individually  liable  in  an  aetion 
of  debt^cnr  any  other  action,  at  Law^  upon  the  contracts  of  the 
dorporntion  ;  at  least/  under  the  technical  rules  of  pleading,  M 
they  foi^erly  stood. 

With  a  single  remaA,  I  will  ^mise  this  bn^nch  of  the  in- 
i^tigation.  It  will  be  perceived  tbat  the  ground  now  urged 
i^ith  so  much  earnestness;  for  the  maintenance  of  this  aucieBt 
rule  of  the  Common  Law,  had  nothing  to  do  in  its  establiflli* 
B^ent,  namely :  the  hardshl]^  and  injustice  of  making  the  oor- 
{)orator8  liable,  in  their  natural  capacity,  to  creditors,'  tfter 
they  had  lost  the  power  of  collecting  theii' debts.  Neither  t^ 
decision  in  Levinz  lioif  the  maxim  of  the  Civil  Law,  allude  to 
any  such  motive.  Both  rest  upon  principles'  quite  differeit^ 
»hd  purely  technical. 

I  next  propose  to  analyze  the  rule  itself,  and  to  consider  its 
Several  parts',  with  a  view  to  a  clearer  comprehension  of  its 
true  import  and  extent.  ' 

And  1st.  As  ^0  lahds  and  tenements.  Upon  the  dissohtjott 
of  the  corporation,  these  revert  to  the  person,  or  his  heirs,  wk* 
j^tited  them.  This  doctrine  is  laid  down  as  law  in'iMfc'' 
Ahridgnient^  {LoMon  Edition^)  1668,  p.  816.  And  the  rea- 
son assigned  is,  that  in  case  of  a  body  politic*  or  incorporate, 
the  fee  «?imple  vcTsted  in  their  politic  or  Incorporate  capaeity} 
created  hy  the  policy  of  rtan ;  and  therefore,  the  law*  doth  !»• 
nex  a  condition,  in  Law^  to  every  such  gift  ot  granf,  that  if 
sufih  body  politic  or  incorporate  bo  dissolved,*  that  the  doner 
of  grantor  shall  re-entev,  for  that  the'  cause  of  the  gift  ofr  the 
gr4^nt  failctli.  (1  Co,  Litt.  bff  Thomas;  l09.)  The  gmnt  rs 
only  during  tho'  lift  of  thj  corpora tiofi,  which  may  endure  for- 
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aver;  bot  when  that  life  is  determinec^  by  disMlution,  the 
a;rsntor  takes  it  back  by  reveicgioB,  as  in  case  of  every  o(bi|r 
ir^nt  for  life.  *  •   ^  - 

There  Is  bat  little  jn  the.  Books  that  contradicts  or  questipop 
lu0  doctrine;  and  the  cases  that  look  a  diflbrent  way^  zBainr 
tfdn  that.th^  lands  would  escheat.  .  They  will  be  found  ool- 
MCted  in  1  VoL  ^f  Co.  Lift  by  Thom<u,  195,  note  7.  Th^ 
smpiph  of  the  rule  may  have  but  little,  if  ^j  thii\g  to  do  wil^ 
die  present  question.  It  oiay  become  a  matter  of  some  intiireM^ 
\apon  the  expiration  of  our  Tapous  rail-read  /shact^rs,  should 
Qiat  GontingeQcy  ever  arise.  It  ought,  and  I  i^prebc^d  wiR 
be,  provided  for  by  legislation  in  the  meai^tiine. 

2dly.  Ap  to  what  becomes  of  the  goods  and  chattels.  -It  jr 
II  litiie  remarkable,  that  the  standard  books  are  almost  silent 
ftpoii  this  subject.  In  the  argument  of  the  case  of  CMm^w 
r$.  StfLher,  (8  Burr.  1866,)  it  was  alleged  by  Bir  I'UUhtr 
JR^rfofi,  and  appA<^ntly  acquiesced  in  by  the  Courts  that  tlfte 
|p)5>ds  and  chattels  go  to  the  Crown*  Mr.  Kyd^  who  has  oe^ 
leoted  most  of  the  cases  on  corporations,  concludes  his  remmrkp 
en  the  effect  of  dissolution,  ixx  thede  words:  ^^  what,  becomes  «f 
the  pcT80B|J  estate,  is  perhaps  not  decided;  but  probjably  it 
veeta  in  the  Crown".     (2  Kyd  on  Cor.  516.) . 

3dly.  As  to  the  riglits  and  credits  of  an  aggregate  corpora- 
tion. They  ar^  npcessaiily  lost.  Why  ?  •  Because  there  ie 
up  one  in  exj^tenca.  who  can  claim  or  control  them.  The  arU- 
fieial  person  is  dead  and  left  no  -representative  behind ;  lands 
And  £Oods  do  n^t  perish  by  the  dissolution  of  the  corporation. 
31iey  have  still  a  \7sible,  taBgjble.beiog,  and  may  become  the 
wibiect -of  possession  ox  occupancy,  by  some  body^  Not  so 
with  debts.  Why  ?  They  cannot  exist  without  an  obligor 
end  an  obligee — «  promissor  and  promifsee-^a  payer  and 
payee.  And  upou  the  death  ^f  either  one  of  these  necessary 
imrties,  without  the  possibility  of  a  representative,  the  obligar 
tien,  or  promise,  or  debt,  is  said  to  be  extinguished.  Or  in 
ether  and  more. appropriatQ  language,  f^  abate%;  and  for  the 
rMson  here  assigned  and  for  none  other.  And  such  is  the  lan- 
jpage  of  all  the  Courts,  when  treating  of  this  subject. 
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I  propo3tf  to  consider  how  the  true  meaning  of  the  word  < 
UnguUhed,  when  used  in  this  connection. 

I  am  nat  ignorant  of  its  etymological  definition.  Lord 
CbXw,  ^^th3  Hercules  of  the  Law*',  who  has  written  so  nuidiy 
has  fumiBbed  this  also:  ^^EKtinet",  he  says,  ^'  cometti  of  iha 
verb  extingWirey  to  destroy  or  cut  off".  {Co.  Litt.  1  vol.  hg 
ThamiUj  464.) .  But  the  proper  inquiry  is,  what  is  its'  b^ot 
rignifipatioQy  when  applied  to  the  debts,  to  and  from  a  defiillet 
eorporattoh  ? 

''I  have  said,  elsewhere, 'that  the  only  idea  Intended  to  be 
eonveyed  was,  that  the  debts- were  uncollectaUe^  fop  wunl  of 
proper  parties  to  me  and  be  ifued.  Is  this  rcaeon  '^  tmds^tM- 
five" J  as  it  has  he^n  pronounced?  If  so,  I  am  happy  to  Inow 
that  I  am  not  responsible  for  the  fiction.  Mr.  Chief  J^tioi 
Sharkeify  in  ddl^ioering  the  .opinion  of  the  Supreme  Cmut  of 
MissiBsipiri)  !n  the  case  of  the  Commercial  Bank  of  Natohat 
«i.  Chamier9  et  al  (8  S.  ^  M.  9,)  saya;  *^t  was  said  in  %r- 
gament,  Vith  'much  plausibility,  that  even  without  tho  i^tof^ 
poBition  of  the  Legislature,  the  debts  due  to  and  from  tio 
bank  wovld  have  survived  its  dissolution.  That  these  eofel- 
mercial  corporations  should  be  regarded  as  partnerships,  Bfi4 
the  fand  or  property  owned  by  them — a  trust  fund,  whicSi 
Equity  woidd  appropriate  to  the  payment  of  th&ir  debts.  Th^ 
(Current  o^  decisions  seems  lo  have  fallen  into  a  different  eV^n- 
nel ;  and  it  may  no^  be  regarded  as  the  oettled  doctrine,  that 
on  the  disaolution  of  a  banking  oor^oration,  the  debts  due  to  tmi 
from  it  are  extinguishod.  Not  bjf  any  itnplied  condition  in 
the  oontradSj  but  f  torn  mecsMiiy^  because  tliert  i$  no  person  <» 
whose  fatrory  or  against  whom  they  can  ke  enforced'\     (/>.  47.) 

This  ^'imaginative'*  reason  for  the  rule,  then,  seeqis  to  httt 
impressed  itself  upon  other  Coinis.  Indeed,  it  was  the  reaaoB 
assigned  for  the  rule  in  iha  Bishop  of  llocicster*s  case^'  deei- 
ded  ifi  the  ZSth  of  Queen  Mizabeih,  the  earliest  reported  caao 
which  T  have  found  upon  the  subject,  and  has  been  recogniaei 
anl  repeated  in  all  the  subsequent  adjudteation?,  from  that 
day  to  this. 

It  will  not  do,  I  approhead,  to  make  departure  from  our 
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rim  Tariabk''opiiuon8,  the  m<f&.sttre  ef  absurdity  in  otkeriT. 
Qii^  fiction  i»  a^ ''  fixad  fact'\  At  an j  rate,  I  shall  adhere  to 
; Until  some  other  andVeiter  reason  is  assigned  at  the  foon- 
ati<)n  of.th^  rule.  • 

And  notwithstanding  some  little  viSrhal  refinement,  the 
)anied  Chief  Justice  who  deliyered  the  opinion  of  the  Court 
El  Coulter  et  al.  v9.  llobertebUf  (2  Cwh  R.  822-8,J  4M:rives  at 
ke  luitne  oenckision  with  his  distingmshed  predeoessor,  as  fo 
lie  reason  of  this  rale. 

•  How  wide  18  the  viiffctdnoe  in  the  meaning  of  the  word  extin- 
jldflliineht,  when  Applied  to  an  oV^gationor  debt  whtcHis  irrecoV- 
SmUj  lost  fbr  the  want  of  a  rcmedj  to  efaforce  it,  viz :  propei 
HOties  to  su^  an(f  b'e  sued ;  and'  an  obligation  of  'd^bt  whicll 
BUI  be^n  discharged  hy  perfortnanc9  or  pa^mehit. 

Sed  satius  e$ipetere  fenteSy  (fiiam  sectare  rivt^los. 

With  t\m  tionTxeiio^L  oa  mj  mind,  I  have  searched  with  pain- 
red-  ^bor^usnesa,  and  by  tbe  aid  of  experts,  better  versed  than 
njj^If  iix  translating  unknown  tooigues  and  deciphering  black- 
lijtter-tore,  th^  foiu^tain  heads  of  the  law,  in  order  to  satisfy 
Dljaelf  as  tp  the  sensQ  hi  which  theb  term  extinguishment  is  to 
S>e  nnderatood,  in  conni^ction  witb  corporations;  I  have  eixam- 
Hfdthe  Posthumous  Publication  gf  Bpooke,  /^£^.  CframicU 
Airidjfvient'\  (Lmidon  Edition^  l%>i6^  Which  co^tain^,  as  »il 
i^bwai^ent  compiUtion^  do,  a  cUaptisr  upon  ^'Extii^uish*- 
lioot  •  The  author  cites  his  it^^ee  frep^  fitaherbert'%  Airtdg- 
%ent,  and  from  the  records  of  the  ^esy*  Bopks  to  which  he  h^d 
iccess,  and  is  admitted  hj  Mr.  Reeves^  Chancellor  Kent  and 
Itker  annotators,  to  have  reported  th^m  with  great  c^re  and 
iceuracj ;  I  have  CQjitinucd  the  search  tlirough  Coke  on  Lit- 
^Jetorij  (2d  London  Edition,  1G29) ;  through  RoUe%  Ahridf,- 
i|ien^,  {London  Edition^  l(k)S) ;  through  Vmer,  {^d  London 
tldition^  1791-94,)  who  make^  Rollen  Abridgment  the  basjs 
of  bis,  and  who  spent  nearly  fifty  years  upon  his  work — the 
most  ^oluminousproductipnof  any.  single  individual  in  the  whole 
biblH)gniCphy  of  the  Common  Law,  and  whi^  Judge  /Sfe^ry 
charactetiscs  as  "  va^t  Index  of  the  Law'*.     And  thus, . pursu- 
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ing  iUs  tracty  I  have  traveled  down  to  tka  last  Am^can  edi- 
iioi>  of  Haeona  Abridgments  by  Bauvifir.  It  wiU  be  fouBd 
that  these  authors  reiterate,  prott j  much,  tfie  same  diiota^  and 
cite  the  same  eases  ii)  illufitration  of  them.  And  the  result  of 
the  whole  is,  as  deducibl^  from  these  and  all  kindred  and  oo- 
tenporarjjT  sources,  that  the  ternl  extinguiahm^t  has,  i^  the 
law,  no  fixed,  uniform  and  universal  meaning,  bnt  varies  witli 
the  subject-paatter  to  whipli  it  is  applied.  And  thM  the  words, 
merger,  snspenmon  and  abatement^  would^  ia  miCny  ii\stano«a 
where  ^rtingt^ishment  i»  uaedi  much  nigre.  aceurat^j  and  fe- 
lioitmisly  express  the  idpa  intended  to  ba  cenveyed,  .  In  8«p- 
port  of  this  conclusion,  I  hs^  selected  miimeroiis.  examples 
whieh  I  designed  to  bav^  einbodied  in  this  4){)inion;  but  £ea^ 
ing  that  the  b^itefit  to  ba  derived  from  i^is  Edition  W9uld  not 
a)mpensate  for  the  inordinate  length  to  which  thi^  opinion  is 
likely  to  be  ^xtetided,  I  hfik\'e  resolved  to  omit  them  ;  and  in 
lieu  thereof,  1  will  confine  what  t  haYe  to  say  to  the  title,  ex- 
tinguishmenty  in  Bmcoh.  And  this  I  'do  the  mef  e  willingly,  t^s 
the,  author  has  introduced  or  referred  to  most  that  ig  worAy 
of  iJeing  preserved  from  the  preceding  abridgments,  as  well  as 
tnost  other  standard  work^  iiipon  this  head  of  the  Ia\r.  At  the 
close  of  the  opinion  of  the  Suprenie  Court  of  Pelsware^  in  th4 
case  of  the  Commerctai  Bank  against  Loektvoody  (2  ffarrfng- 
ton,  l9t^  cas&y)  it  is  stated  that  at  Oommon  Law,  if  a  oreditor 
appoint3*his  debtor  his  executpr,  the  debt  is  ^extinguished ; 
and  Bac(^n  is  cited  -^s  authority  for  the  doctrine.  And  this  refer- 
ence is  made  to  explain  what  is  meant  by  the  extinguishment  f^{ 
the  debts  of  a  dead  corporation.  It  will  be  found  on  p.  150,  of  the 
4th  volume  of  the  new  edition.  AI\Tiy  extinguished  ?  "  For 
in  thie-casc,''  says  Bacon,  ^^he  cannot  sue  himse^.''  And  I 
wodd  suggest,  that  when  the  debtor  appoints  his  creditor  his 
executor,  the  debt  may  be  said  to  bo  extinguished^  in  the  same 
sense  and  for  thje  same  reason  assigned  by  Bacon.  The  his- 
tory of  the  rule,  as  to  the  appointment,  by  the  creditor,  of  his 
debtor  to  be  executor,  operating  as  an  extifiguishment  of  the 
debt)  is  instructive  and  admonitory.  Like  the  rute  of  the 
Common  Law,  relating  to  corporations,  it  stood,  for  its  support^ 
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ipon  tlte  old  Mthoritiee.  {Vo.  Lite.  264,  };  notei^  Sir  %hhn 
Needham'sC(ue,S]!iq>.  166.  -Spbarty  10.    <hv.  Car.  372.) 

By  and  by,  the  OboFts  begin  to  kitimate,  and  verj  properly, 
%At  no  8CMb  rule  shoiild  ev^  biEye  existed ;  until  finally,  they 
lave  crated  so  many  exceptiofls  to  it,  and  leaned  so  far  un  re- 
stricting its  generality,  as  almost  amounts  to  its  abro^tion. 

And  consequently,  under  the  adjudications,  both  in  England 
md  in  this  country,  the  delt^  now,  is  never  considered  as  lost ; 
mt  the  remedy,  only,  as  gone ;  and  the  money  due  is  consid- 
ered as  assets  in  the  hands  of  the  exocutof . 

In  Simmons  vs.  Quthridge^  (13  Ves.  262,)  Lord  Hldon^  a^dd, 
*  In  every  case  of  a  decree  against  an  executor^  an  interroga,- 
lory  ou^ht  to  be  put  by  the  master,  whether  he  is  charged  with 
>eing  a  debtor,  as  in  Sadlier  vs.  Sir  Stephen  J/ushington ; 
ind  is  he  a  debtor  to  the  estate  or  not ;  and  if  he  is,  that  debt 
s  assets*'. 

So,  in  the  leading*  case  of  Eagletan  ^  Coventry  vs.  Kings- 
Umj  (8  Ves.  438,)  the  ^ame  learned  Chancellor  remaskecL: 
^  The  principle  in -this  Court  is,  that  where  a  i^t  is  instituted 
for  the  administration  of  the  .effQCts  of  a  testator,  the  executor, 
f  ^  debtor  to  the  estate,  is  bound  to  d^al  with  hims9lf  exactly  as 
1^  would  with  any  other  debtor.  Therefore,  if  the  money  is 
)pt  upon  personal  security;  and  much  more,  if  there  is  no  se- 
mrity,  as  the  Court  would  charge  an  executor  for  not  calling 
t.in ;  so,  they  would  take  it  from  him.whp  iabotLcxecutor  and 
lebtor,  and  place  it  with  the  Accountant  General,  till  the  prp- 
[Murtioti  in  the  bulk  of  the  property  coming  to  hijn  can  b&'  as- 
certained''. 

Sy  sifting  this  doetrine  thoroughly,  it  will  be  fonnd  that  the 
^>parcnt  confusion  and  contradiction  to  be  met  with  respect- 
ing it,  has  been  the. result  of  not  (discriminating  between  the 
extinction  of  the  thing  itself,  and  the  extinction  of  the  actiom 
Tor  its  recovery.-  In  the  case  of  Woodward  vs.  Lord  Bar^^ 
[Plotcden^  186,)  as  early  as  4  and  5  Philip  mtd  ^Mary^  the 
distinction  was  cloarly  taken,  that  by  making  the  debtor  exec- 
■lor,^  '*  notwithstandiBg  the  action-  for  the  duty  was  gone,-  and 
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it  ahall  be  asieU  in  ^e  exe^ntor's  hand^'.  * 

Thus  we  «ee  bow  aikJ  wby  it  b  tlkaJt  debts  aXe  fiaid  14  be  ez- 
t^Dguishedi  -bj  ipaking  debtors  texecuCdrS.  Will  it  be  pretend- 
ed tbat  this  mo^e  of  ^xtingnishment,  is  similar  in  it^  lULtnr^  to 
tbat  whi6h  is  ejected  by  the  payment  of  the  debt? 

But  let  MS  return  to.  Bacon  for  further  ijlustratlohs  of  the 
meaning  of  extinguishinent. 

^  When  one,  indebted  to  the  estate  of  a  lunatic  by  spemltji 
is  appointed  committee  of  his  estate,  and  the  speciahy  ib  t^os- 
ferred  to  and  received  by  him  as  a  committee,  the  cleht  t§  extm- 
gutshed  ;  and  tne  securities  to  his  bond,  as  tommittee,  are  Ik^ 
ble  for  so  niuuh  money  received  by  him",  (i  JSa^Abr.  15(V-i- 
cititag  Joynex  r«x  Cooper^  2  Bailey*%  R.  199,  whksb  fully  8«4* 
tAins  £he  text.)  •     * 

"  go,  where  th^  obligor  marries  the  obllg^e>  this  is  said  to 
be  an  extinguishment  of  the  debt;  for  hy  ihe  intermafriagty 
they  became  one  pertmi* and  cannot  iue  each  other'^  (/f. 
Bdcon.)  ..         .         '  . 

*  This  doctrine  of  extingmshment  of  dehts^  aiid  the  reai<m 
lij[)on  which  it  iiJ founded,  ^imaginative"  thoagh  ii  m«y  be, 
Bcem  to  be  treated,  erery  where,  as  insepdrable  as  cause  ind 
^ect.  .  .  •  . 

-  The  principle  of  this  IfMt  dictum  is  as  ^d  as  the  Year 
Beoks.  It  is  thus  »tated  by  Brvt>Jce :  ^If  a  man  mak^  a  bond 
t6  9k  feme  iofe,  and  aftorfrards  msrrries  her  ahd  Ihej  ar^  £- 
Toreed,  tKe  wot&an  shaH  h€Lv«'her  actien  ttpon-the  bond.  Ob- 
jected, that  it  was  at  ene  tftne  $u6pended.  Sed  per  attkrtaiM. 
She  shall  have  all  her  goods,  the  property  in  whicb  can  be 
kfiowU,  and  which  have  not  been  destroyed  ol-^d  dumg-  the 
covertttre" :  Citing  2^  ffen.  8,  c.  T.  •  Brookt.  Ex.  ^  Sus.  814.) 

Thus,  it  t?ill  be  perceived  that  Brooke  and  Bcmony  uee  nc*- 
pcmion  and  exfinguifhmenl,  to  signify  the  «am«  tbiii^;^-^>«s 
convertible  teroia.  It  tkii»  instance,  the  former  is  obviously 
4^e  more  proper  of  the  two. 

This,  case  shows  furdier,  that /lotwithstaifdinjg  a  cbbt  migr 
bf  eoctingntMhed^  m  ^  setE^ae  in  %hkk  this  temi  if  ittod  itfllll 
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W^  aaApiOictble  to  certain  rights;  thai;  Btill,  the  oNig^Mm 
*^iiTi?e8  tad  may  be  enforced. 

In  the  late  case  of  Shields  v%.  YongCy  Suptriritendmi^  /v. 
(15  Qa.  R.  849,)  my  brother  Becking  has  very  conclnsiyely 
^^dicated  another  term  of  the  law,  from  a  like  jnisappirebeii* 
^on.  It  is  the  word  merger.  In  all  the  anthoiities  upolt 
^timinal  Law.,  it  is  laid  down,  that  if  a  felony  is  committed^ 
^e  private  injury  is  merged,  or  drowned,  or  swallowed^  up  in. 
^e  public  wrong ;  whereas,  my  learned  colleague  shows  con- 
^l^vely,  that  the  private  injury  is  merely  suspended  nntil  tl^ 
^^ime  is  prosecuted.  At  Common  Law,  a  forfeiture  of  all  that 
"^e  offender  had,  following  the  felony,  there  was  nothing  Jc^ft 
^^  of  which  reparation  could  be  made.  And  in  this  senstf, 
^d  in  this  only,  was  the  right,  itself^  said  to  be  lost  or  cutoff. 
And  that  if  any*tbing  can  be  found,  out  of  which  compensa- 
tion can  be  made,  after  the  public  injury  is  ayenged,  redreAi 
might  be  had. 

•The  two  cases  are,  in  principl.e,  entirely  parallel. 

I  am  here  reminded  of  a  familiar  analogy,  drawn  by  the 
senior  Counsel  in  this  case,  in  support  of  his  understapding  of 
the  doctrine  of  extingmahment.  .  It  is  somewhat  out  pf  the  line 
of  investigation  I  had  ..ganged  for  myself;  nevertheless^  I 
will  take  notice  of  it  here,  leat  it  should  escape  m^. 
\  He  says  that  the  rul^  which  he  seeks  to  have  appUed  to  dia- 
solved  corporations  is  not  new  in  the  law.  That  when  a  man 
mArriee,  he  takes  his  wife  and  her  property  with  the  burden  of 
her  debts.  In  other  words,  the  law  raises  an  implie^d  promise 
to  pay  all  her  debts.  And  for  this  promise,  considerathe  maS 
liage  a  suflScient  consideration.  That  the  property  adds  no- 
thing to  the  consideration,  for  he  is  equally  liable,  if  she  have 
BO  property.  But  how  long  does  this  promise  and  liability 
continue  ?  during  the  time  the  marriage,  which  was  the  consid- 
eration, Usts  and  no  longer.  If  the  creditor  of  the  wife,  dum 
9ola,  neglects  to  collect  his  debt  during  the  coverture,  the  debt 
28  lost.  He  cannot  collect  it  of  the  husband  if  he  survives :  nof 
ean  he  collect  it  of  his  representative  if  she  survive  him. 
VOL.  sn-ae 
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And  more  than  that,  if  she  carry  to  him  a  large  proper fcj, 
he  has  it  all ;  and  by  her  death;  it  is  freed  of  the  burden  of  her 
dtbtSy  which  the  marriage  had  imposed.  ' 

Now  Ae  inference  id;  that  when  the  franchise  is  lost  by  Ae 
expiration  of  the  charter,  and  there  being  no  personal  liability 
ittposed  on  the  directors  at  Common  Law,  it  necesskrily  can 
only  arise  u^der  the  charter,  and  formed  a  part  of  the  contract ; 
and  that-  being  an- entirety,  and  the  liability  not  haying  been 
enforced  during  the  existence  of  the  bank,  the  8th  fimdamenUl 
rule  under  which  the  action  was  commenced,  must  abide  the 
fate  of  the  rest  of  the  charter,  and  perish  with  it,  unless  there 
had  been  some  stipulation  inserted  that  this  clause  shotAd  oat- 
liye  the  residue,  and  that  the  directors  should  remain  indiridn- 
ally  responsible,  after  the  demise  of  the  corporation. 
-  The  strict  rule  of  law  resulting  from  the  contract  of  marriage,. 
IB  correctly  stated,  with  some  qualifications.  It  is  a  strict  ral& 
of  the  law  which  casts  upon  the  husband,  during  coverture,  all 
the  obligations  of  the  wife ;  and  by  the  same  strict  rule  of  law, 
he  is  discharged  after  the  coverture  ceases,  by  the  death  of  the 
wife;  and  as  a  set-off  against  the  hardship,  that  the  husband 
shall  be  answerable  for  the  debts  of  the  wife,  when  he  receires 
nothing  fr(>m  her,  a  husband  may  receive  with  the  wife  an  es- 
tate worth  a  million,  yet  if  he  happens  not  to  be  sued  during 
ihe  coverture,  he  is  not  liable.  The  latter  is  viewed  as  a  re- 
compense for  the  hazard  he  runs  in  marrying. 

It  is  conceded  that  the  law  is  thus  written,  and  that  it  is 
competent  for  the  Legislature,  alone,  to  altet  it.  Neithor 
Oourts  of  Law  or  Equity  can  disturb  it. 

But  there  are  some  qualifications  of  this  rule,  which  it  will 
become  important  to  notice,  as  will  be  discovered  during  the 
progress  of  this  opinion.  The  husband  is  liable,  not  as  the 
debtor,  but  as  husband.  It  is  still  the  debt  of  the  wife,  and  if 
she  survive  him,  she  continues  personally  liable  for  it.  And 
•this  is  not  all — ^n6t  only  do  the  chdses  in  action^  which  belong- 
ed to  the  wife,  dum  sola,  and  which  were  not  reduced  to  posses- 
sion during  the  coverture,  survive  fo  her  upon  the  death  of  the 
Jiusband :  but  tf*,  at  her  death,  she  leave  behind  her  uny  €ko9e$ 
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^^  oetibn,  these,  although  they  beloog.  to  the,  husband  ag  her 
'^tn'eseBtative,  are,  neyertheless,  to  be  considered  as  assets,  in 
''^^pect  of  which  he  will  be  phargeable  ;irith  her  debtB.  (Fitg^ 
*«t«erf,  121.    8  P.  WmB.  409.     (Job.  Tern.  Tal.  173.) 

I  propose  now  to  review  the  cases  relied  on  in  the  argomealy 
^<ld  which  it  is  insisted  by  Counsel,  are  in  contradiction  to  the 
)dea  that  extipguislment,  as  nsedlin  the  Common  Law  mle,  rev 
^peeting  defunct  corporatiens,  results  from  the  disability  to  9» 
and  be  sued.    . 

Some  of  these  authorities  are  not  new.  They  were  employ-. 
4d  before  the  Gouits  of  Jdississippi,  where  these  bank  questions 
Lave  undergone,  a  more  thoroi^gh  discussion  thaja  9tkj  wheve 
ebe.  To  my  mind,  they  are  perfectly  reconcilable  with  the 
|otition  which  Loccnpy. 

What  was.the  case  of  the  Commercial  Bmnk  v$.  Loekwoodf^ 
AdminiBtrmtar,  (2  Marrtngttm's  Delaware  Bep.  1.)  Thia 
Ittidc-  charter  was  obtained  in  1812,  aad  wns  to  continue  tifl 
September,  1822.  In  February,*  1822,  its  charier  was  extend- 
ed .till  Marob,  1821.  In  January,  1824,  it  was  extendid 
til  March,  1827;  and  in  January,  1827,  to  ^Aaroh,  I860) 
and  it  was  declared  that  it  should  continue  until  that  time,  and 
mo  langers  March  1830  passed; without  any  further- extension 
tf  ihe  charter,  when  the  oorporalion  became,  of  course,  dissol- 
ved. And  in  this  condition  it  remained,  .till  March,  1882, 
when  the  Legislature  passed  an  Act  to  revive  the  defunct  bank, 
and  to  re-invest  it  ^^wi(h  all  the  rights,  powers  and  privileges 
it  theretofore  had"«  The  bank,  subsequent  |to  this  period,  4ir 
Innpted  to  revive,  by  ecirefacioBj  a  judgment  obtained  agaiBflt 
IjO(;kwood  in  1827.  But  the  Court  held  that  it  was  not  the  in- 
tention of  the  Legislature  to  revive  the  debts  due  to  and  from 
the  Bank.  ^^  And  the  Court,  with  a  good  deal  of  parade"^ 
fays  Judge  Clayton,  in  Nevitt  vs.  Bank  of  Port  GUbsonj  ^^go 
on  to  say,  that  if  such  had  been  the  intention  of  the  Legisla* 
tore^  it  would  have  been  unconstitutional." 

Whether,  when  a  corporation  is  once  dissolved,  it  cannot,  by 
m  subsequent  special  law,  be  revived  so  as  to  revive  the  debts 
^tidi  to  and  from  it,  is  a  mooted  point.    The  weight  of  author- 
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itj>  I  grant,  is  hi  favor  of  the  negative  of  this  proposhimk 
Bat  I  am  inclined  to  think,  that  upon  principle,  t&is  power*<sia 
be  mi|in(aiaed.     Bishop  of  Rochester's  case,  ani^dtnonds.  vt 
Brown  ani  Sillardj  already  noticed,  anci  indeed,  $o  far  as  my 
researches  have  extended,  die  earlier  cases  are  that  way*  .  And 
if  Colchester  vs.  Seaber,  decided  unanimously  by  tiie.King'i 
Benchj  with  Lord  Mansfield  at  its  head,  in  1T66,  about  tbe 
pe*iod  of  our  Adopting  Statute,  be  lawy  such  would  seemto  be 
the  law  of  this  State,  however  this  case  and  the  doctrine  wHeh 
it  holds,  may  have  been  questioned  or  over-ruled  elsewhere^ 

'  The  facts  stated  in  this  case,  show  thai  the  bond  sued  on  wis 
given  to  a  corporation  consistfng  of  threie  parts:  That  one  tf 
these*  vitltl',  integral  parts  had  become  extinct,  so  that  the  o(H^ 
poration  could  not,  by  any  power  of  its  own,  under  its  ehsrter 
fft  constitution,  be  re-animated.  And  this,  in  point  of  Itw, 
smounts  to  a  dissolution. '  ( Qremt  on  C^rporatianSj  top  p.  Sli) 
But  the  Court  held,  that  notwrthstandikig  the  corporatioi  hd 
been  disabled  from  acting  from  1740  to  1763,  and  was  without 
the*  power  of  self-reiK^wal^  stilly  that  by  the  granA  and  acdl^ 
an(te  of  the  new  charter,  th^  old-corporatian  was  revived,  bo  ai 
to  collect  the  debt.     (3  Burrow's  B.  281.) 

,  It  is  admitted  that  natural  and  artificial  persons  stand  apoE 
the  eiime  footing  in  this  respect;  and  that  if  a  natural  penoE 
dies  without  tbe  possibility  of  a  legal  representative,  in  being  <ff 
expectancy,  the  debts  due  to  $nd  from  him*would  be  as  totall| 
extinguished  as  t&ose  of  a  dead  corporation.     Suppose,  that  on 
the  death  of  a  natural,  as  well  as  of  an  artificial  person,  aH 
debts  due  by  that  natural  person  were  declared,  by  law,  to  he 
extinguished ;  and  that  by  a  miracle,  as  was  the  case  ^th 
Lazarus,  the  deceased  debtor  snd  creditor  wa»  reranimated— 
what  would  become  of  the  liabilities  to  and  from  the  temporaiy 
decedent  ?  would  they  not  be  resuscitated,  notwithstanding  the 
vital  spark  had  been  quenched  for  three  days,  and  corruption 
had  already  commenced  its  work  ?  So  it  is  with  an  artificial 
person.     Their  rights  and  credits  are  extinguished  by  dissolu- 
tion.    They  fall,  necessarily,  from  tho  lifeless  hands*  which  are 
no.  longer  able  to  grasp  them.     Still,  it  would  seem  to  be  oom- 
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latent  £or  tb/^  omnipotence  of  the  Legislature  to  breathe,  inio 
lie  corporation  corpse  the  breath  of  life,  and  restore  it  to  its 
qgaj  existence.  At  any  rate,  I  concur  fully  with  the  Supreme 
/ourt  of  Pennsylvania,  in  the  caseof  jBfeain^  andatiotker  t^a. 
rke  Farmer' 9  and  Mechanic' %  Bank  of  OreencasiU  ^7  Serg. 
md  Rawle  %^j  that  such  an  Act  of  the  Legislature ''  vould  work 
to  injoBtice,  infringe  no  man's  rights,  and  impair  no  contracU" 

But  this  point,  however  grave  in  itself,  hds  no  bearing  upon 
l|B  qmestion  before  the  <3ourt ;  and  I  have  glanced  at  it^out^if 
espect  to  the  learned  Counsel  who  have  adduced  the  precedent 
irom  Delaware,  where  it  was  determined.  I  will  Endeavor  .to 
liqpMe  of  the  remainiBg  cases  more  briefly. 

.The  point  decided  in  Buder  vs.  Palmer  (1  HUIb  N.  T.  Rep. 
124)  was  simply  ^is:  T)iat  it  is  competent  for  the  Legida^ 
ore  to  pass  an  Act,  limiting  the  time  within  which  a  mortgage 
ien  might  b^  redeemed ;  and  that  the  right  waQ  gone,*  unleae- 
Qiforced  within  the  time  limited;  and  that  all  inchoate  rights 
lerived  under  the  ]^^  became  extinct  by  itf.  repeal  or  expira- 
don.  Had  the  Statute  of  New  Tork  attempted  to  take  awaj 
|]m  existing  right  of  redemption,  absolutely,*-  or  incumbered  it 
with  conditions  that  would  have  rendered  it  useless ;  or  had  the 
r^hts,.acquired  under  the  existing  law,  have  been  perfected  far 
enough  to  stand  independent «/  ihc^Actf  and  the  effort  bad 
been  made  by  the  Legislature  to  interfere  with  them,  the  Goi^ts 
would  iu)t  have  felt  themselves  bounds  to  give  it  effect.  Brm^ 
•^  V8.  Kingie  et  ai.  (1  Howard' %  S.  C.  Bep.  3^0)  and  iflh 
Cracken  vs.  Hay  ward,  (2  Ihid  608)  establish  these  principles 
,  Coviter  et  al.  vs.  Robertson  (2  Cushman*s  Rep.  321)  is  an- 
other authority  relied  on  with  emphasis,  by  one  of  the  learned 
(Counsel  who  have  argued  this  cause.  There,  a  trustee  of  a 
dissolved  bank  was  appointed  by  Statute  to  collect  funds  soffi- 
ment  to  pay  all  the  debts  of  said  bank ;  when  that  was  done, 
the  Court  held  thiht  his  office  was  performed ;  i^nd  that  l\]a 
rights  and  powers  as  trustee  were  at  an  end;  and  that  he  could 
not  collect  for  the  purpose  of  distribution  among  the  stockhold- 
ers :  and  that  any  debtor  might  defend  himself,  successfully, 
■gainst  a  suit  at  the  instance  of  the  trustee,  by  pleading  and 
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proving  that  the  whole  of  the  indehtednus  of  the  dissoWed 
kmk  had  been  discharged. 

I  am  content  that  this  decision  shall  stand  for  as  xnach 
it  is  worth,  without  note  or  comment. 

In  Paschall  vb.  WhitseUy  (11  Ala.  Rep.  N.  S.  472,)  it 
held  that  the  stockholder  of  a  corporation  was  not  liable  to  thft 
proces&r  of  garnishment,  under  th^  Act  of  1841,  of  the  State  ol^ 
JJabawk,  at  the  suit  of  its  creditor,  after  the  dissolution  of  the 
corporate  body.  By  that  Act,  the  plaintiff,  in  a  judgment  against 
a  eorporatioQ,  ^^  is  entitled  to  fhe  rights  and  benefits  of  all  the 
lawsnowin  force,  regidatingthe  issuance  of  garnishments".  And 
again,  upon  an  affidavit  being  made  as  directed,  a  garnishment 
is  required  to  idsue,  summoning  the  ^^  garnishee  to  answer  what  ha 
10  isdebted  as  stockholder  or  otherwise".  Further,  <^  the  stock- 
holders of  any  incorporated  company  shall  be  liable,  respeci- 
iffiljy  to  the  creditors  of  such  company,  for  the  amount  of 
stodc  subscribed  by.them  and  wipaid,  in  characief  of  debton 
to  such  corporations ;  and  such  liability  may  be  enforced  bj 
gpmishment^"  &;c.    {Clay's  Digest,  260-1.) 

The  point  of  the  decision  under  ihe  Statute  Vas,  that  no  one 
could  be  said  to  be  the  debtor  of  a  corporation  altelr  dissolu- 
lution;  and  that  the  process  of  garnishment  would  not  lie, 
where  there  was  no  subsisting  indebtedness,  at  the  time. 

The  case  of  Lindell  vs.  Benton  ^  Kennedy ,  (6  Missouri  K 
864y)  is  a  direct  authority  to  the  contrary.  It  was  there  held 
that  if  a  garnishment  issued  by  the  creditor  of  a  bank  against 
its  debtor,  be  served,  such  debtor  is  bound  to  answer,  notwith* 
standing  the  expiration  of  the  charter  before  judgment  on  the 
garnishment. 

While  Mr.  Justice  Thacher,  (than  whom  no  Judge  has  been 
more  strenuous  in  enforcing  the  Common  Law  rule,  in  all  its 
stringency,)  in  his  dissenting  opinion  on  the  re-argument  of 
Nevitt  vs.  Bank  of  Port  Gf-ibson,  does  not  controvert  this  de- 
cision, he  puts  it  upon  the  peculiar  phraseology  of  the  Statute 
of  Missouri,  which  provides,  that  "  from  the  time  of  serving 
process  of  garnishment,  all  moneys  and  effects  due  and  owin|^ 
payable  or  belonging  to  such  corporation,  shall  be  bound  until 
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^e  jmdgment  against  the  corporation  is  satisfied".  (2>^ 
^esi  6flS&5y  p.  126.)  Under  this  Act,  he,  considered  this  a  case 
of  judicial  assignment  of  property  and  credits  belonging  to  Ae 
iMink,  which  assignment,  by  servioe  of  the  garnishment,  took 
^lace*  prior  to  the  dissolution. 

I  beliere  it  is  not  denied  but  that  chosea  in  actianj  assigned 
7>y  a  corporation,  may  be  lecovercd.by  the  assignee,  notwith- 
standing the  dissolution  of  the  corporation;  {Ths  Bank  of 
Alexandria  vs.  Potion  and  others j  1  Robinson' 9  'Va.  Rep. 
499.  May  et  al  vs.  The  State  Bank  of  N.  Carolirui,  2  lb. 
56.)  Whether  the  same  effect  will  be  given  to  an  assignment, 
1>y  operation  of  law,  J  am  not  prepared  to  say. 

But  according  to  the  application  of  the  Common  Law  rule, 
as  now  contended  for  and  as  adjudicated  in  Alabama,  isxWhit- 
9itt*s  casey  what  signified  it  that  Lindell  was  the  judgment 
creditor  of  the  bank,  and  the  garnishor  of  Benton  and  Kenne- 
dy, who  were  the  debtors  of  the  bank  before  the  charter  ex- 
pired ?  There  being  no  corporation  in  existence,  at  the  tune 
when  the  defendants  were  called  on  to  answer,  the  ground  ta- 
ken is,  that  no  such  right  had  vested  in  the  creditor  as  would 
not  be  extinguished  by  the  expiration — ^by  limitation  of  the 
charter. 

I  would  invite  attention  to  the  fact,  that  the  Court  in  Mis- 
souri refused  the  motion  to  dbcharge  the  garnishees,  on  Ae 
ground  that  the  garnishment  was  not  a  suit  between  the  bank 
and  the  garnishees,  the  interest  of  the  bank  having  heenvested 
by  virtue  of  the  Statute,  previous  to  the  expiration  of  its  char- 
ter, in  Lindell,  the  plaintiff  in  garnishment,  ffow  vested  will 
be  seen  by  the  terms  of  the  Act  which  I  have  quoted. 

White  vs.  Campbell  et  al.  (5  Humphries'  R.  38,)  is  another 
case  relied  on  by  Counsel  for  the  plaintiffs  in  error,  and  affords 
^  striking  illustration  of  the  enlarged  statement  of  the  Com- 
mon Law  rule,  by  Chancellor  Kent^  that  the  debts  due  to  and 
from  a  corporation  eiviliter  mortuusy  are  so  totally  extinguished 
that  neither  the  stockholders,  nor  the  directors  or  trusteej  of 
the  corporation,  can  recover  these  debts  or  be  charged  with 
them. 
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•  On  th&  19th  of  January,  1844,  Campbell  execate4  Ks  note* 
for  the  mitki  of  9S400  to  the  president,  direetors  aad  compttDj^ 
of  the  Bank  of  the  State  of  Tennessee ;  to  seenre  the  payment 
of  \fhioh,  he,  on  the  same  day,  executed  a  deed  of  conve^j^oe^ 
in  trust,  to  the  premises  in  controversy,  to  one  CummingB. 
Oh  the  19th  of  February,  1844,  White  obtained  a  judgment 
in  the  Circuit  Court  of  Knox  County,  against  CampbeU,  for 
the  sum  of  $2500,  and  cost  of  suit ;  upon  which,  exocutioo 
was  issued  andlevied  upon  the  real  estate  contained  in  tlie 
deed  of  trust.     The  charter  of  the  incorporation  of  the  presi- 
dent, directors  and  company  of  the  Bank  of  the  State  of  Ten- 
nessee 'expired  on  the  20th  day  of  November,  1841,  and  White 
filed  his  bill  to  have  the  deed  of  trurt  set  asidfe. 

Turletfj  J.  delivering  the  opinion  of  the  Court  says :  "  thit 
the  Bank  of  the  State  of  Tennessee  was  not  in  existence^  at 
the  time  the  note  and'  deed  of  tru^  were  executed,  is  ndt  and 
cAnn<Jt  be  controvei-ted.  The  necessary  consequence  is,  tkat 
both  the  note  and  deed  of  trust,  are  inoperative  and  void :  the 
one  for  want  of  a  payee  and  the  other  for  the  want  of  a  ceiltai 
que  tru8t*\  And  citing  the  rule  as  laid  down  by  Chancellor 
jBTewf,  the  lejsimcd  Judge  adds:  "these  principles  would  pre- 
vent a  recovery  of  the  debt  intended  to  bo  secured  by  the  deed 
of  trust,  even  if  it  had  been  executed  before  the  expiration  of 
the  charter — w/orfimwillj  it  having  been  contracted  after." 

^  The  Supreme  Court  of  Tennessee  understand  the  rule,  with 
ks  app&rent  extension;  precisely  as  we  do.  Indeed,  it  ^an  ad- 
tait  of  but  one  construction. 

Chancellor  Kent  did  not  intend  to  innovate  upon  the  mle, 
as  laid  down  by  Judge  Blackatone.  He  simply  meant  to  say, 
tha*  upon  dissolution,  corporate  rights  and  liabilities  cannot  be 
saved  or  enforced,  by  or  through  the  intervention  of  any  of 
those  intermediate  agencies  who  stand  in  the  place  of  the  cor- 
*  poration. 

Fox  V8.  Eordhy  (1  IredelVB  Eq.  B.  858,)  is  the  only  remain- 
ing authority  which  I  shall  notice.  It  is  one  which  has  been 
reviewed  in  the  Mississippi  Bank  cases,  and  repeatedly  pressed, 
with  unabated  confidence,  upon  the  consideration  of  diis  CoaM. 
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In-lhe  firet  plaf e,  tHe  Oonrt  tepeat  the  rtlle  w  fcimfl  in  aft 
Bhe  elennentary  "writ'^rs,  that  upon  the  dfsaohitioh  of  a  &xrp9ft^ 
tioD,'nnle88  the  Legiblatnre  has  otherwise' directed,  its;  rAires* 
bate,  ubdisposed  of,  reverts  to  the  donor  or  gramtor,;  the*  per- 
sonal property,  as  having  no  owner,  goes  to  the  Stdte  for  the 
benefit  of  the  public;  and  the  choses  in  action, 'such  as  debts, 
fcc.  become  extinct,  ^becavse  there  is  then  no  one  to  deManji 
Zhe  money*' 

The  Legislature  of  North  Carolina  had,  in  {he  Revised  B^a* 
kate&  of  1831,  incorporated  a  , provision,  directing  what  pro- 
ceedings should  be  had  against  corporations,  in  certain  cases : 
but  the  Court  held  that  the  Statute  did  not  apply  to  cases 
irhere  the  corporation  expired  by  the  limitation  of  its  charter, 
irhich  was  the  case  with  the  Stale  Bank,  at ''the  Salisbtur^f' 
Branch  of  which  Fox's  indebtedness  was  contracted. 

The  Court  further  decided,  that  the  note  sued  on  being  pay- 
able to  the  cashier  of  the  bank  as  trustee,  for  the  use  and  ben- 
efit of  the  bank,  by  whom  it  was  discounted,  gave  him  the  le- 
gal title,  80  as  to  entitle  him  to  recover  it  at  Ea^ ;  yet,  'that' 
in  Equity,  the  bank  having  the  sole  right  to  the  money,  the 
right  to  sue  becatne  extinct,  by  the  expiration  of  the  dharler, 
before  the  money  was  colledted. 

I  propose  to  make  a  pretty  full  analysis  of  this  case,  not 
only  on  account  of  the  imp<irtahce  attached  to  it  by  Counsel,-' 
but  also  because  I  entertain  a  profound  respect  for  the  dtetin- 
guished  Jurist  who  delivered  the  opinion.  No  mnn,  whd  has 
presided  in  the  American  Courts,  with  a  solitflry  excepti<)tf/ 
perhaps,  enjoyed  a  higher  reptltatfoii  while  Kving,'  or  has 'left 
a  brighter  name  to  go  down,  on  the  page  of  professional  his- 
tory, to  posterity.  •  To  him^ay,  with  propriety,  be  applied  the 
beautiful  compliment  paid  by  Cambdcn  to  Edrnimd  Plowden : 
UtinjuriHAnglicani  scientia,  de  qua  script ib  bene  meruit 
facile  princeps  ;  'ita  vitcv  integritate  inter  homines  sutrprafes- 
wiimu  nutli  secundus. 

Judge  G^(W^(>n  admits  ^hat;  the  questions  involved,  were  not 
free  from  diflSculty ;  and  that  they  were  then,  {1841 !)  for  the 

*     v0fc.*Tf-4O  • 
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^9t  timfif  presented  for  judicial  disoiiioft.  r  Certain  it  in»,  he 
l(lid»  iiksAineitker  the  rjMcarcheB  of  tie  CourLhar  thou  of  the 
1^9*}  had  furnished  any  odQvdkatione  which  had  a  direct  hear- 
ifm  upon  the  pbints.  Hence,  ho  resorted  to  Momentary  prin- 
f^iples  to  fix  and  apply  the  tme  doctrine  to  the  case  before  him. 
Be  next  reverts  to  the  Common  Law  rule,  as  to  ex^nctcorper- 
i^tioiMSf  citing  Lord  Coke  in  suj^rt  of  the  first  branch  of  it,  as 
to  real  estate,  but  none  whatever  as  to  the  disposition  of  the 
goods  and  chattels,  or  choees  in  action.  He  defines  the  last  to 
be  the.  rights  of  the  corporation  to  demand  money,  in  ihe  hands 
of  the  persons  by  whom  it  i^  withheld.  That  they  derive  their 
existence  from  contracts,  or  quati.  contracts j  by  which  lihe  re- 
lation of  debtor  and  creditor  was  created.  IJbat  when  the 
creditor  corporation  died,  and  there  was  no  successor — ^no  rep- 
resentative, the  relation  of  debtor  and  creditor  ceased,  and  the 
debt  become,  necessarily,  extinct. 

Xhat  there  could  be  but  little  doubt,  that  if  the  debt  hacL 
been  contracted  directly  with  the  corporation,  by  name,  ancL 
tbe  judgment  thereon  rendered  for  the  corporation,  the  debt 
aQd  judgment  would  have  been,  to  all  intents,  extinguished  bjr 
the  4eath  of  the  qorporation;  and  the  collection  thereof  could 
not  have  been  enforced  by  any  legal  process.    But  that  ao- 
cOording  to  the  forms  of  thl^  contrsist,  the  cbshier,  and  not  the* 
bank,  was  the  legal  creditor.     As  .such,'  he  had  obtained  his 
judgment,  »^^  which  was  not  txtinguislhed  hy  tJie  death  of  thi 
eorpowation^  and  which  he  Jias  tA<  undoubted  power  to  eoOid 
hy  legal  process**. 

Having  sta4;ed  these  propositions,  the  great  question  in  the 
case  is  propoipded,  is  it  against  Conscience  in  the  cashier  tc 
collect  the  debt  ?     The  Judge  satisfies  himself,  and  what  fi» 
mind  can  g^nsay  it,  that  it  is,  ai\d  therefore  granted  a  perpr 
ual  injunction  to  prevent  such  a  result. 

Tl^e  ichta  of  every  kind,  from,  as  well  as  to  the  bank,  w 
extinguished.     The  stockholders  were'  under  no  personal  JBf 
ity.     If  Horah  collected  the  money,  he  was  not  bound;  nef 
could  .he  be.  compelled  to  account  therefor  to  any  one. 
^i«ht  have  kept  it  for  his  own  use.     No-  respect  can  be  f 
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«  pretended'  trust,  the  perfbrmaneo  ot  ']:K)n-performaiiee  '6t 
^vhich,  is  dependent  upon  the  will  of  the  supposed  truate^ 
^If,"  says  the  Judge,  "the  cashier  can  righffilly  <5ollect  this 
-snonej,  it  is  because  he  has  a  right  to  collect  it,  for  his  o^ 
iDse.  After  much  consdderation,  ve  Hre  of  the  opinioif  that  hib 
liad  not  a  right  to  collect  it  for  hir  own  benefit." 

I  shall  attempt  to  shoW,  before  concluding  this  opinion,  the 
itpplication  of  these  case§,'to'the  one  at  bar. 

I  had  intended  dwelling  at  sonte  length  upon  the  cases  of 
Colchester  vs.  Seaber  (3  Burr.  1866) ;  and  the  King  v^.  Path 
HMre  (3  Dum!  and  Eait.  •199).     But  I  am  constlintly  admon- 
ished to  be  brief.     Quicquid  praecip{$8j  esfo  Irevis.    Neither 
of  these  English  authorities  decide  any  queistion  involved  In  tlt6 
jiresent  issue.     They  were  both  tases  of  incorporated  toWnfl,  W 
municipal  corporations,  which  had  failed  to  continue  their.  sU'd- 
cession,  by  the  election'  of  proper  offic^Brs,  and  thereby  bec^blfe 
dormant,  if  dot  dead.    In  the  first'case,  it  was  beI4^  that  the 
King,  by  his  letters  patent,  had  revived  all  the  rights  atid  pa#- 
^ers  of  the  old  corporation ;  and  !&•  the  second,  that  thd  old  cot^ 
ponitibn  was  so  far  dissolved  a$  that  the  Crewn  coUld  grlint  'i 
neir  charter,  whiph  would  take  the  place  of  the  old.    I  must  thfnk 
ibe  tads^  somewhat  difficttlt  to  reconcile  these  depisions.     I  do 
aot  feel  tt  incumbent  on  me  to  undertake  it. 

I  do  not  deem  it  necessary  to  refer  to. the  distinction  betw^ii 
the  personal  liability  of  the  members  of  private  monied  corpo- 
ratbns,  and  public  taunicipaV  corp()rations.  With  respect  to 
the  former,  we  hive  ccfnceded  that  no  individual  responsibility 
attaches  for  the  eforporttte  debts,  though  the  incorporation  may 
be  sued  for  the  recovery  of  thert.  Bttt  wifh  regard  to  th^  in- 
habitants of  a  town  inc'orporated  by  law,  and  against  which  no 
private  action  wfll  lie,  unless  gtven  by  Statute,  each  inhabitant 
18 liable  to  satisfy  the  debt;  still,  it  can  only  be  reached  and 
retovered  throtigh  the  corporation.  And  if  that  be  dissolved 
before  judgment,  the  personalliabilTty  of  tKe  members  is  extin- 
^nifliied. 

A  reference  to  one  or  two  more  ailthoritieV  will  conclndo 
ivhat  I  have  to  advance,  by  w^y  of  preliminary  remark  or  intro* 
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(Ruction  to  the  views  which  I  entertain  relatlTe  to  this  panicalar 

In  Steajens0u  vs.  Oliver  (8  Mee^.  jf-  TP'ehL  23^  Lord  Abin- 
geVj  Chi^f  Baron  aaiJ,  ^^  It  is  by  no  means  a  cotisequence  of  an 
act  of  Parliament's  expiring,  that  rights  acquired  under  it, 
should  lik  -wise  expire."  And  Parkcy  Baron,  said,  *'  There  is 
«  difference  }:>etween  a  temporary  statute  and  ^tutes  which 
are  repealed.  With  respect  to  theibnner,  the  extent  of  the 
restriction ii  imposed,  and  the  duration  of  the  provisions,  are 
matters  of  construction/' 

''It  is  a  well  established  rule,  ll^at  statutes  incorporating 
companies,  confercing  privileges  and  professing  to  give  the 
put^ic  certain  advantages  in  return,  are  to  be  constmed  strict- 
ly against  the  corporation,  and  liberally  in  faror  of  the  public* 
Chant  an  Gorpqration^  {marginal  page  309),  citing  Parker'^ 
^^at  Western  Railway  Company  (7  M.  ^'  Crra.  263.)    . 

In  this  same  treatise,  .marginal  page  304, 1  find  the  ibllow- 
ing  paragraph,  and  quote  it  for  .as  much  as  it  is  worth :  ''  The 
principle  has  Ucez^  broadly  stated,  that  a  corppration  may  be 
dissolved.for  soii^e  purpose^  and  remaii^i  for  others."  Refer- 
ring to  Q-uardians  Woodbridge  Unifin  vs.  Guardian  Colni^ 
Urdon  {X^Law  J.  {N,  S.).  Q,  B.  133,  134.)'  To  which  the 
aulhor  adds,  '^but  the  subjcQt,  at  present,  requires  judicial  illus- 
tration."    {2b.) 

Wo  recur  now  to  the  main  qugstion  propounded  at  the  .out- 
s^'W^id  the  action  of  debt^.  brought  against  the.  directors,  un- 
der  tho  8th  rule  of  the  Act  of  Incorporation  of  the  Commercial 
Bank  of  Macon  abate,  by  the  expiration  of  the  charter  during 
tne  pendency,  and  before  the  termination  of  the  suit  ? 

Rule  8th  provides  that  .'^IThe  totftl  amount  of  the  debt^ 
wl^ich  the  said  cojrporatioq  shall  at  any  time  owe,  whether.by 
bond,  bijl,  note  or  other  contract,  shall  not  exceed  three  times 
tlio  amount  of  their  stock  p^^id  in,  over  and  abpvo  the  amount 
of  moneys  actually  deposited  in  their  vaults  for  safe-keeping; 
in  case  of  excess,  the  directors,  under  whose  administration  it 
slvall  happen,  slmll  bo  liable  for  the  same,  in  their  intj^vidnal, 
natural  and  private  capacities;  ai^d  an  action  of  debt  may,  ii^ 
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Bpick  case,  be  brought  against  them,  or  any  of  them,  thpir  or 
any  of  their  heirs,  e:^ecutor^or  administrators,  in.  any  Court  of 
record  in  the  United  States,  having  competent  jurisdiction,  or 
either  of  them,  by  any  creditor  or  creditors  of  the  said  corpora- 
tion, and  may  be  prosecuted,  to  judgment  or  execution,  any 
condition,  or  covenant,  or  agreement  to  the  contrary  notwith- 
standing. But  this  shall  ^ot  be  construed  to  exempt  the  said 
corporation,  or  the  lands^  tenement^,  goods  and  chattels  of  the 
same,  from,  being  also  liable  for  and  chargeable  with  the  said 
excess  ;  and  such  of  the  said  directors  who  may  have  been  ab- 
lent,  when  the  said  excess  was  contracted  or  created,  or  who 
may  have  dissented  from  the  resolution  or  act,  whereby  the 
game  was  so  contracted  or  created,  shall  be  liable .  as  other 
directors,  foi:  said  excess,  ^t  such  directors  may  be  entitled 
to  recover  out  of  the  directors  assenting  to  such  excess,  by  ac- 
tiou  of  debt  or  (fn  the  o^e,  the  i^mount  which  they  may  have 
been  compelled  to  pay."     {Princes  Digesty  101.) 

I  am  not  prepared  to  say  that  the  directors  iathis  case,  who 
were  actually  guilty  of  the  mismanagement,  would  not  be  in- 
dbndually  liable  to  bill-holders,  independent  of  this  statutory 
provision.  For  it  is  a  maxim  of  the  Condon  Law,  that  any 
one  specially  injured  .by  the  breach  of  duty  in  another,  shall 
have  his  remedy  by  action.  If  they  are  not,  it  must  be  because 
the  loss  sustained  by  their  misconduQt,  was  the  result  of  mere 
error,  unmixed  with  negligence  or  fraud.  By  the  terms  of  the 
Statute,  even  ihia  constitutes  na  defence  for  a  violation  o(  the 
eikarter,  in  making  an  over-i^sue.  But  I  forbear  to  discuaa 
thi0  point. 

And  I  ask,  what  rule  of  the  law,  taken  in. all  its  length  and 
breadth,  is  impugned,  by  iiolding  that  the  personal  liability  of 
the  directors  n^ay  be  enforced,  notwithstanding  the  e:(piratioii 
of  the  charter  creating  it  ?  Who  is  the  obligor  and  obligee,  the 
prfmissor  andl  promissee,  under  this  8tli  rule  ?  Is  it  not  the 
directors,  under  whose  administration  the  excess  was  commit*- 
bed  on  the  one  part,  ajid  the  biU-hplder  on  the  other  ?  What, 
is  it  to  them  that  thjB  charter  of  the  Compaercial  Bank  of  ]\^a- 
caii  expired  on  the  l^t  day  of  January,  1852  ?     Anji  that  from 
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and  after  that  time  all  corporate  liabilities  were  extingui9hed, 
because  there  was  no  longer  any  Mrporation  orediior  to  sue,  or 
debtor  to  be  sued  ?  These  directors  and  bill-holders  survived 
and  survive  in  their  natural  capacities ;  and  it  is  not  necessarj, 
under  the  charter,  for  the  one  to  reach  and  subject  the  other, 
through  the  corporation,  as  in  the  case  of  municipalities.  It 
is  true,  the  charter  is  not  to  be  ^'so  construed-as  to  exempt  the 
corporation  or  the  lands,  tenements,  goods  and.  chattels  of  tke 
corporation  from  being  also  liable  fo)*  and  chargeable  with  the 
said  excess.*'  The  Legislature  must  have  considered  that  ihfiae 
illegal  acts  of  the  directors  were  done  by  them  in  their  official 
capacity,  and  that  they  must  have  received  the  exjpress  or  im- 
plied sanction  of  the  stockholdersi^  and  heuQe  should  be  binding 
on  them — ^that  the  illegality  attached  not  to  the  directors 
solely,  but  to  the  wljole  corporate  bo^ — ^that  they  were  mi 
pari  delicto  the  directors  in  performing,  and  the  corporators  in 
ratifying,  by  not  repudiating  and  restraining  those  illegal  acts. 
Qui  tacit  C07i9entire  videtur. 

It  has  been  assuioed  un  the  argument,  that  the  judgment 
previously  obtained  by  these  creditors  against  the  bank,  is  dis- 
charged ;  and  the  Wan  fixed,  by  law,  upon  its  assets,  released  by 
the  dissolution.  For  the  sake  of  the  argument  concede  this. 
Does  the  loss  of  one  of  the  secuvities  guarantied  by  the  char- 
ter, depidve  the  creditor  of  the  benefit  of  the  other  ?  A  note, 
protected  by  mortgage,  may  be  barred  by  the  Statute  of 
Limitations  (and  this  charter  is  a  twenty  years'  Statute 
of  limitations,  pro  hoc  vice)  in  other  words,  the  note  is 
extinguished  \  still,  the  mortgage  liei^  may  be  enforced. 
Whcpe  two  or  more  persons  are  jointly,  but  not  severally 
liable  on  a  simple  contract  debt,  a  jiidgment  obtained  against 
one,  is,  at  Oommon  Law,  an  extinguishment  of  the  claim  on  the 
other  debtor.  But  here  the  corporation  and  the  directors  are 
severally  and  not  jointly  liable ;  the  one  in  their  collective,  and 
the  other  in  their  individual  character.  And  yet,  it  is  con- 
tended, that  the  discharge  df  the  debt  by  operation  of  krw,  as 
to  one,  is  a  discharge  of  both. 

No  one  doubts  the  power  of  tUs  and  other  banks  to  draWi 
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ftocept  or  endoTM  bills  and  probaflck>ry  notes.  Suppose  a  ^ill 
had  been  dncwn  by  an  individual  or  another  bank,  and  accept- 
ed by  the  Covimercial  Bank  of  Macon ;  and  the  latter  failing 
at  maturity  to  pay,  the  paper  had  been  protested,  and  notice 
given  to  the  drawer,  before  the  expiration  of  this  charter — 
would  there  be  any  question  as  to  the  liability  of  the  drawer  t 
So,  if  the  iSlacon  Bank  had  been  the  makel*  of  a  negotiable 
note,  which  was  subsequently  endorsed,  the  liability  of  the  en- 
dorser would-  be  indisputable,  notwithstanding  the  expiration 
of  the  Macon  Bank  charter. 

The  Presidentj  Directors  and  Company  of  the  Middletown 
Bank  vs.  Russ  and  others  (3  Conn.  Rep^  135)  was  a  case 
where  a  manufacturing,  company  became  indebted  to  the  plain- 
tifib  on  notes  made  by  its  agent  to  one  Wolcott  and  others, 
and  by  them  were  endorsed  to.  the  Middletown  Bank.  At'ma- 
tnrity,  payment  was  delnanded  and  refused,  and  notice  given 
to  thcf  company  and  endorsers.  I  ask,  had  this  manufacturing 
company,  after  that,  ceased  to  exist  by  the  efflux  of  time,  would 
tiie  endorsers  have  been  diischarged  ?  And  if  not  in  these  ca- 
ses, why*  should  the  expiration  of  this  charter,  admi4;ting  that 
k  extinguished  all  corporate  liability,  shield  these  directow 
from  an  action  *^in  their  individual,  patural  and  private  capa- 
cities," which  was  given  against  them,  and  not  only  them,  but 
their  heirs,  executors  or  a^uiinistrator^,  and.  which  was  author- 
iied  to  be  prosecuted  to  judgment  and  execution  in  any  Court 
of.Beoord  in  the  United  States,  having  competent  jurisdiction; 
and  that,  too,  in  despite  of  ^'  any  condition,  or  covenant,  or 
agreement  to  the  contrary !"  So  determined  were  the  Legisla- 
ture to  give  efficacy  to  this  provision,  in  restraint  of  over-bank- 
ing, that  it  is  expressly  enacted  that  no  condition,  in  law  or  in 
deed^  (and  is  not  the  plea'  here  set  up,  directly  in  the  face  of 
tlus  clause,  viz :  that  you  may  do  this,  upon  the  implied  con- 
dition that  suit  is. brought  during  the  continuance  of  the  cha^> 
ter,)  I  say,  sq  resolved  were  the  Legislatpre  to  uproot  the  temp- 
tation to  this  mischief,  that  not  only  no  condition,  but  even  a 
*^€otfenant  or  agreeminf*  between  the-  parties  to  that  effect, 
sihfil  not -arrest  this  statutoiy  remedy :  but  the  solemn  stipula- 


820  SUPREMte  COURT  OF  GEORGIA. 

■  ■ 1  .  I 

Moaltrie  etai.  t«.  SmUej  aodJIeaL 

tion  between  the  parties,  founded  upon  1ft  Yfthia)>le  considen- 
tion  for  this  purpose,  is  to  be  set  aside,  like  gaming  and  usuri- 
ous Contracts,  as  against  public  policy,  and  declared  by  tlte 
Courts  to  be  null  and  void. 

On  the  brief  of  the  senior  Counsel,  I  find  this  definition  of 
the  word  extinguishment :  "an  annihilation  of  a  collaterd 
thing  or  subject,  in  the  subject  itself,  out  of  which  it  is  de- 
rived".    It  will  be  found  in  BuitUVs  Law  Dictionary^  pari 
I.  p.  461.     And  the  author  cites  Preston  on  Merger^  9.    I 
have  before  stated,  that  extinguishment  is  very  often^  in  the 
Books,  confounded  with  merger.     And  this  remark  is  made 
by  Mr.  Burrill,  himself,  immediately  following  the  foregoing 
definition.     And  well  it  might  be.     His  own  definition  is  s 
proof  and  illustration  of  the  fact*;  for  by  referring  to  Prestim 
on  merger^  it  will  be  seen  that  it  is  there  used  for  the  consoli- 
dation or  union  of  one  esfate  with  another,  as  where  a  Priw 
has  an  annuity  outside  of  his  parsonage,  and  afterwards  piff- 
f  bases  the  other  and  can  obtain  an  appropriation  of  it,  the  an- 
nuity is  extinct  or  merged.     (2  Heflry^  4  cli.  19.)     Se,  if  one 
has  a  road  appendant  or  common  appendant  in  others'  land, 
and  purchases  the  fee,  and  afterwards  disposes  of  the  fee,  there 
the  road  or  common  i^  extinct  forever.     (11  Henry ^  4  ch.  5.) 

But  it  is  needless  to  multiply  tlicse  ca^es,  which  have  come 
down  from  the  Year  Books.  Grant;  if*  you  please,  that  •the 
extinguishment  of  the  main  thing  Had  the  effect  of  extinguish- 
ing thcincldents  growing  out  of  it;  still,  the  rule,  wBcn  applfed 
even  to  rights  or  debts,  w/)uld  not  av«il  these  parties  ;  for,  quoai 
hoc^  they  arc  the  body,  and  the  corporation  but  the  limbs.  They- 
are  the  bead  and  front  of  this  offefidfng.  This  liability  has  been 
incurred  by  their  mal-administration  of  the  affairs  of  the  cor- 
poration. Their  malfeasant  or  official  misinanagement,  is  the 
wrong  for  which  this  redr6ss  is  given.  An  excessive  issue  was 
foAiddon  by  the  Legislature,  and  It  is  for  dferegarding  this 
inhibition  that  these  suits  are  instituted.  The  diredors  may 
not,  knowingly  and*  intentionally,  have  violated  The  express 
prohibition  of  the  law,  in  this  respiect.  t  know  some  of  them, 
and  they  ate  honoraWe  men — men  upon  whose  escutcheon  *tk^ 
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rof  diBhmor^  6r  eyeti  the  nspicfen  of  it^  never  attaiolMk; 
from  whatever  caiiee  ths  acknowlei^ed  vifilatbm  arofi^ 
Ipr  £mn  &egligeQce,.lQ}itoka  or  any  oiher  eanpe,  the'  e£- 
M  to  the  parties  to  tlus  smt^  la  the  Bame^  The  law  iriu 
old  thev  gdihlees.  The  law  doeii  not  expect  nor  atipiir 
ioriafallibiBty.  Lex  n^n  eogit  ad  tmpombilia.  And  I 
c  God  tbat.Ct  does  not;  but  when  it  difitbctlj  forbida  # 
4o  be  done,  and  annexes  a  certain  responuhiUty  for  die* 
ence,  its  mandate  jnnst  be  respected  or  thiB  eonseqnencei 
ittod  to. 

f  thed^  tp  make  the  definition  from  Burrill  available,  it 
1  have  been  reversed.  The  le^al  maxim  is — Aceeuoirir 
wn  dvLcU  Bed  eequitur  ,9uum  pri^eipaie.  •  That  the  inci- 
does  not  lead,  bnt  follows  the  principal;  whereas,  here^ 
xtingnidhment  of  the  collateral  is  made  to  work  the  extin^ 
iBient  of  the  direct  liability.  In  this  instance,  neither 
els,  but  the  one  is  wholly  independent  of  the  other, 
irving  disposed  of  the  definition^  let  bs  consider,  tot  a  mo^ 
^  the  anabgy  firon  the  law  regulating  the  marriage  con«- 
/  We  have  seen  that  if  the  debt  of  the  wife,  /contracted 
Mb,  was  not  collected  dnrin^tiie  coverture,  it  was  said 
fxUnguuhed^  Neverthdess,  say  the  authorities,  it  .b#« 
be  debt  of  the  wife  and  not  of  the  hushgind,  if  he  died,  ^ 
■■rvived  against  her.  'I^ow  we  have  attempted  to  show, 
|]|u0  was  the  debt  or  de&ult  of  the  directors.  One,  for 
leasoBS,  from  which  the  corporation  was  not  exempt,  pro** 
t  It  was  prosecuted  dturjng  the  existenee  of  the  corpora* 
*  But  tfs  against  the  directors,  irhp  occasioned  the  injuiy^ 
diould  it  not  survive  the  legal  death  of.  the  bank  Z  Svat 
rdebt  of  the  wife  survived  the  legal  death,  of  the  hua- 
t  We  must  think  the  analogy  makes*  strongly  again^^ 
^genious  Counsel  who  have  invoked  its  aid. 
there  any  thing,  in  the  case  of  Fox  and  JBorahj  adverse 
)  oooiclusion,  that  the  liability  of  the  ^rectonr  survives  ibB 
nation  of  this  charter,  or  in  conflict  with  the  exposition 
I  baa  hxthertp  been  give9  by  this  Court,  to  the  Goomutt. 
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•Law  rule  applicable  to  defunct  corporations?  If  so,  then  I 
hUTe  sfudied  that  case  to  little  purpose.  Like  aH  the  oiker 
precedents  adduced  fronr  the  State  Courts^  if  affirmed,  in  gen- 
eral term^,  the  CommoYi  Law  doctrine,  that  upon  the  <5ivil  dead 
of  a  corporation,  the  debts  due  to  and  from  it  are' extinguished. 
But  Judge  Graston  proceeds — ^"but  according  to  the  terms  of 
the  original  contract,  the  plaintiff  (Fox)  became  hound  to*  p8qr 
the  money  to  the  defendant  (Hbrah).  This  constituted  him, 
and  not  the  bank,  the  legal  creditor  of  the  plaintiff.  As  such, 
he  has  obtained  his  judgment,  which  is  not  extingtushed  by 
the  death  of  the  Corporation ;  and  which  he  has  the  undonit- 
ed power  to  collect  by  legal  process '^ 

Surely  this  portion  of  the  opinion  of  this  eminent  Jurist, 
must  have  escaped  the  notice  of  the  lynx-eye4  Counsel  who 
have  investigated  this  question  with  such  totiring  industry. 
Because  the  note  was  given  to  Horah,  the  former  cashier  « 
the  expired  bank,"  although  for  the  m*6ney  of  the  bank,  and  lie 
having  no  personal  interest  in  it,  this  Court  hel3,  thdt  being 
the  legal  creditor  of  the  borrower,  and  having  obtained  te 
judgraeritupon  this  note,  as  at  Law 'he  was  entitled  to  do^  the 
debt  was  "wof  cxtingiiishcd"  by  tKe  dissolution  of  the  charter. 
And  that  this  mere  nominal,  ostensible  holder,  had  **  the  iDa^ 
doubted  power  to  boUect  if  By  legal  process".  But  the  Coort, 
siUing  in  Chancery,  decreed  tbdt  it  was  against  conscit&nceto 
tolerate  so  unjust  a  proceeding ;  and  consequently,  granted  an 
injuncfiwi  to  "restrain  the  judgment.' 

•  If  this  unreal,  shadowy  "and  se^tning  liability  from  Fox  to 
florah,  and  which  cOuld  have  been  defeated  in  this  Stbte,  evoi 
at  Lawj  according  to  the  unifortn  decisions  of*  this  Court,  was 
not  extthguished,  becku^e,  on  its  face,  thd  note  was  made  pay- 
able to  Ilorah  as  cashier,  although,  in  fact,  due  and  owing  the 
hank,  how  can  it  be  claimed,  upon  the  authority  of  this  case, 
that  this  primary,  direct  and  personal  liability  of  these  direct- 
ors is  cut  off^ — destroyed,  by  the  expiratioi^  of  this  bank  char- 
ter ?  And  if  it  he  not,  is  it  against  conscience,  in  these  credi- 
tors, to  compel  the  payment  of  their  demand?  Would  a 0)011 
of  Equity  find  any  pretext,  here,  for  interposing  to  filueld ihese 


DECATUR,  AUGUST  TERM.  1854.  4te8 

Moaltrie  et<d,vM,  Smiley  and  Neai. 

SdEendants  from  the  consequences  of  their  ewn  uck}ionvhdged 
delinquency?  .  •'  \ 

It  would  be  a  waste  of  time  to  review,  at  length,  .tho,  other 
ni^ee.  .  JF\?x  an(2  JTbraA  is  the  strongest.  -  Apd  bythaii^'J.eull 
viUing  to  hlkve  thi?  judgment  tested  and  tried,  and:if'  founikip 
liostility  to  it,  pronounced  erroneous. .  In  this,  as  well  ^  trx.'H|l 
tih^  other  cases,  from  Alabama,  Tennessee  and  else^heie,  jjfk 
ledflion  of  (he  Court  turned  upon  (he  finct,  that  v^uallj',-..^ 
lefimi^t  corporation  was  a  party  to  the  litigation ;  and.t^fjM- 
iQg  %  corporation  suit,^  it  must,  ui^der  the  commoj[i-l{a)f(^:»l^t|1;^ 
But  no  such  ispue  is  involved  here.  This  suit  is  br<«l|£^«*:V 
Boforce  a  distinct,  Beparate  and  independent  under&fllMl' 
^d  in  ^e  language  of  the  Court,  iijithe  casQ  v^^Hte^i^ 
M  certain  it  is,  that  neither  our  ai?ti  researches  nor  thosof  pf  4lf 
Coiixisel,  have  furnished  any  a^udications**  v^luch  api>iy>tO 
^loh  a  case;. fu&d  mainta^iy that  such  a  collateral  lisbijitl^.fi 
l^lbated  by  the  civil  death  of  the  coi^oratipn.  i^t  ^•^^%- 
Mfgh  examinatictn  of  tho  lO^cJe  raoge  6f  Engli^  wA  ^XjofAwfo^ 
mtkotitieB,  anci£^  and  modem,  I  entertain  tl^e  utm43Ui^9^|(i 
3en^  that  none  such  can  be  fpund.  I  hav^  searched  di$|}iSv^ 
ly  for  the  reasou  upon  whiph  the  nilf  of  th4.  Common  JLaw'  ie 
besed.  I  believe  that  I  haye  stated  and  ap^ied  it  correctly. 
.Sat,8lky  Counsel^  ^nd  tiiis  I  consider.  the-mcfSt  plausible 
view  that  h^  beeu  taken  of  this  <|uestion,  when  the  .charter 
waa  disaolved,  bgr  its  expiration  or  from  fiAy  ether  cause,  the  entire 
eontraot^  ^d  every  pari  thereof  was  vacated ;  for  tl^  contraot 
Ma^  |in  CAtirety,  yf,  .could  not  l>e  dissolved  in  part,  and  still 
nibfiist  for  certainpurposes.  Jhe  State  agreed  to  gsanCto  the 
ptookholdersy  upon  certain  precedent  conditions,  the  firanckiae 
findbodied  in  the  charter^  and  the  stockholders,  qa  their  puict^ 
agreed,  alnongst  other  thhigs,  that  they  would  not  jq^einore^thw 
ihiee  t^ne8  the  amonnt  of  the  capital  stock  pe-id.  i^f,  over.jMd 
ajiove  the  amount  of  deposits.  Xhat  the  bank  should  ^y  t)^ 
lulls  ia. specie,  when  presented;  and  that  if  wy  of«th^  stogk- 
Ip^lders  AT^  wide  dire^^rSf  tbey.will  not  be  giiil^*<of  4it  evet^ 
inoe;  and  if* they  do,  the  property,  and  .efibcts  of* tint. bank 
^JiaH  be  Uftbla;  and  that  in  addition  to  thip^thQ  direete^^would 
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\)e  liable,  in  their  persons  and  property^  for  said  excess  ;  Idid 
t&at  it  was  further  mutually  understood  and  agreed,  that  if  the 
said  hank  failed  to  comply,  on  its  part,  the  charter  might  be 
forfeited,  and  the  State  might  institute  proceedings  to  vacate 
the  contract ;  and  if  they  were  so  dissolved,  and  also  npon  the 
topiration  of  its  charter,  on  the  first  day  of  January,  1852, 
thiD  contract  would  ne  longer  have  any  binding  force  or  ^ect 
The  real  estate  belonging  to  the  baiik  should  revert  to  the 
gtantors — its  personal  property  be  seized  by  th©  State  ;  and  all 
the  debts  due  to  and  from  it,  at  that  time)  should  be  eztb- 
guished. 

""'  Now  the  argument'  is,  that  as  t)ie  stockholders  stipulated 
ihKt  as  directors,  they  .would  be  personally  #esponsibie  &r  ab 
tmr-issue ;  and  that  pcA:!  of  the  contract  was  obligatory  upon 
them  during  its  existence ;  yet,  it  is*  but  fair,  just  and  'e(faS^ 
ble,  that  they  should  be  discharged  from  it,  since  tke  rights 
and  privileges  guarantied  by  the  charter,  have  been  auraUed 
})f  its  extinction*  That  this  disuse,  by  which  fke  stoeb 
Holden^  ar&  made  personally 'ehafgeable,  is  not  a  super-added 
stipuhttion*,  subseqneiitl^  entered  into  by  the  directors,  at  dte 
time  of  their  election,  but  ah  original  item  in  the  contract,  as 
it  was  ratified  between  the  State  and  the  stockholders.  It 
tras  a  part  of  the  compact  and  coidd  not  i^tirvive  it ;  and  when 
the  charter  expired^  this  expired  with  it,  just  as  all  the  mefQ« 
bcfrs  of  the  animal  body  cease  to  pxdsate  when  the  body  dies. 

This-  ingehioua  method  of  stati^ig  the  'case,  is  opposed;  of 
course,  to  evety  aspect  in  which  we  have  endeavored  to  pre- 
sent t&e  transaction,  and  the  law  arising  out  of  it.  We  are 
ealled  upon  to  point 'out  the  paragraph  in  this  cfaartetr,*  i^oh 
extends  the  individual  liability  of  the  directdrSy  beyond  Ae 
Milod  fix^d  by  the  cbartei'  for  its  own  expiration.  T^ovM  (ttb 
]^mpod6s  of  this  decision,  we  have  conceded  that  all  ^orpwtde 
ifghts  and  liabilities  are  extinguished' by*  the  d&solutioB  of  the 
bank,  on  the  first  of  January,  1862.  We  have  attempted  to 
«faoW  that  this  results,  from  the  tede^ssity  6f  the  omsd;  We 
have  attempted  to  show,'  and  we  think-  tfuccesqfully,  that  fK> 
irach  reason  ap^dies  to  the  persoiAd  ^spomdbilit^  inotutdi  by 
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m  portion  of  the  stockholders)  as  directors^  during  the  existence 
of  t&e  incorporation;  and  no  autlroritj  has  been  cited,  nega- 
tiving this  c<niclusion.  •  We  insist,  therefore^  that  the  burden 
J8  npon  those  who  assail  our  position,  to  pomt  to  the  proof  in 
the  charter^  that  this  individual  liability  ceases  with  that  of 
the  company,  and  that  such  was  the  intention  of  the  Legisla- 
tare.  We  admit  that  this  intention  may  be  inferred,  as  to  the 
aggregate  liability,  from  the  operation  of  the  rule  which  we 
have  been  discussing ;  and  that  the  contract  may  be  read  and 
interpreted,  as  though  this  was  inserted  in  it.  But  we  utterly 
deny  that  any  snch  conclusion  is  to  1)Id  drawn,  so  far  as  Ihe  per- 
sonal accountability  of  the  directors  is  concerned.  Indeed,  apart 
^m  the  legal  view  of  the  question,  the  very  contrary  is  to  be  pre- 
Mmed,  fSrom  the  fact  that* the  very  ground  upon  which  it  is 
oontended  the  private  liability  terminates,  namely :  the  disso- 
lution find  insolvency  of  Are  bank  is  the  very  contingency  con- 
templated by  the  Legislature,  upon  the  happening  of  which 
ihe  super-added- seenrity  would  seem  to  be  most  needed. 

But  let  ns  examine  this  case  as  put  by  Counsel^  a  little  more 
tloeely.  *It  is  said  that  this  charter  is  a  contract,  to  which  the 
Oovernment  is  one  pafty^  and  the  atockholdem  are  the  other. 
By  the  terms  of  the  instrument,  the  Government  granted  eer- 
iftin  privileges  t6  Thomas  T.  Napier  and  others,  which  were  to 
eontinne  till  the  first  day  of  Jan^^ry,  18&2,  unless  forfeited  or 
voluntarily  surrendered  before  that  time.  In  consideration  of 
this  grant  for  *a  definite  and  limited  period^  the  said  ^bomas  T. 
Napier  and  the  otiier  persons  therein  named,  and  all  others 
who  might  fiubsequentiy  become  stockholders  in  said  company, 
etipolated,  a&oonget  other  things,  that  the  debts  of  the  compa* 
jiy  ^dionld,  at  no  time,  exceed  three  times  the  amount  of  th^ 
fltook  paid  in,  over  and  above  the  amcAmt  of  their  deposits, 
Juid  for"  the  fulflmeiit  of  this  agreement,  the  stodkholdezt 
bound  themseWes  in  tWQ  capacitieS'-^one,  as  members  of  iht 
oosporAtion;  and  the  other  aa  individual  stockholders..  A$ 
IBembem  of  the  eespotation,  they  tgrsad  that  the  oorpocatioft 
and  the  laai4s>  tfnements,  go6ds  and  diattels  thereof^  shonUi 
be  chugeible  for  said  excess.    As  individual  stockholdes% 
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they  dgriped  that  their  persons  and  property  should  be  pledged 
and  bound  in  proportion  to  the  value  of  shares— that  each  of 
said  stockholders,  should  hold  in  the  bank,  for  the  ultimate  re- 
demption of  Hs  bills.  And  further,  that  in  case  an  over-issue 
should  be  made,  whoever  of  said  stockholders  should  be  direct- 
ors at  the  time,  should  be  liable  in  their  individual,  natural  and 
private  capacities  for  said  excess,  in  an  action  of  debt,  to  be 
instituted  against  them,  or  any  of  them,  tii^ir  heirs,  exf  cutor^ 
or  administrators,  in  afiy  Court  of  Record  in  the  United  States 
having  jurisdiction  of  the  matter ;  s^d  that  said  suit  might  be 
prosecuted  to  judgment  and  execution^  any  condition,  or  cove- 
nant or  a^eement,  to  the  coatrary  ixotwithstaAding. 

Here,  then,  are  the  same- persons  liable  in  two  different 
ways  for  the  same  debt,  created  inchoately  at  least,  at  tha 
same  time,  by  the  same  instmment,  and  upon  the  same  consid- 
eration^  It  is  not  pretended  but  that  the  Government  htf 
faithfully  kept  fmd  performed  its  part  of  the  contract.  Audit 
is  agreed  by  the  defendants  on  the  record^  that  under  theii 
administration  as  directors,  there  was  an  overrissue .  of  fbilb 
more  than  sufficient  to  cover  the  amount  sued  for.  Jt  is  insist- 
ed, however,  that  becau£te  the  undertakii^g  of  the  stockholders, 
aa  members  of  the. corporation,  that  the  corporation  should  b^ 
liable,  is  eqctinguished  by  virtue  of  the  Common  Law  rule,  its 
chitrter 'having  expired,  the  individual  undertaking  must  fail 
also,  to  which  no  such  rule  applies. 

It  does  seem  to  me^  that  simply  to  state  this  proposition,  is 
to  refute  it.    And  that  it  is  fttjonded  in  neither  law  or  logic. 

It  could  be  satisfactorily  demonstrate!^  I  think,  thl9  was  ^of 
a  contract  made  between  the  State  of  Geeorgia  and  a  corpora- 
tioUy  but  one  whioh  was  entered  into  between  tbe  State  and  the 
inotividtAaU  therein  named,  who^  za  tbe-preambLe  to  the  chax^ 
ter  recites,  had  already  subscribed  for  diest^lk  in  the  conteoir 
plated  bsmk,  and  allsuch  persons  i^  nnghi,  by  assignment  of  stock 
or  othenrise,  become  stopkholders:  whereby.  The  Oinnmereki 
Bank  of  Macon  yirits  brought  into  being.  Bui  I  forbear  to 
enter  upon  thi$  investigation.  Of  one  thing  I  entertain  nfi 
doubt;  and  that  is,  that  had  the  stockholders  in  any  of  ov 
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■uliray  eompanies  stipulated  with  the  State,  that  in  coAsider- 
ktion  ef  the  privileges  and  immunities  granted,  at  the  -expint- 
Ita  of  their  charter,  the  road,  with  all  of  'its  fixtures  and 
tqfuipments,  should  he  transferred  to  the  State ;  and  that  for 
lie  due  execution  of  this  agreement,  they  bound  themselves  &x 
heir  individual,  nattval  and  private  capacities,  in  double  the 
ralue  of  said  property,  no  Court  in  Ihe  United  States  would 
mtate  to  coerce  a  compliance  with  the  contract.  /^Ah!" 
t  wOl  be  said,  ^^in  the  cas^  supposed,  the  instrument  shoim, 
ipon  its  f&ce,  that  tlus  part  of  It  was  not  to  be  performed  until 
he  expiration  of  the  charter".  Very  true ;  but  so  far  as  these 
niSividual  obligationa  are  involved,  it  matters  not  when  they 
tre  sought  to  be  enforced,  whethel-  befbre  or  after-  dissolution. 
Riey  rest  upon  a  wholly  different  footing  from  that  of  corpo- 
»te  liabilities,  to  which  the  doctrine  of  the  Common  Law  rtde 
Ipplies. 

Again:  Suppose  one  of  our  railway  charted  should  provide, 
hat  for  all  injuries  done  to  the  persons  of  passengers,  by  the  mis- 
Nmduct  of  any  officer,-  4hat  said  officer,  his  heirs,  executors  wd 
idninistrators  should  'he  personally  liable  to  the  party  ag- 
grieved, in  an  action  ef  trespass,  in  any  Court  in  which  ho 
i^ght  be  sued,  ^^any  ctmdition,  covenant  or  .agreement  to  the 
Xttitrary  notwithstanding/'  And  that  said  prevision  should 
lot  be  so  construedl  as  to*exextipt  the  corporation  from  liability 
or  sajd  trespass.  And  suppose  a  passenger  should  beserioul' 
7  crippled  by  the  reckleps  running  of  the  train,  on  the  day 
slsfore  the 'charter  expired;  and  that  in  consequence  thereof^ 
10  suit  could  be  prosecuted  against  the  company;  there  being 
10  body  politic  or  incorporate,  answermg^to  the  name,  who 
Mndd  be  sued,  what  is  tkens,  in  this  Common  Law  principle, 
irhieh  would  constrain  the  Court  to  reftise  to  entertain  an  ac- 
ion  against  the  engineer  or  Conductor,  by  whose  mismanage- 
nent  the  damage  was  inflicted  ?  *We  apprehend  that  the  dis- 
iblution  of  the  company  would  interpose  no 'difficulty,  as  to  tbe 
!ight  of  recovery  agahist  the  offending  officer.  And  so  in  the 
laeeatbar. 

Furtiier :  Siq^pose  these  director  had  giyen  their  motet  tb 
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iti68e*creditor8»  for  the  amomit  of  their  claimB,  and  the  corpop> 
ation  had  expired  before  collection  comldbe  mi^e— irotQd  thk 
have  ooBBiituted  a  good  defence,  even  in  Eqniiy,  against  a^  re- 
covery upon  the-notes  7  If  not,  then  it  is  not  allocable  in  the 
daee,  as  it  now  stands.  For  it  is  in^material,  whether  the  ob- 
ligation to  pay  be  by  express  contract  or 'implied,  under  the 
Statute.  If  it  would  be  a  good  defence,  then  we  should  take 
one  step  more.  Under  the  8th  rule,  while  ail  the  directoiB 
who  were  in  office  at  the  time  the  excess  was  committed,  are 
made  liable  to  third  persons,  it  is  further  enacted,  that  such  of 
them  as  were  absent  at  the  time,  or  being  presejuC,  protested 
ag^nst  it,  and  from  whom  a  recovery  i^ay  be  had,  are  entitled 
to  go  over  against  their  associates,  who  were  actually  in  fault 
Suppose  a  i^ecovery  to  have  been  had,  in  this  very  case,  before 
the  expiration  of  the  charter,  and  a  suit  had  bcei^  brought  by 
the  directors,  who  were  innocent  of  actual  wrong  against  thdr 
eoUeagues,  for  re-imbursement,  since  the  expiration  of  the 
charter — can  it  be  supposed,  for  a  moment,  that  the  Legislature 
iAtended  that  the  expiration  of  the  charter  should  defeat  this 
right  ?  In  the  language  of  Lord  Mansfield^  (3  BurrotcSy  870,) 
*^ without  an  express  authority",  and  I  will  add,  a  legislative 
intent  ^Hoo  strong  to  be  gotten  over,  we  ought  not  to  de(e^ 
mine  a  case,  so  much  against  reason".  And  yet,  every  argu- 
ment may  be  urged  in  favor  of  the  application  of  the  Codimoa 
^aw  rule  to  this  case,  as  to  the  one  under  consideration.  This  is 
pn'e  of  the  ^'incidents"  thai;  is  extinguished  with  the  ^'prind- 
pal"— one  of  the  ^' limbs"  that  ceases  to  pulsate  when  the 
"lody"  dies. 

The  individual  stockholders  who  were  directors  when  this 
excess  was  committed,  and  the  corporation,  are  both  principal 
debtors.  I  am  not  sure  but  that,  under  all  of  our  bank  char- 
ters) containing  individual  liability  clauses,  that  instead  of  look- 
ing upon  the  stockholders  as  guarantors  or  sureties  of  the  com- 
pany, that  both  should  be  deemed  principal  debtors^— and  thai 
but  for  the  requirement  that  the  icreditor  shall  first  proceed 
against  the  corporation,  that  he  might  sue  either,  at  his  eleo- 
1iosk^-«nd  this  requirement  id  no  »ore  than  applying  an  -equi- 
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^We  principle,  tjiat  the  debte  should  be  paid  from  the  joiat 
^^ds  of  the  associates,  rather  than  from  the  separate  property 
^aoj  one  of  them,.  But  as  it  rjt^spects  these  dircctcrs  no  su|di 
^rineiple  obtains;  and  by  its  omission,  the  Legislature  has 
^Oajufested  their  interpretation  of  the  contract,  that  it  is  the 
^t  of  the  individual  stockholders,  Tvho,  as  directors,  commit 
ted  the  excess ;  that  it  attached  upon  their  persons  and  pro- 
perty the  moment  the  over-issue  was  made,  and  mi^ht  be  en- 
forped  at  any  time  thereafter,  whether  the  directors  remained 
in  oflSce  or  had  gone  out — and  continued  until  it  was  discharged. 

Much  has  been  said  in  the  course  of  the  learned  and  lengthy 
discussion  which  this  cause  has  occasioned,  as  te  the  hardship 
of  enforcing  this  personal  liability  upon  the  directors,  when 
they  have  been  deprived  of  the  benefits  conferred  upon  the 
company,  by  the  expiration  of  their  charter.  But  were  the 
b^pk  still  in  operation,  would  these  directors  have  a  remedy 
orer  against  the  corporation  for  re-imbursement  ?  I  nm  inclined 
to  tl^^  they  would  not,  for  the  reasons  already  suggested. 
It  will  be  observed,  that  while  under  the  8tli  rule  the  direc- 
tors, who  may  have  been  absent  when  the  excess  was  contracted^ 
or  who  dissented  from  the  resolution  creating  the  same,  are 
entitled  to  recover  out  of  the  directors  assenting  to  such  excess, 
<ihe  amount  which  .they  may  have  been  compelled  to  pay,  no 
proviaign  is  made  for  them  to  have  recourse  over  against  the 
eorj^ration  or  the  other  stockholders  for  contribution. 

But,  under  any  circumstances,  bill-holders  cannot  control  the 
mMter.  They  cannot  prevent  violations  of  charters — stQckhol- 
ders  can.  And  if  the  Legislature  intended  security  to  any 
class,  it  is  hardly  to  be  presumed  that  it  would  be  to  those  who 
violated  the  law  or  acquiesced  in  it,  whereby  these  losses  are 
entailed  upon  the  public. 

Bpsides,  the  stockholders  were  the  proper  persons  to  apply  to 
the  Legislature,  to  intervene  and  prevent  the  Common  Law 
principle  from  attaching  and  depriving  them  of  the  power  to 
oollect  their  assets,  and  xrmke  them  available.  This  duty  did 
not  dey9lve  0]>  the  creditors;  nor  sliould  they  be  chargeable 

,TOf..XVlT42        ...  .       _. 
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iritli  neglect,  nor  ylsited  with  loss  fbr  not  attending  to  it. 
to  prevent  such  consequences,  it  iis  the  duty  of  Courts  to 
ttiie  mogt  liberal  construction  upon  th^se  charters,  and  to  i 
gle  hard  to  get  away  from  the  Common  Law  rule,  so  far 
creditors  are  to  be  prejudiced  by  it,  as  did  the  Supreme  (kmm 
of  Massachusetts,  in  Folger  vs.  Chase,  (18  Pick.  It.  68)  tu^i 
as  have  all  the  Courts  of  this  country  where  the  rights  of  can 
ditors  were  to  be  injtlriously  affected  by  its  rigid  applicadoi 
Every  decision  sustaining  the  constitutionality  of  statuses 
passed  to.pr  event  the  (Common  Law  rule  from  attaching  to  ^A^ 
solved  corporations,  is  proof  of  th'is  assertion. 

The'  charted  uriSer  consideration  is  only  a  part  of  a  great 
system  intended  to  secure  the  credit  of  corporations,  by  super- 
adding the  responsibility. of  the  individual  members,  to  that  of 
the  corporation.     And  after  listening  patiently  to  the  able  and 
voluminous  argument  submitted  at  the  hearing,  and  diligently 
reviewing  the  whole  case  since,  I  do  not  feel  constrained,  by 
any  principle  of  law  or  equity,  good  morals  or  sound  rearoning, 
to  render  the  judgment  of  reversal  which  is  asked  at  our  hands 
by  the  plaintiffs  in  error.     Indeed,  these  all  conduct  me  to  i 
contrary  conclusion.     I  will  merely  6ubJ(5in,  that  on  the  ifiiiwr 
points  in  this  case  which,  with  the  exception  of  that  as  to  inte^ 
eat,  are  mere*matters  of  fbrm,  and  not  bf  substance ;  technicalaDl 
not  substantial  objections ;  we  unanimously  affirm  the  judgmeot 
of  the  Circuit  Court.     In  Lane  vs.  MorriSj  (10  ffa.  B.  162)  (to 
Court  held  that  the  bill-holder  was  entitled  to  claim  interest 
from  the  stockholder,  not  from  the  time  that  t>ayment'wai  de- 
manded of  the  bank,  nor  from  the  return  of  nulla  bona  by  fi« 
Sheriff  on  the  fi.  fa.  against  the  bank,  but  only  from  the  tiiD0 
that  payment  wa^  demanded  of  the  stockholder.     We  see  nfi  . 
reason  to  lay  down  a  different  rule  in  this  suit  against  the  di- 
rectors; still,  this  point  has  not  been  argued,  although- made  ift 
the  bill  of  exceptions.    • 

I  have  now  gone  through  this  case,  and  touched  upon  all  Av 
points  whi^  afppeared  .  W  me  deserving  of  consideTatioiu 
Some,  portion  of  what  I  have  bere  expressed*  might  hmve  btei 
«pared;  and  fii«  ^Diideratum  of  several  of  the  topiei  «iaj  kr 
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deemed  immaterial  to  the  conclusion  to  which  I  have  come^ 
bat  as  they  were  introduced  into  the  discussion,  I  deemed  it 
respectful  to  give  my  views  concerning  them.  That  there  are 
difficulties  connected  with  them,  I  freely  admit.  What  subject 
has  no  difficulty  in  this  world  ?  What  truth,  however  luminous, 
that  projects  no  shadow  around  it?  I  have  written  just  what 
I  believed,  and  nothing  more  nor  less.  After  the  most  labori- 
0123  and  careful  e^aminati(m,  I  am  satisfied  that  my  construc- 
tion of  this  charter  is  tenable,  while  the  opposite  theory  is  not. 
And  that  in  no  point  of  view  can  the  defendants  escape  the 
liability  sought  to  be  fastened  upon  them. 


Starnes,  J.  concurring.    .        ; 

The  main  question. in  these  cases,  in  my  opinion,  •  admits  of 
8  Tery  simple  solution.  The  di£$culty  which  has  arisen,  as  I 
thipk,  grows  out  of  an  error  in  applying  the  Common  Law 
nile,  that  ^^  upon  the  dissolution  of  a  corporation,  its  real  estate 
yeverts  to  the  grantor;  its  personal  estate  goes  to  the  Crown,  (in 
tbia  country  to  the  State)  and  its  debts  are  extinguished,'/  to 
ibe  ca^e  made  against  these  plaintifia  in  error.  That  rule  doe6 
not  aflfect  or  control  these  cases,  for  very  plain  reason^. 

The  debt  here  is  sued  for  as  the  debt  of  individuals,  and  not  as 
tbe  debt  pf  a. corporation;  and  it  was  tbe  debt  of  these  persons, 
before  the  dissolution  of  that  corporation.  It  is  true,  that  the 
Commercial  Bank  of  M9.con  waa  liable  for  all  the  bills  emitted 
by  it,  as  well  those  which  were  issued  in  excess,  as  others;  but 
firom  the  tiniie  tjl^t  excess  happened  under  the  administration 
of  ^bese  direotots,  ih  became  their  debt  ahOj  by  virtue  of  a  provis-* 
ion  in  the  8th  of  the  fundamental  rules  and  regulations  of  the 
ob^rter  issi^ed  to  said  bank.  That  provision  is  as  follows : 
*SThe  total  amount  of  thcdebts  which  the  said  GorpQnttioli  shall 


888  SUPREME"  COURT  OP  GEORGIA. 

Moultrie  et  al.  vs.  Smiley  and  Neal. 

at  any  tiino  owe,  whether  by  bond,  bill,  note,  or  other  cont 

shall  not  exceed  three  times  the  amount  of  their  stock  piid j 

over  and  above  the  amount  of  moneys  actually  deposite^K  { 
their  banka  for  safe-keeping;  in  casfe  of  excess  the  direciC=«jj 
under  whoso  administration  it  shall  happen,  shall  be  liable     ^ 
the  same,  in  their  individual,  natural  and  private  capacitxcfl^ 
and  an  action  of  debt  may,  in  such  case,  be  brought  aga,xD8^ 
them  or  any  of  them,  their,  or  any  of  their  heirs,  executors  or 
administrators,  in  any  Court  of  Record  in  thie  United  StaMs^ 
having  CO  npetent  jurisdiction,"  &c.     The  charter  further,  m if 
for  the  sake  of  explicitness,  and  to  make  plain  the  character  of 
the  liability  of  the  corporation,  and  the  directors  in  case  of 
such  excess,  provides  that  ^'  this  shall  not  be  construed  to  ex- 
empt the  said  corporation,  or  the  lands,  tenements,  goods  and 
chattels  of  the  same,  from  being  dUo  liable  for,  and  chargeabte 
with  the  same  excess,"  &c.  ' 

Thus,  this  regulation  of  the  charter  makes  that  excess,  which 
would  otherwise  have  been  the  debt  of  the  bank  only,  the  debt 
of  the  directors  also ;  and  does  this  in  such  terms  as  clearly 
creates  a  seveml,  if  not  a  joiet  and  seve^ral  Uahiiity  of  this  eo^ 
poration  and  of  these  directors.  And  the  latter  were  so  made 
liable,  ^^in  their  ii^dividual,  natural  and  private  capadties" 
to  tnafanf /,  that  the  excess  happened  under  their  administratkn* 

If  thb  debt,  as  due  by  the  corporation,  has  been  extingmahed, 
it  has  not  been  by  payment;  and  what  show  of  'reason  is  theM 
in  the  proposition,  that  because  the  cfaalrter  of  this  bank  htf 
been  forfeited,  and  it$  debts  are  in  this  way  extingmshod) 
although  this  excess  has  never  beeA  paid,  yet  that  no  recovery 
can  be  had  for  and  on  account  of  it,  against  these  defendants) 
<rho  were  severally  and  independently  liable  to  pay  it?    Tme^ 
the  debt  may  no  longer  exist  against  the  corporation,  yt- 
cause  of  its  dissolution,  nor  against  the  nfombers  of  that  co^ 
poration  qua  corporators,  nor  because  of  their  having  been 
corporators,  but  this  affords  not  even  a  technical' reason,  if  it 
have  ilot  been  paid,  why  it  should  nnt  exist  against  other  pe^ 
sons  who,  by  contract,  or  qua^i  contract,  have  undertake^, 
equally  with  the  corpoiution,  and  severally,  td  pay  the  debt. 
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I  soggest  this  illustration :  We  tqU  suppose  that  the  Mer- 
chant's Bank  of  Macon,  in  this  State,  for  a  valuable  considera- 
tioii,  draws  its  check  on  the  Bank  of  the  Republic  in  New  Yorki 
in  favor  of  A,  citizen  of.  Macon.  In  duo  course  of  trade  B 
agrees  to  receive  this  check  from  A  if  he  will  make  himself 
responsible  therefor.  Whereupon,  A  transfers  it  to  B,  and 
indorses  thereon  an  agreement  to  pay  the  same,  as  a  joint  and 
iftveral  maker,  waiving  all  notice,  &c.  £  goes  on  to  New 
York,  presents  the  check,  and  is  informed  that  there  are  no 
fiinds  in  hand  to  pay  it.  He  returns  to  seek  payment  from 
di0  drawer,  but  in  the  meantime,  tiie  charter  of  the  Merchant's 
Bsnk  has  expired,  and  its  debts  are  extinguished.  Will  a«j 
Me  venture  to  hold  that  the  several  liability  ef  A,  to  pay 
tte  check,  is  aleo  extinguished  because  of  such  dissolution.? 
If  not,  it  should  not  be  insisted  that  the  liability  of  the  direo* 
ton,  in  the  cases  at  bar,  was  extingmshed  by  the  dissolution  of 
tte  coflTporation. 

.  In  this  view  of  the  subject,  all  diflioulty  is  obviated  (if  diffi- 
adty  there  be)  growing  out  of  the  argument,  that  a  chicrter  is 
to  be  regarded  as  a  contract  between  the  stockholders  of  a 
Mrporation  and  the  State ;  and  that  when  a  contract  {alb,  all 
rights  springing  out  of  it  must  go  With  it.  The  right  to  hold 
fliflse  directors  responsible,  cannot  be  said  to  depend,  alone,  on 
tffee  contract  between  the  State  and  the  corporators,  but  springs 
6sl  of  the  statutory  liability  of  these  defendants,  whicb^  if  not 
is  eantrtKlu,  is  qiuui  ex  contractiij  and  was  incurred  bjF  each 
Crector,  when  this  excess  happened;  he,  by  accepting  the  office 
ef  director,  having  agreed  to  become  subject  unto  the  obliga- 
tions and  liabilities  which  the  charter  created ;  ene  of  which 
was,  that  he  should  be  held  responsible  for  such  excess  of  is- 
nes,  as  might  liappen  during  his  administration.  Bullard  vt. 
Brfl,(lJ!fa«m,  292,?98.) 

^Qiis  appears  to  me  a  reasonable  and  just  view  of  the  subject, 
without  reference  to  the  rationale  of  the  Common  Law  rule  to 
wliich  I  have  referred.  An  examinadon  of  the  reasons  for 
tmi  rule,  however,  will  strongly  sustain  the  positions  I  have 
assumed. 
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The  radical  principle  on  which  that  rule  rests  is,  simply, 
that  what  is  due  to  a  corporation,  or  artificial  body,  is  not  doe 
to  the  natural  persons  composing  it ;  and  when  anything  is  doe 
from  such  a  body,  it  is  not  owing  by  the  natural  persons  constita- 
ting  it.  The  same  rule  prevailed  at  the  Civil  Law,  and  was  ex- 
pressed by  the  words,  si  quid  universitati  debetur,  singulis  non 
debetur;  nee  quod  debet  universitaSy  singuli  debent.'*  {If, 
«,  4,  7.  JDomat  Civ.  L.  Boek  2.  Tit.  3  Sec.  3.  3  Par. 
1452*     Angel ^  A.  on  Corp.  chap.  22,  §7.).- 

Of  course  it  folio ws^  that  when  a  corporation  is  dissolved, 
not  having  heirs  or  legal  representatives,  nor  the  legal  possi- 
bility of  such,  if  the  power  creating  it  has  made  no  other 
provision,  its  debts  are  no  longer  due  by  any  one,  or  to  any  one; 
ibi^t  is  to  say,  these  remains  no  person  in  being,  natural  oir 
artificial,  responsible  for  them,  or  who  may  collect  them,  an4 
ikey  must  necessarily  become  extinct.  This  is  all  thatySir 
WiUiam  Blackstone  means  tP  say,  in  the  passage  so  often  cited 
at.  the  hearing  of  this  <!ase,  when  he  says,  ^^that  the  debts  of  a 
corporation,  either  to  or  from  it^  are  totally  extinguished  by  ill 
dissolution;  so  that  the  members  thereof  cannot  recover  or  be 
charged  with  them  in  their  natural  capacities,"  as  is  proven  by 
the  fact,  that  he  declares -this  Common  Law  rule  to  be  ^^  agreea- 
ble to  that  maxim  of  the  Civil  Law"  which  I  have  quoted 
above.  (1  Black  Com.  445.)  And  this  is  what  i^r  meant  by 
the  Tepetition  of  the  doctrine  in  the  other  books  and  cases 
which  were  cited  by  the  Counsel  for  the  plaintiffs  in  error.  I 
will  refer  tQ  a  few  of  the  more  prominent  of  these  cases.  They 
must  be  taken  qs  examples  of  what  is  held  in  the  others;  foe 
to  comment  on  all  would  consume  too  much  time  and  atten^ 
tion. 

Iiet  us  look,  first,  to  the  oase  of  Fox  vs.  Horahy  (3  Ir^d.  Eq. 
R.  358)  a  leading  case  on  this  subject,  and  one  concerning 
which,  in  the  argument  it  was  said  ^^  it  could  not  be  distinguish- 
ect  from  that  at  bar,  it  might  be  over-ruled.''  There  Judge 
GhsUm  said,  ^^when  the  creditor  corporation  died,  and  there 
was  no  sucoessor,  no  representative,  t^e  isolation  of  debtor  and 
creditor  ceased,  and  the  debt  became  necessarily  extinct" 
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Another  esse,  the  tbost  recent  decision  which  was  brought 
"to  the  attention  of  this  Court  {Coulter  ^  BichardSj  Uxn.  w. 
^obertsouy  Trustee,  2  Miss.  Cush.  278)  and  which  was  relied 
upon  hy  one  of  the  Counsel  for  the  plaintiffs  in  error,  as  exceed- 
ingly  appropriate  to  his  case,  very  explicitly  and  forcibly  sup- 
ports this  view  of  the  subject.  Ch.  J.  Smithy  in  that  case  says, 
"  It  may  now  be  regarded  as  the  settled  doctrine,  that  on  the 
dissolution  of  a  banking  corporation,  the  debts  due  to  and  from 
it  af  e  extinguished ;  not  by  an  implied  condition  in  the  contract, 
but  from  necessity,  because  there  is  no  person  in  whose  favor, 
or  agaiBfst  whom,  they  can  be  enforced."  Again,  he  says 
"  A  debtor  and  a  creditor  are  essential  to  the  very  existence 
of  a  de'bt.  There  Can  be  neither  debt  nor  obligation  without 
therct'be  in  actual  being,  or  in  expectancy,  with  the  legal  pos- 
sibility of  an  actual  existence,  a  person  by  whom  tlie  debt  may 
he  paid,  or  the  duty  performed,  as  well  as  a  person  who  may 
receive  the  payment  of  the  debt  or  accept  the  performance  of 
the  obligation.  Wherever,  therefore,  the  payor  or  the  payefe, 
the  debtor  or  the  creditor,  or  the  person  by*^hom  the  duty  is 
tb  he  performed,  or  who  is  td  accept*  the  thing  which  is  to  be 
done,  cedses  to  exist  without  a  representative,  or  the  legal 
possibility  \)f  a  representative,  the  debt  or  obligation  ceases  to 
exist,  and  the  obligation  of  payment  or  performance  is  forever 
at  an  end."  Nothing  can  be  more  correct  than  this,  and  no- 
thing more  in  harmony  with,  and  in  si^pport  of  the  views  which  I 
have  jufift  presented. 

•  It  may  be  true,  as  was  remarked  by  one  of  the  Counsel  for 
the  plaintiffs  in  error,  that  we  cannot* always  find  the  accurate 
reasons  for  a  gi^at  Common  Law  principle,  and  that  such  a 
principle  will  sometintes  survive  the  reasons  in  which  it  had  its 
origin.  But  I  think  I  have  shown,  that  is  to  say,  I  think  Sir 
Willidm  Blackstone  and  others  to  whom  refdraide  was  made 
in  the  argument  as  authority,  have  shown-^and  t  think  Judg^ 
€hx$ton  and  Ch.  J.  Smithy  whom  I  hai«e  Just  cited,  (and  whoie 
opSnions  will  not  be  £sputed,  unless  the  Counsel  take  issue 
with  each  other)  have  diown,  that  the  principle  in  qneitioA  k 
one  which  has  not  survived  the  reasons  on  which  it  is  baiecL 
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Indeed,  it  is,  in  my  opinion,  one  of  those  plain  principles,  wtxidi 
carries  the  reasons  on  winch  it  rests,  in  its  own  inheft-^Qt 
nature. 

The  same  counsel  was  of  the  opinion,  that  the  case  of  3%e 
Mayor  ^e.y  of  Colchester  vs.  The  Executor  of  Seaher  {ZRurr. 
1866)  was  opposed  to  the  idea,  that  upon  its  dissolution  the  deto 
of  a  corporation  are  extinguished,  because  there  is  no  one  to 
sue  and  be  sued.  Lord  Kenyon  said  of  this  case  in  Rex  tv. 
Clarke^  (2  East^  75)  that  it  did  not  pass  without  doubt^  and 
Mr.  J.  Lawrence  observed,  that  it  was  questioned  in  Ra  ci. 
Passmorcj  (3  T.  R.  199)  but  L  am  not  sure  that  what  ¥M 
there  decided  should  have  been  questioned^  and  am  dis- 
posed to  allow  the  full  benefit  of  it  to  the  plaintifis  in  eiror. 
The  Counsel  is  mistaken,  however,  in  its  purport.  In  that  case, 
there  had  been  a  judgment  of  ouster  against  the  Mayor  and 
Aldermen  of  Ae  Borough  of  Colchester  in  the  year  1740,  and 
the  borough  remained  without  officers,  and  without  asserting 
Its 'corporate  rights  until  the  year  1763,  when  another  grant  of 
.chartered  rights  was  made  to  it  by  the  crown,  and  officers  cho- 
sen under  it.  Before  the  old  officers  had  been  removed,  a  bond 
had  been  made  payable  to  the  Mayor  and  Commonalty  by  the 
defendant's  testator,  and  action  was  brought  upon  it  by  the 
new  magistrates^  Out  of  this  state  of  things  arose  the  question, 
whether  or  not  the  old  corporation  had  Ijecn  dissolved  by  the 
ouster  of  its  officers,  and  whether  or  not  the  corporation  sniog 
was  a  new  and  distinct  corporation.  If  the  former  corporation 
were  dissolved,  its  debts  were  extingmshed — ^if  only  dormant, 
and  it  was  revived  by  the  new  grant,  its  debts  were  not  gone. 
Lord  Mansfieldj  on  this  subject,  held  the  following  language: 
"  I  am  clear,  upon  principles  of  law,  that  the  old  corporataon 
was  not  absolutely  dissolved  and  annihilated,  though  they  bad 
lost  their  magistrates;  and  by  virtue  of  the  new  charter thfj 
are  so  revived  as  to  be  entitled  to  the  credits  and  liahle  to  ^ 
debts  of  the  old.  corporation."  And  Mr.;  J.  Wilmot  »p, 
."  Wherever  a  corporation  accepts  a  new  charter,  it  remainij^ 
every  purpose,  as  it^did  before,  though  the  name  be  altered} 


It  11  tbesitaftdd  plain*  that  the  ^aae  irMput  u^  the  0rmid. 
iakt  tbe  eorporatioQ  was  ne^er  dia^olvQJ  j  tWo  iMUajjIffry^botii 
11  ffrtifieiaLpel^onf  in  #«se,  to  whom  iSe'd«>bt  vwi^*  ^^%^i 
iqi90a  could  dot  su^  it  isttcma,  for  want  Qfijffici&r  l^tl^^n- 
Mnedf  a^ordmg  1»  .the  fiewa 
Qifft)rate  being ;  ite^  rights  ami  debt 

liaM  the  legal  poesibilitj  of  being^^jfij^xi        ^  :  r  hi  ^ 

IftiJogous  ia  ite  aiMatiOo,  in  tbis  res 
eceased  peraon,  upan  wbicb  "ihere  baa  been  n^ :  , 
lid  when  it  wa*  rcpreseTited  by  crffit5#?s,  it  could  adsertits  ftglW>' 
\MA  tke  effect  of  what  the  Court  rales  is,  further^  that  if  thU 
Ovporation  h%dbe«n  diaBolved,  it  wonldtfaon  have  parted,  not 
nif  with  aA  $l:uitence^*lmt  the  legal  possibilitj  qf  ever  being 
I  a  situation  to  enforce  its  rights,  or  to  be>h^ld  liable  on  ac- 
MBit  of  its  obngatioDB.  Instead/therefor^^  of  being  opposed 
»4ie  view  I  bmfe  taken"  of  tlie"  reasons  en  which  rests  the 
Ismnon  Law  m^e  under  consideration,  it  directly  snpplorts 

It  was  also  itHRsted  for  the  plaintiffs  in  error,  that  in  ^ 
Miflf  The  Pl'ss.^  Sdeam.  (^  Port  Oibsan  tm.  Moare^(lBi 
Mk.  0nd  Mar.  15T)  it  was  dsoided  that  thongh  the  membmf 
f  <iys  cQi7K>ratioii  had  been  individually  liable  for  the  debV 
Afc  tiie  oorporation,  yet  they  were  released  upon  the  dissoln- 
imi  of  that  corporation,  because  tlie  debt  was  thereby  extin^ 
dbked.  Th^  case  does  not  support  this  remwrk.  Action  was 
liiffe  brought  Dn  the  debt,  as  one  due  t\rom  the  Pres.  k  Be- 
mm.'ot  Part  Oibtfoo.-  I  take  ijt/^  therefore,  that  it  was  a  debt 
06  by  the  corporation  ;^aRj»t  all  erents,  only  through  the  cor- 
eration.  The  F.  k  S.  irtio  contracted  the  debt,  belonged  to 
i#  M  cofporation  which  had  been  dissolved ;  and  suit  was 
ronght  against  the  new.  The  point  made  was,  that  the  new 
hjurter  Was  a  revival  of  the  old,  and  therefore  the  new  corpo- 
slidli  was  liable.  Th^  Court  ''held  that  this  last  Act  did  not 
Bfrtv^  the  old  corporation,  but  wa»  a  new  creation — a  new  Act 
f  .j^oorporationy  and  did  not  revive  former  Jiabilities  of  tlie  old 
irporation  Extinguished,*'  &c.  No  point  ^vnd  made  in  relation 
VOL.  xn-43 
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tQ  the  liability  of  individuftiB  for  the  del>t^  tod  nothiiig  in  re^ 
tioin  therdtq;wa8  deoided« 

*  I  cotdd  easily  show,  that  none  ot  the  eafta^'vrhich  hare  h^ 
dted  controvert  the  views  I  have  presented,  and  thai  some 
them  strongW  suppo^f  them)  but  a  fiirther  examination  of 
woold  pdonpy  too  much  time  and  space.    I  therefore  leaye 
TvitL  the  obseKvatioQ,  that  not  a  single  case  which  I  hav^  e 
seen,  directly  or  indirectly  disturb!  the  ooncl^on,  that  thejn^Mh 
sons  for  the  Common  Law  .rule  we  ha^  been  considerxogi  ^Bkn 
such  as  have  beep  presented ;  and  not  one  in  which  this  role  wru 
recognised  and  applied,  was  a  case  in  which,  by  the  t^nm 
of  the  charter  or  otherwise,  the  natural  person  ag^ainst  wtioa 
suit  was  brox^ht,  h^  been  made  equally  and  severally  h$^ 
mth  the  corporation  for  the  debt. 

If  then,  such  be  the  reasons  fer  this  rule,  ther^scBos  and  t^e 
rule  fail  to  apply  to  these  eases,  when  it  is  shown  thstlhisebu^ 
teroontaind  a  provision,  by  virtue  of  which  and  by.  reason  of 
their  having  accepted  office  subject  to  it,  these  directors  becaioo 
liable  individually  and  severally,  together  with  ihe  bank,  Cor  ib0 
payment  of  any  excess  of  issues  beyond  what  the  ehai:ter«h 
ihorized,  which  might  happen  during  their  adjninisthition;&B 
then,  notwithstandiiig  the  dissolution  of  the  cOrporati<m,  tkere 
did  remain  a  person  who  was  liable  for  the  debt,  and  agaiBltr 
whom  action  could  be  brought  for  it. 

There  being  no  difference  of  opinion  between  the  memb6i* 
of  £he  Court  as  to  the  other  point  made  in  these  cases,  Uie  JQig- 
ment  of  the  Court  thereon  is  delivered  by  my  brother  Lwf^ 
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Smiley  brought  an  action  of  debt  against  Moultrie  and  others. 

bis  declaration,  he  alleged  that  the  defendants  were  Hhe 
lectors  of  the  Commercial  Bank  of  Macon,  on  the  29th  of 
ptember,  1847 ;  that  the  bank  then  owed,  and  up  to  die 
IngiBg  of  thnt  hia.  suit,  had  continually  owed,  an  amotmt  of 
bis  exceeding  three  times  .the  amount  of  the  stock  of.  the 
ok  paid  in,  over  and  aboTe .  the  amount  of  moneys  aotuld| j 
pdfliied  in  its  vaolta  for  safe-keeping ;  that  he  tNis  then  a 
iditQr  of  the  bank  foi'  one  hundred  and  seventy  ddlarSi  be- 
Im  damages  and  intereat|  by  being  the  holder  of  t^tf  jSroiBii'- 
ry  notes  of  tho  batik  to  that  amount ;  that  he  had  go^io^g- 
mtB  against  the  bank  upon  these  uotee,  and  had  had  jlE.  j^r 
ned  on  the  judgments,  and  that  the  JL  fas.  had  been  reton^ 
1^  '*vith.  the  entry  on  them,  of  no  property  to  be  found. 
To  ihia  declaration,  the  defendants  pleaded  that  the  ejeiateney 
'  the  bank,  by  the  act  incorporating  it,  was  limited  to  the 
rife  day  of  January^  1862,  a  day  which  (at  the  time  of  filing 
la  plea)  had  passed. 

To  this  plea  the  plaintiff  demurred,,  and  the  Court  sustained 
a  in  the  demtnrrer.  f^  .'.•:,»•. 

To  that  decision  the  defendants  excepted,  and  it  iS'tb^t 
hioh  they  have  presented  for  review  to  this  Court. 

On  review,  a  minority  of  this  Court  have  aflSrmed'that  judg* 
Mt.  I  cUd  not  think  that  that  judgment  ought  to  be  affirm- 
ly  and  therefore  I  dissented  from  the  judgment  of  this  Court, 
am  now  to  atato  my  reasons  for  my  dissent. 

The  declaration  io  this  case  is  founded  on  a  pari  of  the  eighth 
de  of  the  oharter  of  the  Commercial  Bank  of  Macoti;  The 
ghth  rule  ia  as  follows:  ^^The  total  amount  of  the  debts 
hioh  the  said  corporation  bhall,  at  any  time  owe,  whether  .by 
9nd,  bill,  note  6»  other  contract,  shall  not  exceed  three  times 
le  amount  of  their  stock  paid  in,  over  and  above  the  amount 
r  moneys  actually  deposited  in  their  vaults  for  iafe*keeping — 
I  eaee  of  excess^  the  directors  under  wjbose  'administration  it 
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dball  happan,  shall  be  liable  for  the  same  in  their  individis 
natural  ani  priviLte  capacities,  and  an  actioB  of  debt  may^ 
0tC^  ease,  be  brought  against  thefh  or  anj  of  them,  their 
^{  tiielr  heirs^  executors  or  admiaistratoray  in  any  Conrfc 

in  the  United  States  haying  competent  jorisdietioa^ 
$i  of  thorn,  by  any  creditor  or  creditors  of  th<;  said  corpoi 
*^l^V^d  ^^^y  ^^  proseonted  to  judgment  and  excovtion,  ^ 
lQi>fKtt|iotLi^vcnant  or  agreement  to  the  eontrary  Aotwithst&v 
bg^ :  jBat  t^Li^  shall  Aot  be  construed-  to  exempt  the  said  oocp 
'^  •^,      ratioi^^^^^lands,  teai^ements,  goods  and  chattels  of  th«  sane 
.,  5^     from  being  also  liablo  for  and  chargeable  with  the  said  ttotv; 
''•  4iijd«iich  of  the  said  directors  who  may  h^Te  beea absent  wlM 

tlie  dflHMxcess  was  oontrafeted  or  createdi  or  who  may  hsw 
4)i&eeu^  Vrom  the  itosolntion  or  act  whereby  the  same  tm 
80  contraci^d  or  created,  shall  be  liable  as  other  direcM 
&r  cfiaid.ez^^ess.  But  such  directors  may  be  entitled  to  reoow 
out  of  iiie/directors  assenting  to  such  excess,  by  action  of  iMt 
or.  o|(i^ybt  ^ase  the  amount  which  they  may  have  besn  sob* 

-:  AsflNp||g  the  declaration  to.  be  true,  the  **  promissoiy  noli^ 
of  the  baiik,  considered  as  consolidated,  are  evidence  of  the  O 
?'  ^^^^tttlt^L^^^^  ^^^  nTigle  debt.  ..  But  the  debt  is  a  debt,  to  A 
:«;^;V^''-^^^^^^v  ^^^^^  are  ^Miablo*'  two  partic^-*-the  bfOik'ikililtjf 
'•^SRP^  ^^  ^^^'^  ^^®  ^^^  evicA^nce  of.  the  ^istonoirfi^^f 
^' independent"  debt^  to  the  pajrniijnt  of  one  of  which  is  fif 
ll^.bnBAk,  and  to  the  payment  of  the  other  the  directors*    7 
ime  is  manifest,  both  from  the'language  and  the 
'  eighth  rule*     This,  therefore,  I  shall  assume 


bl  is  one  which  exists,  as  I  think  I  may  sSy  all 
jf  sictftraiTf — by'som^  contract,  either  expressed  <hp 
^9!his'd0bt  is  One,  (jtiirihe  recovery  of  which,  thd  j 
MblFStbal^nn  the  ^id  dighih  rule  is  ah  action  of  deb 
thatl^^mx  VL(diak  which  always  has  to  be  founded  on  e 
The  debt-  is  .alsi^'  one  which  is  evidenced  by  ^'  ftf 
notes,"  and  tlieBO>ii^' 'charter  makes  to^bo  contracts  r 
eighth  rule,  wh^4i.^wkya4  .^^  The  total  amount  of^t' 
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^l^lok  the  said  oerponition  shall,  at  any  tlm^  owe,  whether  bj 
I^And,  hill,  naie  or  other  contract^  shall  not  exceed,"  fcc;  and 
^tt  in  the  eleventh,  when  it  says,  ^^the  bilb  obligatory  and  of 
**^^^t,  ncteM  and  other  eontmct$  wbataoerer,  on  behalf  of  said 
^^^poration,  shall  be  binding,"  kc. 

^Besides,  if  the  eharter  is,  itself  a  contract,  every  provision  in 

^  uiiist  be  some  part  of  the  contract^—mnst  be  matter  of  oon<* 

^K^ct    And  this  Court,  in  the  IrvingUm  Bridge  Co.  ot.  Hcar^ 

WiMi,  (6  j3-a.  H.)  decided  a  charter  for  the  mcMporation  of  a 

btidge  coijspany  to  be  a  oontract. 

This  debt  exists  by  coiitract.  Who  are  the  parties  to  the 
tQBtract?  on  one  side  the  bill-holder,  on  the  otiber  the  parties 
1i4>le  to  pay  the  bills — the  bank  and  the  directors. 

Now,  when  on  one  side  of  a  contract  there  js  ib  plun^i^roT 
parties,  they  must  stand  as  joint  cbntrhctors^lo^-irl  'joint  and 
several  contractors,  or  as  several  ^px^d^urs.  In  refei^ee, 
therefore^  to  the  contract,  und^  Uelsighth  rule  for  the  pay-- 
ipeal  of  these  bills,  tUe  bank  and  the  directors  are  to  be  oon- 
^fAm^i  aa  occupying  the  relation  of  joint  contractors  or  of 
jgi^t  hud  several  oontnft;torS|  oy  of  several  contractors. 
v^  J^  of  these  parties,  thus*  liable  to  pay  the  bills,  the  one  I 
think  is  a  principal,  the  others  suretiefi.  The  diroctors,  in  my 
opinion,  are  but  sureties  for  the  bank — they  hnve  been  so  treat- 
ed by  the  plaintiff  himself.  He  first  sued  the  bank,-  and  had  a 
vetnni  of  no  property,  aa  against  the  bank,  and  he  st9tes  these 
fiiteta  ki  his  doclafatiQU,  as  a  part  of  the  caus^  of  action  which 
he  has.ag^st  the  directors,  and  the  plaintiff  ic^  on  one  side,  the 
party  t&  the  contract — that  id  tp  say,  is  the  holder  of  the  notes, 
.r  Aiid*^that  the  bank  occupies  the  plaf  e[  of  a  principal  in  the 
contract,  also  appears,  I  think,  from  this,  Uiat  it  was  the  bank 
wdLiKOt'the  directors,  it  is  to  be  presuA^lhat  got  the  consid- 
era^n  which  there  was^  for  the  issue  ePth^notes.  If  the  bank 
itself  hl^  paid  these  notes,  .could  it/  hridSpg  on  to  that  consid«> 
eration,  go  over  upon  the  dirfictMri^hq^^make  them  repifj  it, 
what  it  had  paid  in  taking  upf.tHk  n6tei  ?'  Whereas,  if  .the  di- 
rectors had  paid  the  notes,  -^fJjtt  is  there  to  prevent  them  from 
baving  had  re*-imbutkefuent^Sraa  the  bank  ? 
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Does  not  tho  same  tbihg  appear  too  from  t)iiB  ?    The  chai 
by  the  fifteenth  rule,  provides  that  the  stockholdets  shall  A 
bound,  m  person  and  property^  for  th^  ultimate  redemption  ct 
the  bills  issued  by  th^  bank,  meamng  does  it  not,  such  bills  a# 
shall  be  issued  not  in  '^  excess"^— (he  eighth  rule  haying  said^ 
that  for  the  redemption  of  those  issued  in  excess,  thp  directors^ 
as  well  as  the  bank,  "should  be  liable.    Now,  under  a  skmlar 
provision  to  this  fifteenth  rule,  contained  in  another  bank  chu^ 
ter,  this  Court  has  said  that  the  relation  which  th^  stoekkoUkn 
sustained  towards  the  bank,  was  that  of  sureties.  (11  (?«.  jt 
517.    8  Cf^cu  It.  478.)    And  whatever  reasons  exist  for  sayiog 
that  as  to  the  bills  issued  not  in  exeesSj  the  stockholders  sbifl 
be  sureties  and  the  bank  prineipal,  the  same  reasons  eiistfer 
saying  that  as  to  the  bills  Aiued  in  exceskj  the  direetcm  daD 
be  sureties  and  the  bank  prineipal.    So  to  me  it  seems. 

I  think  I  may  say,  then,  of  these  parties,  thus  liable  by  0(tt- 
tract  to  pay  these  bills,  the  ohe  party  stands  as  principal,  tai 
that  is  the  bank  ;  the  other  as  surety,  and  that  is  the  dirsoim 

If  this  be  so  then,  as  by  the  law  of  principal  and  soretji 
whatever  even  dischargei  the  principal,  although  it  does  BOt 
extinguish  the  debty  dischargesf  the  surety-^e  dissolution  <i 
this  corporation  was  the  discharge  of  the'  directors  from  iUl 
liability;  for  the  dissolution  of  a  corporation  is,  without  dispsle, 
the  discharge  of  the  corporation  itself  from  its  debts. 

But  say  it  is  not  true  that  the  directors  are  only  sureties  kt 
the  bank,  then  the  debt  being  but  a  single  debt,  they  must  Ve 
liable  to  pay  it  either  as  joint  contractors  with  the  bank,  or  H 
joint  and  several  contractors  with  the  bank,  or  as  several  tm^ 
tractors.  .  Let  them  be  considered  as  liable  ia  one  Of  then 
ways. 

Now  it  is  a  general  principle  of  law,  that  when  what  is  but  a 
single  debt  exists  agdSnst  several  person^  whetiier  as  joint  con- 
tractors or  as  joint  an4  several  contractors^  or  as  aeveral  con- 
tractors, whatever  extinguishes  the  debt  as  to  one  of  the  con- 
tractors, extinguishes  it  as  to  all. 

This  principle  follows  from  the  nattur»  pf  extihguidnKftat 
What  is  the  nature  of  extinguishment  ?    ^^  EzTXHCT  commetli  cf 
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ilie  yerb  eztinffuire,  to  deotroy  or  put  out;  and  arentis said  to 
be  eztiiigaiabed  when  it  is  destroied  and  pat  out".  (1  Q>ke 
Liu.  147  6.)  '^  ExTiNauiSHMBKT  in  emiraeU^  the  de8traotii<»i 
of  a  right  or  contract,  the  act  by  -which  a  contract  is  mado 
Toid."  (Bemv.Law.Dic.)  *^Whekisvbb  a  right,  title  or  interest 
is  destroyed  or  taken  away  by  th^  act  of  God,  operation  of  law, 
or  act  of  the  party,  ihis,  in  many  books^  is  Called  an  extinguish- 
ment'*. (S  Bac.  Abr.  ^Mxtingwkmefdy.  These  defini- 
tions, indeed,  give  but  the  common  impoH  of  the  word  extin- 
guishment. 

Now  when  a  debt  is  "destroyed,"  **pnt  o«t,"  e^inffuishedy 
as  to  one  of  the  parties  to  it,  the  debt  is,  of  oecessit^,  as  to  all, 
destroyed — put  out — extinguished.  To  destrpy,  to  put  out,  to 
extinguish  a  thing  at  all,  or  as  to  any  other  thmg,  or  for  any  odier 
purpose,  is  to  destroy,  to  put  out,  to  extinguish  the  thing  wholly, 
is  to  all  other  things — ^for  all  purposes.  To  say  differently  is 
to  say  that  a*  thing  may  at  one  and  the  same  time  be  dead,  and' 
yet  alive.    Can  a  thing  be  mo)re  than  extinguished  ? 

A  common  instance  of  extinguishment  happens  when  one  of 
the  parties  to  a  eontraot  for  the  payment  of  money  pays  the 
money.  Let  say  a  bill  of  exchange  be  paid  by  mny  of  the  par^ 
tiee  to  it — ^by  the  drawer-r*by  any  endcnrser — ^by  the  acceptor — 
the  debt  due  to  the  holder  is  toteily  extmguished.  He,  if  pud 
by  the  acceptor,  (say)  cannot  also  get  payment  from  the  drawer. 
Hie  debt,  by  om  payment  of  it,  is  whoUy  extinguished.  That . 
is  to  say,  when  his  debt  is  extinguished,  as  to  one  of  the  parties 
liable  to  him,  by  a  payment  made  by  that  party,  the  debt  is, 
as  to  all  the  parties  liable  to  him,  equally  extinguished. 

Bo,  let  it  be  supposed,  that  in  this  case  this ,  debt  had  been 
once  paid  the  biD-holder,  by  either  the  bank  or  the  directors, 
can  there  be  a  doubt  that  the  debt  would  not  have  been  extin- 
guished! as  to  both  the  hfOk  $nd  the  directors  ? 

But  payment  is  but  one  of  the  means  which  exist  for  extin* 
gnialung  a  debt.  And  there  can  be  no  difference,  as  to  eoll- 
seqoences  between  itn  extbgnishment  of  a  debt,  produced  By 
one  means,  and  the  extinguishment  of  it  produced  by  any  other. 
I^  tiierefore,  a  debt  is,  by  any  means,  as  to  one  of  tfiepartief 
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Bable  to  pay  it,  extii^giiishedy  it  Is  ezluiguiahed  as  to  all  ib 
partiea  liable  to  pay  it    Payment  can  do  no  more  than  atm- 
gniah  a  debt — whatever  extingnidiea  a  debt  doea  aa  mncli  • 
payment  can  do. 

.  The  general  rule  then  is^  that  whatever  extingniriiea  wbi  is 
bat  a  single  debt,  as  to  one  of  tbe  parties  liable  to  pay  thedri»| 
extingnishes  the  debt  as  to  all  the  parties  liable  to  p$y  it 

Now  one  of  the  effects  o^  the  dissolutiim  of  a  corporaltion  ii; 
that  all  of  the  debtSLdue  to  and  firom  the  corporation  are  eitifr 
gnished. 

That  this  is  One  of  the  effects  has,  after  the  most  elal)oatt 
argnmeni;,  been  held  by  this  Court  In  Thornton  v$.  Lam  (U 
Ga.  B.  491,)  the  language  of  this  Court  is — ^^wfay  so  nroch 
time  and  jtalent,  labor  and  learning  hAve'  been  emplojei  ti 
establish  a  proposition  which  no  body  denies,  viz:  thai  thi 
debts  of  a  corporation,  either  to  or  from  it,  are  eztingniakedkl 
its  dissolution,  I  am  at  a  loss  to  Comprehend.  Certain  'A  Wi 
that  it  was  recc^gnixed  by  this  Court,  at  this  place,  two  Jem 
ago,  as  it  had  been  on  more  than  one  occasion  preTiovtj"* 
Inde^  in  this  case,  this  proposition  was  admitted,'  both  bj  te 
Counsel  for  the  drfendant  and  by  the  majority. of  the  Court 

It  follows,  that  when  this  batJc  was  dissolved  by  the  eijm* 
tion  of  the  term  of  its  chart^,  this  debt,  which  it  owed  to  dPi 
bill-holder,  was  extinguished ;  and  the  debt  having  been  extJa- 
gnished,  as  against  the  bank,  it  follows,  from  the  nature  ef  tf* 
tinguishment,  that  it  was  also  extinguished  as  against  the  direct- 

This,  phunly^  is  the  necessary  conclusion  from  the  foregoisg 
propositions.  It  is  therefore  true,^  if  the  propoeitiona  aie  tone. 
J  have  endeibvored  to  show  ^t  they  are  true. 

It  was  at^ed,  however,  for  the  defendant  in  error,  that  one 
of  these  proportions  is  not  true  in  the  absolute  form  in  whiA 
it  has  been  stated,  vie :  the  proposition  that  c^  the  diasolatioll 
of  a  corporation^  the  debts  to  it  and  from  it  are  extingiDBhedi 
It  was  contended  that  this  proposition,  to  be  true,  should  have 
had  annexed  to  it  a  condition — such  a  conditioa  as  wonU  have 
Bide  it  asBUne  this  ionn :  on  the  disaolutioii  of  a  ootporatiei^ 
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t^o  debtfl  are  extingaiahed,  provided  there  is  not  00016  cme  ia 
^xietenoe  to  sue  for  the  debts  the  corporation  oiinfi,  and  to  be 
sued  for  those  it  owes ;  but  if  there  i^  any  such  pen  on  in  ezist- 
ence,  then  thej  are  not  extinguished.  The  addition  of  this 
condition  was  made  necessary,  it  was  urged,  by  the  i  haracter  of 
what  was  alleged  to  be  the  reason  of  the  rule  of  extinguishment 
—that  reason  being  alleged  to  be  the  non-existence,  on  the  dis* 
solution  of  a  corporation,  of  any  person  to  sue  for  the  debts 
due  to  the  corporation,  or  to  be  sued  for  those  due  from  it. 

The  truth  of  this,  one  of  these  propositions,  -has  perhaps 
another  objection  to  struggle  with — one  which,  however,  was 
not  urged  in  this  case,  although  in  the  case  of  Tltrnton  vs. 
LarUj  (11  Ga,  R.  496,)  it  was  relied  upon  and  stated  in  these 
words  :  "  And  why  should  it  be  thought  a  strange  thing  for  the 
corporation,  itself,  which  12  primarily  liable  to  be  exonerated  un- 
der the  operation  of  the  Common  Law  ri^le  to  which  we  have  ad- 
rerted,  and  iov^  personal  liability  of  the  stoclholder,  which  is 
secondary  only,  to  be  retained  and  enforced  ?  It  would  not  be 
pretended  that  a  debt  due  by  the  bank,  and  upon  which  there  was 
antiMJbrMr,  could  not  be  enforced  against  the  latter,  notwithstan- 
ding the  discharge  of  the  principal.  Nor  is  this  any  now  principle, 
eiihef  in  le^slatiqn  or  jurisprudence.  It  has  occtirred  a  thou- 
sand times  and  oftener,  no  doubt,  under  the  bankrupt  acts  of 
England  and  of  this  country,  that  i\m  principal  debtor  has  been 
released  by  law,  while  the  debt  has  been  enforced  against  other 
parties  to  the  paper,  who  were  in  no  way  interested  in  its  con- 
sideration,  which  cannot  be  said,  by  the  by,  of  these  corpora- 
tiona". 

ThiM  objection,  if  allowed  to  prevail,  would  produce  a  radi- 
cal change  in  the  proposition  or  rule — it  would  expunge  from 
the  rule  the  word  extingi^ishy  and  substitute  words  expressive 
of  a  differetit  idea — it  would  make  the  rule  lake  this  form  :  on 
the  dissolution  of  a  corporation,  the  corporfttion  13  *'r.ror?cra- 
tecP'  from  the  debts  due  from  it,  but  the  debts  themselves  are 
not  eztinjfuiihed.  They  r^ain  in  existence,  and  may  he  en- 
forced against  any  other  persons  who  happi*n  also  to  be  par- 
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tica*  to  them.    As  to  the  debts  due  to  the  bank,  the  rule,  if 
auide  to  take  this  form,  is  silent 

OvL^t  the  statenf^ent  of  the  inile  to  be  modified,  in  one  or 
both  of  these  ways?  This  is  the  question  which  I  will  noir 
try  to*  answer. 

I  think  the  hile  is  not  to  l^e  modified  in  either  of  these 
ways.  And  my  reasons  for  thid  opinion  are — ^First,  That  in 
all  of  the  many  places  in  wlaich  I  have  seen  the  rule  stated, 
there  is  not  one  in  which  it  is  stated  with  either  of  these  mod- 
ifi<sations ;  »nd  the  modifications  are  so  very  important  as  to 
make  toe  feci  sure  that  if  they  existed,  they  woldd,  in  flome 
place,  at  some  time,  by  some  body,  have  been  mentioned  in 
connection  with  the  rest  of  tte  rule.  Secondly.  I  have  read 
a  gpod  number  of  decisions,  made  by  dififerent  Courts,  irhieh, 
if  this  rule  be  subject  to  these  modifications,  otmst  have  been  the 
reverse  of  what  they  are.  Thirdly.  What  I.  regard  as  the 
reason  of  the  rule,  will  not  permit  the  rule  to  take  these  mod- 
ifications. 

As  to  my  first  reason,  I  find  the  rule  stated  in  BJaeh^w^ 
in  these  words :  '^  The  debts  of  a  corporation,  either  to  or  fron 
it,  are  totally  extinguished  by  its  dissolution ;  so  that  the  meOH 
hers  thereof  cannot  recover  or  be  charged  with  them^  |n  theiv 
•  natural  capacities".    ^2  Black.  Com.  484.)    In  JTen^  io(  th^se: 
^^The  debts  due  to  and  fron^  the  CQrp<»'ation,  are  all  extin- 
guished.   Neither  the  stockholders  nor  the  director  ^  troi- 
tees  of  the  corporation,  can  reoover  these  debts  Or  be  charge! 
with  them,  in  their  natural  capacity"*     (2  KtnCu  Com,  SSS.) 
In  Angell  ^  Ames,  in  the  same  words  as  in  Slackiton^,     (jlii|f* 
^  A.  §779.)    In  &rantj  the  latest  Engjidi  work  on  corpora- 
tions which  I  have  seen,  the  rule  is  stated  in  these  words :  ^'The 
corporation  (by  dissolution)  is  wholly  gone ;  and  with  it  are 
lost  and  avoided  all  its  claims,  debts  and  liabilities^  of  all  kinds* 
Both  the  property  choses  in  action  and  other  rights  of  ,the 
corporation,  as  well  as  its  liabilities,  tp$o  facto,  pass  from  it  on 
the  eVent  of  dissolution".     {Srrant  on  Corp.  803.) 

,NoWy  to  give  the  rule  exactly  as  i(  i9>  wa«  part  of  tli0  Mgp- 
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1  bnsin^fls  of  these  writers.  It  is  to  be  inferred,  therefore) 
It  if  the  rule  is  subject  to  the  aforesaid  modifications,  these 
iters  did  not  know  of  it 

[h  every  decision  of  any  Court  which  I  have  seen,  in  whicli 
I  role  is  stated  or  acted  on,  except  that  of  Thornton,  vt. 
\ney  (11  Ga,  R.)  it  is  stated  or  acted  on,  in  a  sense  the  same 
tliat  expressed  by  the  writers  aforesaid.  Of  these  decisions, 
wever,  I  will  refer  only  to  such  as  also  support  my  second 
vumj  which  is,  that  there  are  decisions  in  good  number, 
iehy  if  this  rule.be  subject  to  these  modifications,  would  havd 
1  to  be  the  reverse  of  what  they  are.  These  I  will  mentioft. 
The  first  is  a  decision  made  in  Delannrat'ef  and  made  on  these 
rts:  An  incorporated  bank  got  a  judgment  against  a  debtor 
it.  Afterwards  the  bank  was  dissolyed  by  the  limitatidn  of 
•h^rter.  A  year  or  two  after  the  dissolution,  the  Legidl^ 
P0  passed  an  act  ''reviving,  renewing,  continuing  and  extend- 
{  the  corporation  from  the'first  day  of  March,  which  was  in 
»  year  1830,  until  the  first  day  of  March,  1835,"  and  <'  revi- 
ig,  renewing,  granting,  oontinuiiig  and  extending  the  powers, 
i:fileges,  rights  and  immunitieB  th^ettfare  granted  the  said 
iporation."  After  the  passage  of  this  act,  the  baiik  took  ifVk 
HPV  facioB  on  the  judgment,  to  revive  it.  The  defendanty 
King  other  things,  pleaded  that  by  the  dissolution  of  the  cor • 
ration,  the  judgment  was  extinguished.  This  plea  was  held 
*  the  Court  to  be  a  good  bar.  Cammercidl  Bank  i*».  Loch- 
rmI  (2  Sarringtonj  14.)  -  The  language  of  the  Court  is  this: 
When,  therefore,  the  Commercial  Bank,  by  the  positive  pt^ 
dttDit>f  its  continued  charter,  had,  after  the  first  day  of 
arch,  '1830,  ceased  to  exist  atd  was  then  dissolved  withotit 
iher  a  representative  or  the  possibility  of  one,  as  no  provision 
iftade  by  our  laws  for  a  representative  in  such  a  case,  the  debts 
IB  to  f^  became,  at  the  instant  of  dissolution,  in  the  emphatic 
Dgoage  of  the  law,  extinguUhed — ^not  the  nght  to  or  remedy 
r  the  debt  suspended  merely,  but  the  debt  itaelf  annihilated." 
le  word  of  the  Court  is  *^  annihilatedj"  not  ^*  exonerated'.'. 
nd  the  act  of  the  Court  is  according  to  the  word.  Now  here 
IB  a  ease  in  which,  notwithstanding  the  dissolution,  there  was 
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some  body  to  l)'ring  6ait — the  revived  corporatioiL     Tet  the 
decision  was,  that  the  revived  corporadon  eoold  not  bruj; 
the  suit — ^whereas,  the  decision  should  have  lieen  just  the  re- 
verse of  thttt,  had  the  role  been  that  dissoluiion  et&ngmheB^ 
corporation's  debts  onlj^  when  there  is  no  body  to  sue  or  be 
9iied. 

The  next  decision  to  wl^ich  I  refer,  is  one  made  in  Teimes- 
see,  in    White  vs.  Campbell  et  dL  (5  'Humph.  38.)    It  waa 
made  on  these  facts:    After  the  expiration  of  the  charter  of 
an  incorporate  bank,  that  of  the  Baj\k  of  the  State  of  ToAim- 
see^  one  of  the  bail's  debtors,  gave  the  ^[Nresident,  dirtcton 
and  company  of  the  jbank  a  note  for  the  debt;  And  to  leeore 
ttie  note,  executed  a'deed  of  trust — on  this  note,  judgmaDttal 
'rendered  at  law,  and  on  the  judgment,  a  fi.  fa.  was  iflBoel, 
.  whi<sh  w^  levied  on  the  property  contained  in  the  de^  <rf  tmA 
Afterwards,  the  person  to  whom  the  deed  of  tmst  was  sufki 
.filed a  bUl  to  hl^velhat  deed  set  asideas  illegaL- 
.     The  Court  say  ''that  The  Bank  of  th#  State  of  Tenneoee 
wa«  not  in  existence  at  the  time  the  note  and  deed  <^  jMt 
•Were  executed,  is  n<^  and  cannot  be  controverted.    The  neeii^ 
Mgry  consequence  is,.that  both  the  note  and  the  deed  of  trat 
are  inoperative  and  void,  'tilie  6ne  for  the  want  of  a  ptje^ 
,the  other  for  the  Want  of  a  etstiii  que  truH.*'    And  thejdte 
what  I  have  quoted  from  Kent   .  The  Court  add,  ''  But  it  is 
argiued  that  it  appears  from  the  <mar#er  of  the  defendant^  t^ 
the  debt  was  faii'Iy  due  from  the  defn&dant,  Campbell,  aftd  dat 
the  intention  in  executing  the  note  and  deed  of  trust,  w«i  ^ 
secure  the  stockholders  in  that-amount,  and  nottheinstttutMS* 
This  argument  ie  a  fallacy.    We  cannot  recognise  the  eziMr 
ence  of  stockholders  of  a  defimct  corporation," '&c. 

Now  here  was  some  body  to  sue  and  be  sued,  viz :  the  ps^ 
ties  actually  contracting  with  each  other ;  and  here  wa0  till 
intention  on  the  part  of  those  parties,  that  one  might  sue  ike 
other;  for  it  appeared  ''that  the  debt  was  fairly  due  from 
Qampbelt,  and  that  the  intention  in  executing  the  note  was  to 
secure  the  stockholders^  and  not  the  institution".  Yet,  tke 
Court  held  that  one  party  could  not  sue  the  other.     So  cofi- 
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"jgletely  was  the  old  debt  extingmshed^  that  it  could  not  serve 
as  tho  foundation  or  consideration  for  a  nev>  prmntsey  secured 
\j  an  instrument  under  9eaL  This  seecis  to  hare  been  the 
view  of  the  Court. 

The  next  decision  to  which  I  refer,  is-  one  made  in  Alabama, 
in  PaschaU  V9.  WhiUetty  (11  Ala.  N,  Series^  472.)  It 
was  made  on  these  facts :  ^^  The  plaintiff  in  error  having  re- 
covered a  judgment  against  the  Gainsville  k  Naakeetah  Bail- 
road  Company,  a  corporation,  caused  the  defendant  to  be  sum- 
moned us  a  garnishee".  He  answered,  among  other  things^ 
'^that  the  conpanj,  previous  to  the  issuing  of  the  garnish* 
ment,  ceased  to  have  any  legal  existence".  HhiB,  answer  the 
Court  held  to  be  a  sufficient  one..  The  language  of  the  Court 
10,  >^  Bc^  for  whatever  oaqse  it  may  become  defunct,  we  have 
wen  that  the  debts  due  to  and  from  it,  are  totAHjextingiUihed; 
tmd  in  no  just  sense  can  one  be  said  to  be  its  debtor,  either  an 
a  stockholder  or  otherwise".  Tet,  in  the  case,  there  were  parties 
«iid  a  pipceeding  between  them,  the  garnishor  and  garnishee-—- 
the  garnishment.  The  garnishment  was  founded  upon  a  judg- 
flMftf  obtained  against  the  corporation,  before  its  -dissolution ; 
and  in  ordinary  cases,  a  judgment  may  be  enforced  against 
fffoperty,  ev^i  if  there  is  no  existing  party  defendant  to  the 
judgment,  if,  since  Judgment,  the  defendant  has  died.  But 
not  in  the  case  of  a  judgment  against  a  dead  corporation.  In 
dkMl  oase^  the  debt,  say  the  Court  in  italics,  is  exttnguuh&d. 
That  is  the  word,  not  ^'exonerated" — ^not  that  the  defendant 
is  personally  exonerated,  and  the  debt  left  open  against  his 
{Mopeity  and  his  sureties.     They  do  not  say  this, 

I  next  refer  to  a  decision  from  Mississippi-^that  made  in  the 
President^  ^e.  of  Part  Gibson  v$.  Moore,  (13  JSmedes  ^  Mar- 
Aair$  It.  158)  on  these  facts.  Moore  had  an  account  against 
Ihe-President,  kc.  of  Port  GKbson.  After  the  account  had  be- 
come due,  the  charter  of  th^  President,  &c.  was  repealed. 
Shortly  after  its  repeal,  it  was  revived.  After  the  charter  had 
been  revived,  Moore  sued  the  revived  corporation  for  his  ac- 
4eount. . 

The  Court  say,  "13ie  Act  of  repeal,  when  accepted  by  the 
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corporation^  was  a  dissolution.    It  is  now  the  settled  doctriii^ 
upon  Common  Law  principles,  independent  of  any  Statute-  de^ 
daring  a  diffetent  role^  tkat  upon  the  dissolution  of  a  eorpon- 
tion,  the  debts  due  to  and  from  it  are  extinguished.    This  is 
conceded  'm  argument".     And  they  hold  the  account  to  be 
extinguished.    Yet,  here  is  somebody  to  sue  and  be  sued  If 
the  rule  is  such  us  not  to  extinguish  debts,  but  only  to  suspend 
them  until  somebody  can  be  found  tQ  be  sued,  here  itas  the 
place  for  it  to  have  come  in  and  made  the  Court  give  a  judg- 
ment just  the  opposite  of  that  which  it  gave.  .  Here  the  did 
debtor,  himself,  was  again  made  alive.    And  if  the  rule  ifoM 
not  let  him  be  sued,  would  it  have  let  Qis  surety  be,  8u]q)0fiog 
he  had  had  one  ?    This  Court,  I  think,  would  haye  said  BOt 
It  would  have  said -^^extinguishment"  must  have  its  efdoU 

I  oome,  now,  to  the  decision  in  S'ox  vs.  ffarah^  made  in  N. 
Caiolma,  (1  IreddF$  JEq.  B.  858)  on  these  facts :    A  lott 
WW  obtained  by  Hoekins,  with  Fox  and  Long  as  sureties,  froA 
the.  State  Bank  of  K«  Carolina.    The  note  was  made  payahlB 
t0  Horah,  cashier.    Upon  this  note,  Horah  sued  the  partkf 
;to  it  and  got  a  judgment  against  them4    Pending  the  aotioa 
the  charter  of  the  bank'  expired,  and  an  attempt  was  dMi 
made  td  set  up  this  occurrence  as  a  legaji  defence:  but  itftib^ 
because  the  Court  held  that  ^*the  legal  interest  in  the  Mt 
was  in  Horah,  and  the  action  properly  bi'Qught  by  hirn^  tad 
whether  M  was  a  trustee  for  the  bank,  or  any  other  ptiwiB) 
was  an  inquiry  with  which  a  Court  of  Law  had  no  coneafi." 
Then  Pox  filed  a  bill  aghast  Horah,  in  which  he  inrfsted  Aat 
by  the  expiration  of  the  bank'ir  charter,  the  debt  \mA  \ 
extinguished  in  equity,  notwithstandix^  that  at  law,  ih 
quence  of  the  legal  tilie  to  the  debtl>^ng  in*  Horah,  the  debt 
might  not  be  extinguished-    And  the  Court  sustained  his  VSL 
The  opinion  Was  delivered  by-  Cf-aston^  J.  and  it  seems  ti 
hare  been  well  considered.    It  is  certainly  Tory  dearly  expres- 
sed.    The  opinion  ha$  in  it  these  words :     ^  When  the  credilor 
corporation  died,  and  there  was  no  suecessoi>-^Hiio  representa- 
tive— ^the  relation  of  debtor  and  creditor  ceased,  and  the  debt 
became  necessarily  extiinct.''    '^UpOn  the  death  of  it»  bank, 
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rlikomt  nicceiaioxi  or  representatirv,  tliiB  debt  beeame,  ly  lawi 
bfl  MSomjileUlj  ezthiguiBhed  as  it  would  have  been  by  %  release 
mm  the  corporation." 

Now  in  this  case,  there  was  some  body  to  sue— -ftome  body  te 
ie  sned — there  was,  in  fact,  a  suit  at  law,  and  what  is  more^  a 
^ndgment  of  recovery  in  that  soit^— and  a  judgment  resting  np- 
on  a  title  good  at  law  against  the  worlcL 

If,  then,  in  such  a  case,  the  Court  held  the*  debt  to  be  extin- 
gniahed  evi^n  in  equity,  it  is  certain  that  the  Court  could  not 
karo  considered  the  true  rule  to  be  that  on  dissolution,  tha 
flfibte  are  not  extinguished  if -there  remains  any  one  to  sue  oc 
kesued.  But  let  it  speak  for  itself:  ''It  is  urged  that  al- 
though the  defendant  has  po  equitable  title  to  this  money,  nei- 
&er  has  the  plaintiff,  and'  therefore  the-  Court  ought  not  to 
mlorfere,  but  suffer  the  Uw  to  prevail.  Now,  without  repeal 
mg  what  has  before  been  stated,  that  tiie  extingniiihHHmt  «f 
die  creditor's  equitable  right  annihilates  the  CMputaUe  debt»  » 
ttat  the  plaintiff  no  longer  infM^^^and  therefore  in  equity,  has  a. 
jparfect  right  to  this  money,  it  is  enough  that  be  does  not  owe 
it  W  dM  defendant,  to  give  him  an  equity-  against  the  defend* 
w$L  The  money  is  yet  in  the  plaintiff's  hands,  and  he  has  a 
Pf^  to  keep  it  against  all  the  world,  unless  it  be  required  finotti 
him  by  one  to  whom  it  is  due,  or  in  behalf  of  one  to  whom  itis 
due.    Melior  conditio  posndentii. 

In  riiort,  the  Court  rides  rough  diod  over  the  idea»  that 
because  there  may  be  some  body  to  sue  and  be  ^ed,  the  debt 
liliot  eztiqg^ished. 

,  Kqw  these  deeisions  are  all  certainly  in  point,  to  show  that 
ep  the  dissolution  of  a  corporation,  the  extinguishment  Or  i^on* 
ei^fcingiushmeiit  of  the  d^bts,  does  not  depend  on  whether  there 
is  any  body  to  sue  ^r  be  sued^  They  are  in  pomt,  to  show  that 
notwithstanding  thera  may  be  somebody  to  sue  and  be  sued, 
yet  the  debts  are  eztingmshed. 

But  these  decisions  being  the  decisions  <^Coutt8  which  have 
never  beeiji  ikiade  the  exponents  of  what  the'  Law  o£  Qeorgiais^ 
an^  it  is  tme,  ^ot  to  be  considered  authoritative  to  her  Cotarts. 
S^  ptrhq^they  ])»ay  be  regpurdedaa  aomeevidenoe  QfwhM 
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id  il^e  Cbfltmon  lam  npt)n  the  qnestiofi^  and  tiiat  is'  the  part  (ff 
the  Law  of  Georgia  which  govems  the  question.  ' 

They  are,  some  or  all  of  them,  isx  point  too,  to  showtbt 
extinguishment  of  thcr  debts  does  Yiot  mean  snspensibn  of  (be 
debts—"  exoneration"  from  the  debts. 

I  will  now  turn  to  a  cduple  of  cases  that  are  more  antboritft- 
tive — ^a  couple  of  old  English*  cases : 

"  A  parsonage  appropriated  to  a  prior  oRen^  t9as  charged 
with  an  annuity  y  and  after ^  was  seized  into  the  King*  8  handij 
and  it  tvas  enacted  b^  Parliament  in  time  of  H.  V,  thd 
the  possessions  of  prior  aliens  iSHOULD  renUiin  in  the  King^ 
his  heirs  forever  ;  and  the  King  granted  the  parsonage  to  (m- 
other  and  his  successor Sy  as  it  r^as  in  the  King's  handi*,  ud 
the  chargQo  brought  a  writ  of  annuity  against  the  grantee  of 
the  parsonage,  &e.  Arid  the  best  opinioQ  was,  that  the  aluuDt; 
is  determined,  for  the  corporation  is  dis^ohed^  ( VinetH  Mir* 
Bmty  JB.  b.  A.) 

Now  if  by  ther  dissolution  of  this  corporation^  the  antraity  wU^ 
it  owed,  was  merely  suspended  fer  want  of  ^mne  one  to  be 
0aed  for  it,  that  want  wniisr  supplied  by  the  reyival  of  the  o(R^ 
poration  in  a  new  parson  }  and  the  decision  should  have  bett 
that  the  new  parson  was  liable  t6  pay  it.  Tho  decision,  bowerftf 
was,  that  by  the  dissolution  of  •  the  corporation,  the  aimn^ 
was  *^ determined.*' 

^M^ney  was  borrowed  by  ihe  Company  of  Woodmangertj  ^ 
were  ineorparatedy  and  u  bond  was  seated  with  their  amfi^ 
sealy  and  s^ibscribed  by  th6  defendants,  who  were  two  <of  tke 
principat  of  the'  company.  The  bond  yfh/s^na0erint  unhsni 
gv.  Ncs  registrum  and  gudrdianos^  ^.  of  the  comptfny  ^ 
Woodmoilgerdy  teneriy  ^.  /  and  now,  the  company  b^ing  di$^ 
vedf  action  was  brought  against  those  who  subserved  the  hv^ 
Imt  ruled  that  it  could  not  lie,  so  the  plaintiff'  was  non-sidt'' 
( Viner's  Abr.  Corporations  p.  ^*)  • 

It  seems  that  in  this  case,  two  membect^  of  the  corporalioa 
subscribed  the  bond ;  and  that  the  corp<n«tioa  s^k^  the  bond* 

Xhe  defendants  did  not  plead  non  eH  factum.    B(k  I  bfo 
that  fliey  signed  the  bond  aa slurries.  .hOniflu^noi 
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tAj  Uiey  rikolildkiTedignedk  at  all,  except  ft  is  tbftt  thejmii^ 
llMOBie  bound;  still,  I  amy  be  miittkeniii'this.  If  so,  the  re- 
port of  the  case  which  is  in  Zee.  387 — ^it  being*  ZdmtmA  vs. 
JBrawHf  viU  probably  correct  me. »  That  report  is  not  irithin 
lay  reack 

Assuming  that  I  am  right — aasoming  that  these  defendants^ 
"by  subscribing  the  bond,  intended  to  bind  themselves,  then  Ihe 
ette  is  directly  in  point,  to  show  that  the  extinguisfament  of  the 
debts  which  follows  the  dissolution  of  a  corporation,  is  one  whieb 
follows,  whetber  there  is  any  bpdy  left  to  sue  or  be  susd/  fer 
Ibe  debts  or  not ;  and  ako  to  show,  that  this  extinguishment 
meiins  the  extinguishment  of  the  ilebt'— pot  a  suepcnsidn  of  the 
debt-— not  an  exoneration  from  the  debt 

In  relation'  to  this  last  point,  ris :  whether  the  extinguish- 
Biettt  of  the  debts  consequent  on  a  dissolution  of  a  corporatioto, 
18  not  to  be  considered  merely  as  a  di$eharge  or  exoneratiim 
of  the  debtors  from  the  debts,  in  the  same  way  as  the  discharge 
of  a  bankrupt  is  a  discharge  or  exonerfition  of  him  from  his 
debts,  I  have  a  few  more  words  to  say. 

It  was  not  insisted  in  the  argument. of  this  esse,  that  the 
extinguishment  of  corporation  debts,  on  a  dissolution  of  the  cor- 
poration, is  of  the  eame  nature  as  that  of  the  discharge  of  a 
fcanknpt  on  his  bankruptcy,  from  his  debis.  It  wss,  howefer, 
said  to  foe  of  the  same  nature,  by  this  Court,  in  the  case  of 
Thornton  vs.  Lane^  as  may  be  seen  in  the -passage  from  that 
case  which  I  have  quoted.  Hence,  I  think  it  my  duty  thus 
ioriher,  to  notice  the  pomt. 

In  the  first  place,  then,  the  language  of  the  law  which  defines 
ike  consequences  of  bankruptcy  to  the  debts  of  the  bankrupt, 
is  different  from  that  which  defines  the  consequences  of  dissolu- 
tion to  the  debts  of  the  corporation.  The  Jangusge  for  the 
ibrmer  is,  that  the  bankrupt  shall  be  duehargedirom  all  debts 
due  by  him  at  the  time  he  became  a  bankrupt — ^not  th^t'the 
debts  shall  be  extinguUhed.  Qn  the  contrary,  there  is  another 
part  of  the  same  law  which  says  that  the  debts  are  to  get  thier 
dividends  of  the  bankmptls  estate,  irtiich  they  could  not  do  if 
vok  Zfr^-4S 
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.Ihej-irere  things  -that  had  been  ettiiigfiiflhdk  The  lailgwgt 
-9t  Ihfr  law,  with  redpecttothe  conaeqnetcM  tf  diasohition,  uid- 
immij  is^  that  th^  dobts  lUre  exHnffuiihed. 
r  But  in  the  aecood  place,  the  Banknipt  Acts,  tfaeiB6elv«8|  pvd- 
viie  for  keeping  the  bankrupt's  debts,  after  his  ban]craptcj,  alife 
agaitet  other  persons  liable  for  the  same  debts.  ^^  By  the  fikat- 
«te  10- Ann.  15,  the  discharge  of  a  bank]*apt  fix)m  his  debt, 
tkail  not  be.  construed  ta  release  any  other  person  who  was 
jUkrtner  in  trade,  or  jointly  bound,  ^r  liable  to  the  same  debt 
Wth  the  bankrupt".  (  Com.  Dig.  Bankrupt  D.  34.)  This  prtf- 
visicm  -was  carried^  into  the  new  general  Bankrupt  Act  of  6 
Qa.  4, 16.     {Eden  Bank.  Law,  896.)  .    . 

In  the  Bankrupt  Act  t>f  the  United  States,  passed  in  1811, 
«  siiftilar  provision. was  inserted.  It  is  in  these  words:  ^^P^o- 
fndedf  that  no  diacharge  of  any  bankrupt,  under  this  Act,  rioH 
release  or  discharge  any  person  who  ma^  be  liable  for  Ae  same 
4eh%  as  a  partner,  joint  contractor^  inderser,  surety  of  odle^ 
^ise,  for  or  with  the  bankrupt*  ^    {Sec.  41.) 

What  is  it,  thep,  but  these  statutory  provisions  that  prevsnti 
the  mere  disoharge  from  his  debt,,  of  even  a  bankrupt,  firom 
operating  as  a  discharge  of  all  those  bound  with  Jiim  or  for  hioi 
to  Uie  payment  of  the  same  debt  ?  But  thercf  are  no  such  pro** 
Tisioas  of  law  to  control  the  much  stronger  thing,  eo^inguitk' 
fnmt  of  tiie  debt,  consequent  on  the  dissolution  of  a  corport* 
ii(m.  Must  not  that  thing  then  have  its  full  operation?  1 
think  it  must. 

My  third  reason  for  thinking  that  the 'true  rule,  as  to  etttn-^ 
guishment,  does  not  take  this  form,  viz :  that  the  debts  are  ex- 
tinguished only  in  case  there  is  no  one  to  sue  or  be  suQd  for 
them  is,  that  the  only  arguQient  which  I  ever  heard  used  in 
favor  of  the  rule's  taking  that  JTorm,  seems  to  me  not  to  be  wdl- 
founded.  That  argument  is,  that  o^  dissolution,  the  debts  atd 
ex|ingaished,  beeause  then  there  is  no  one  to  sue  or  be  sued  for 
them*  This,  according  to  the  argument,  is  the  reason  of  tba 
rule^  What  I  have  already  ^id,  shows,.!  think,  this  not  to  be 
the  reason.  In  addition,  I  wish  to  hazard  a  w<Jrdas  to  whafc 
is  the  reason. 
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'This  mle^  &&  to  extinguishment  of  the  debts  on  diseolutioaj  iB 
mfc  a  partot  the  general  rule  which  defines  the  whole  coriae- 
[o^nces  of  dissdutioB.  That  general  rule  is  stated  by  Angefl 
^  jlmes^  c<m*ect]jr  no'donbt,  in  these  words:  ^^At  Common 
JEW,  mpon  .the  civil  de^th  o£  a  corporation,  till  its  real  estate 
«nucming  unsold,  reverts  to  the  gntntor  and  his  heirs ;  for  the 
«Tersion,  in  such  an  fcvdnt;  b  a  condition -annexed  by  the  law, 
nasBiuch  as  the  cause  of  the  grant  has  failed.  The  personal 
state  in  England  vests  in  the  King,  and  in  our  country  in  the 
M^ple  or  State  as  suoseeding'>to  this  right  and  prerogative  of 
l|^e  Crown.  The  debts  due  to  and  from  it,  are  totally  e^fi- 
(oiahed ;  eo  that  neither  the  members  nor  Erectors  of  the  cfor- 
NnratiQn  can  be  oharged  with  them'in  theit  datural  capacities.'^ 
How,  itseenR  to  me  tikat  thtf  reasdn  of  the  latter  pakt  of  this 
nto  is  to  be  found  in»  lh6  eflstence  of  the  two  fbnner  partdL 
yier  these  two  partv'of  the  rule  had  stripped  the  corponfCion 
€«itB  whole  property--^hsid  deprived  it  of  its  entiro  metaft  of 
^ying  its  debts,  the  bedt  tUng  remaining-to  l)o  done  with  tte 
lebta  was  to  extinganA  Ahem-;  so  that,  as*  to  him  who  owned 
iheim^  they  might  not  serve  as  a  iBouree  of  vain  hope ;  and  as  to 
tkote  whom  he  might  suppose  to  oire  them,  the  disj<Hnted  meini- 
!M!»  of  the  dissolved  corporation,  they  might  not  be  turned  int6 
in  instrument  of  useless  harrassment  and  expense.  And  to 
gtingnish  them  wa«f  beet,  even  though  there  might  be  others 
lx>und  as  sureties  for  their .  payment.  For  in  such  case,  the 
nnnsties,  if  made  to  pay  th^ra,  would,  tUemsetves,  become,*  by 
neh  payment,  the  holders  bf  die  same  debts,  and  as  much  en* 
itied  to' have  the  debts  paid,  by  the  corporation,  as  the  original 
nreditors.had  been.  '  And  the  origipal  creditors  and  the  sure- 
ties, thus  become' Creditors,' wotdd  be  parties  equally  innocent — 
equally  meritorious.  Thero  is  no  reason,  therefore,  why  the 
mreties^  rather  than  the  original  Creditors,  shotdd  be  made  the 
ndTer^rs.  There '  are  *sOme  reasons  why  they  shiHild  not  be. 
Hore  oT  evil  would'  come  of  making  then!  the  sufferers  than 
ironld  of  making  the  original  creditors  the  sufferers.  To  make 
fbem  the  sufferers  quiet  things  would  have  to  be  disturbed ; 
Ihere  "would  have  to  be  arrangements  for  getting  the  money  to 
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pay  the  debts,  &c. ;  the-cohviiyaiiceaf  Ihe  meneyvvben  g<>t^  ^ 
tjbe  creditors ;  the  adjustment  of  the  sums  due ;  ihe  irritin^   ^ 
aoqiiittances,  &c. — trifles  it  ip  true,  yet  implying  some  Aegarm 
of  evil;  the  loss  of  soma  little  time  and  labor;  the  incurtxi^ 
of  4ome  little  expense ;  the  undergoing  of  some  degree  of  troo^ 
ble  jand  vexation.    AH  this  evil,  such  as  il'  is^  wquld  be  wred 
by  making  the  original  creditors,  instead  of  the  sureties,  be  the 
Bufferers.     In  all  other  respeots,  the  two  classes  would  itand 
equal.    The  mwm,  that  of  two  innocent  parties,  one  of  whoa 
must  suffer  mekor  est  a^itio  pimideniiif  is  net  only  Uw  but 
wisdom.  . 

This,  as  to  the  debts  due  /r#m«  corporation.  As  to4o8e 
due  tQ  it  this:  3j  one  of  the  two  first. parts  of  the  g^senl 
rqle,  the  goods,  that  is  the  eheses  in  jMtsetmn,-  pass  to  the 
King.  The  debts  due  to  the  bank,  if  coUected,  woidd  befitme 
cio$e$  m  pouesswn ;  and  eo,  by  that  part  of  the  rule,  tbflj 
woidd  merely  follow  the  ogme  of  the  other  goods  and  p«0  ts 
}he  King.  Why  did  uot  the  rnle^  instead  of  extiftguishTng 
ddbts  of  this  sort,  require  them  to  be  orilebted  imd  paidonr 
to  die  King?  Perhaps,  for  Ae  reaaon  that  at  the  early  tins 
when  the  rule  was  a  making,,  such  debts  were  trifles  noi  irortk 
the  King's  pursuit,  or  perhaps  as.  the  qaestion  wkem'suohclebtt 
should  go  to  was  a  question  of  pure  bounty,  it  was  thought  by 
the  makers  of  the  rule  that  the  ^*  poor  debtor"  is  a  more  deaenr- 
ing  object  of  bounty  than  the  great' King. 

.  I  hasard,  then,  the  opinion,  that  the  true  reason  why  ihe  lt« 
extinguished  the  debts  due  by  a 'corporation  on  its-dissoludoi 
was,  that  it  had  UieJf  first  exttnguished  all  the  means  by  whidi 
the  debts  could  be  paid :-  by  giving  back  the  corporation's  real 
property  to  the  person  from  whom  it  had  come,  and  by  tnmi^ 
ferring  its  personal  property  to  the  King.     . 

Indeed,  could  the  law-maker,  when'  making  this  rule  as  tf 
extinguishment  have  said,  it  is*  necessamy  to  extinguish  thr 
debts  ^eause  there  is  no -one  to  be  sued  for  them  ?  for  tfie 
law-maker  must  have  known,  that  by  the  law  as  it  stood,  when 
iie  was  making  the  rule,  a  debt  is  not  necessarily  extinguished, 
because  there  is  no  one  to  sue  or  Ji>e  sued  for  it    Wh^a  a  man 
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there  is  no  one,  at  first,  to  sue  or  be  sued,  as  to  to  debts, 
te'debts  are  not  extinguished.  So,  when  a  trustee  diet 
rraaoved  from  his  trust ;  so  when  a  debtor  is  without  the 
liotion.  Was  it  ever  thought  that  inability  to  bring  suit 
e0Q  eases,  was  a  reason  i^ich  made  it  ndcessarj  to  say  the 
I  ehould  be  extinguished  ? 

■teas,  therefore,  the  law-maker  had  had  for  making  l^s 
of  extinguishment  some  other  reason  thtfn  that  which  ex- 
a  these  cases,  viz :  a  mere  want  of  some  body  to  sue  or 
led,  wpuld  he  have  made  the  rule  the  rigid  one  of  extin- 
mient,  which  it  is  ?  Would  he  not  rather  hare  made  it  oxM 
IT  to  that  \^hleb  exists  in  the  case  of  the  dtasohitioa  of  a 
ml  parson,  which  is  that  tke  colleetion  of  the  debts  due  to 
!iroln  such  person,  ishall  be  suspended  until  a  suecesior  oaa 
ipointed  to  take  the  place  of  the  deceased  person,  but  na 
IT?  How  eaay  fof  the  law-maker  to  haye  said  this,  if  hit 
I  want  was  some  body  to  sue  and  be  sued.  But^this  he 
lot  say.  What.he  said  was,  that  on  the  dissblutvon  of  an 
m2  person,  its  debts  should  be  extinguished— ^ts  property 
\i  not  h^  administered  for  the  benefit  of  ereditors,  bt^ 
td  go  by  the  mere  operation  o£  law- to  othehh— the  land  to' 
from  whom  it  had  come— rtfae  goods  to  the  King. 
>  much  as  to  what  is  and  what  is  not  theteason  of  the  rule. 
\e  result  of  the  whole  Inquiry,  in  my  opinion  is,  to  make 
me  meaning  of  the  rule,  that  on 'the  dissolution  of  a  eor« 
tioa  its  debts  are  extinguished  this,  that  on  euch  dissolu^ 
the  debts  are  anntAiZa^ed— annihilated  aitoltUelyj  not 
itionally-^not  on  condition  that  ther^  is  -no  one  to  sue  or 
led  for  them. 

ibis  be  the  true  meaning  of  the  rule,  it  follows  that  on 
oaaolutlon  of  this  corporation,  this  debt  was  totally  anni- 
m{— annihilated,  both  as  to  the  corporation  and  as  to  the* 
tors. 

id  the  practical  result  would  be,  that  the  plea  of  the  di- 
TB  ought  to  be  considered  a  good  bar. 
ma  fiMT  I  .have  treated  the  case  as  having  but  one  aspect-^ 
which  presents  the  bank  notes  as  constituting,  each^  onfy 
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Mtf  single  debt ;  but  that  a  debt  duo  bj  eon^a^  not  by  iart^ 
wd  due  by  two  separate  parties — ^the  bank  And  the  divedtdrs— *«« 
;aAd  the  result  at  which  I  have  arrived,  has  been,  as  above  iti^ 
ted,  the  extinguishment  of  the  notes,  both  as  to  the  bank  aacg 
directors.  And  diis,  it  seems  to  me^  is  the  only  aspect  wlnc^ 
the  ease  has. 

.  Let  us  suppose,  however,  that  it  has  another«^-^«a  aspect  oT 
tort.    Let  us  suppose,  that  though  there  is  only  a  single  debt 
due,  but  due  fVom  both  the  bank  and  the  directors ;  yet,-  it  k 
a  debt  fouiided  on  a  tort.  -  Let  us  suppose,  if  we  xsan,  that  sl- 
though  the  charter  is  a  general  contract,  and  the  notes,  to  k 
be  paid  are  each  particidar  contracts,  and  the  liability  of  dM 
directora  is  a  liability  growing  iuccluaivdy  out  of  tiie  diirtii» 
and  a  liability  td  pay  these  notes;  yet,  notiwidifltandiiig  iH 
this  liability,  on  the  part  of  the  direotoni,  is  »  liabili^  omif 
,  ing  in  torf,  and  not  in  oontract,  whilst  flie  liabUity,  en  tht  yiil 
of  the  bank  itself-*-«  liability  growing  oat  of  the  eame  ^9» 
ter — a-  liability  to  pay  die  same'  noteBy..i8-oCie  somduig ii 
ooptract*  and  not  in  tort.    If  this  be  snpposable)  let  us  sip 
pose  it.    Then  the  question  will  be,  the  bank  and  the  diiwM 
being  each  liable  for  this  one  single' tort^  L  *e.  one  tort  for  sack 
bank  note,  doeft  the  extinguishment  of  that  liability,  as  to  Ikl 
bank,  extinguish  if  as  to  the  directors  ?    And  i  say  it  dodii 

^^  Also,  if  two  men  doe  &  trespasse  io  ^anotber,  who  rebisflf 
to  one  of  tbem^  by  his  deed,  all  actions,  personalis ;  and  BBk» 
withstanding,  sueth  lui  action  of  trespasse  Against  lho«  olhai^ 
the  defendant  may  .w^ll  show  that  the  trespasse  was  done  tf 
him  and  by  another,  his  feHow,  and  Ihat  the  plaintiflE^-  by  Ui 
deed,  (which  he  sheweth  forth)  released  to  his  fellow  all  aetien| 
personalis,  and  demand  the  judgment,"  &c.  This  is  the  text  of 
UttUton]  and  the  commentary  of  Cok^  oonreiqpQnds  with  dM 
text.  .  (Obitf.  1^^.-282,  o.)      ' 

If  a  release  of  the  right  of  action  for  a  torty  given  to  tOB  of 
two  torffMr^r;^,.  releases  the  other,  much  mono  would  an  eilin- 
guishment  of  the  debt  or  d^msg^  due  for  a  tarij  as  to  one  of 
two  tortfea^i,  extinguish  thoi  debt  or  damages  as  to  the  od^r. 
Can  there  be  a  doubt  of  this? 
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.  -•  Whether  the  debt  of  the  directors,  then,  be  one  .by  t0i  or 
hj  contiBcty  the  effect  is  the  same.  Thaextingmshmentof  the 
dt»bt,  «s  to  the  bank,  is  the  oxtiagoidanest  of  the  debt,'  as  io> 
ihe  directors.  *  ♦  -      .      * 

-  Hitherto,  I  have  gone  xm  thesappoisition,  that  thb  bill-holder^ 
in  this  case,  had  b^t  one  debt  due  to  him  on  each  of  his  billa>. 
though*  it  was  due  to  him  by  each  of  two  parties — the  h^tk 
mad  the  directors— and  consequently,  that  he  was  entitled  to* 
bat  one  payment.  Say,  however^  that  this  supposition,  so  Btitr 
evidently  •ti:ue,  as  to  me  it  appears  to  be,  is  yet  untrue.  3fty  that 
the  bill-holder  had  the  right  to  have  payment  of  each  pf  his  bills 
twice— once  from  the  bank  and  once  from  the  Sectors.  Say 
that  the  liability  of  the  directors  is  distinct  from  and  indepwi- 
demi*oi  the  liability  of  the  bank,  so  asto  be  totally  umifieetei 
by  anything  which  affects  the  liability  of  the  bank,  then  the 
question  is,  whether  the 'liability  of  the  directors,  it  being  euch 
M  this,  lulhrives  the  ezpilration  of  the  bank  charter. 

That  being  l^e  question,  my  answer  is,  that  the-Hability  of 
Ihe  directors  does  not  survive  the  expiratiion  of.  the  charter* 
And  it  is  in  the  answer  to  this  question^  perhaps,  that  I  £ffer 
most  from  the  opinion  of  the  majority  of  the  Court ;  for  th^, 
if  I  tlnderstood  them  aright,  put  their  judgment  Upon  the' idea, 
that  By  the  chaxter,  the  liability  of  &edirectora  was  an  ^^inde^ 
jMfuIen^ liability'';  was  (»e  which  woiUd  exist,  even  thougb 
the  liability  of  the  bank,  itself,  should  cease  to  exists  They 
•onnidered,  that  with  respect  to  the  liability  of  .the  SanA;,  'ti^ 
liability  had  ceased,  having  become  extbguished  by  the  disso^ 
Ivtion  of  the  bank.  Indeed,  that  this  was  so,  was  not  consid- 
ered an  open  question,  it  having  been  decided  by  the  Courts 
aftermost  thorough  argument,  in  the  case  aforesaid,  in  11 
iShu  JB.  AiA  that  it  was  so,  was  not  disputed  by  the  Counsel 
for  the  bill-holder.  '  The  debt,  then,  as  to  the  bioik,  having  tp 
be  considered  as  extinguished,  and  yet,  the  majority  of  the 
OoQst  still  considering  the  directors  liable  to  pay  the.  amoiQit 
of  the  debt,  it  was  absolutely  necessary,  as  it  seams  to  me,  ^for 
the  CoTirt,  in  order  to  have  a  foundatfon  for  this  jodgment  tb 
lesl  OB^  to  hold  the. debt  against  thetlureldtoli  tp^he  an  iMe- 
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pendent  debt;  that  is  to  .say,  to  hold,  that  before  the 
tion  of  the  bank,  each  of  these  bank  notes  mM  eTidenoe  at 
two  distincty  independent  debt8-'M>Be  against  the  bank,  lk« 
other  against  the  directors.     If  the  notes  were  oTidenee,  eae^ 
of  bnt  one  debt,  though  that  might  be  a  debt  agunst  two  par- 
ties, how  could  that  debt,  when  extinguished — destroyed — Wk- 
nihilated,  exist  at  all— ^xist  against  either  of  the  partici; 
therefore,   how  could  'it  exist  against  Ae  directors  ?     H(nr 
could  it  exist  against  the  directors,  even  should  we  assume  tk 
most  unassumable  of  things,  yiz  :  that  the  directors  w«re  prin- 
cipals, and  the  bank  but  a  surety  ?    For  if  even  a  surety  pajst 
a  debt^f  aft  to  surety  even  a  debt  becomes  extinguuhedy  ^is 
eqi^illy  extinguished  ns  to  the  priticipal.     The  holder  cannot) 
then,  call  on  the  principal  for  payment,  although,  if  the  eztia- 
guishment  be  by  payment  of  the  debt,  on  the  part  of  the  8oif- 
ty,  the  surety  l^ay  call  on  him  for  the  payment  of  the  wv 
debt  thus  arising.     Of  course,  if,  as  to  the  principal,  .the  deM, 
by  tkpj  moans,  becomes  extinguished,  much  more  is  ittmedut 
thd  debt  becomes  extinguished,  as  to  the  surety..    This  aO, 
however^  I  have  already  endeavored  to  show,  and  think  IhsTe 
shown. 

If  I  have,  then  it  follows,  that  when  the  majority  of  the 
Court  hold  the  debt — hold  A' debt  still  to  exist  against  ther  £- 
yeotors,  they  must  hold  that  there  had,  before  the  dissofaitioa 
of  the  bank,  been  existing  .fcNt*  each  bank  note  two  debts,  one 
against  the  bank,  the  other  against  the  directors;  and  that  rf 
these  two  debts,  it  w^s  only  one  which,  by  the  dissolntiion  of 
the  bank,  was  extinguished,  viz:  that  against  the  bank.  Thii, 
to  my  mind,  follows,  of  necessity. 

For  argument's  sake,  let  it  be  admitted,  therefore,  that  die 
bakik  notes  constitute,  each,  evidence  of  twp  debts— one  debt 
l^ainst  the  bank  and  another,  and  -an  ^^  independent"  debt 
against  the  directors,  then  did  that  one  of  the  debts  which  wtf 
against  the  directors, expire  with  the  expiration  of  the  charter? 

That  one  of  the  debtd,  if  it  existed  at  all,  existed  by  virtue  of 
the  eharter, ,  This  is  olear. 

Ifit existed a^aUyil existed too^ as ajMfeoi^.    Tk^direeten 


tli^jiHfaig^rth^lylUBwtMto^buk.  Ittt—dtbUto  tW 
j*  thopt^nttiflgMditiaKoeflt,  binni^ftrbiddemttbeiifQtcl^^VBi 
^  Wiig  iMen  fmt  in  tbepoirer  of  the  direetoni\o  prg^ent  tWr 
"^bg  iBSoed,  thv  lUhilitjr  to  p^y  tbem^  if  iaeaed,  1^  iaipoMl 
^  (he  direetoii,  m  a  jmntiAfiMnt  ibr  Mt  prerentiiig  the  doing 
^thgfythedeingof  wUdiitww'mfeide'their  dntj  to  pfevent' 
^iiftt  ihia  debt  vtts  sjMiraAjgrithereforeiitMeiMtoneie  eqntl^ 

Ihe  qneetiony  te  mj  mind  thereCnre  is,  willn  penallj  enrviTe 
^t  irtiieh  kdpoees  it  T  Noir  although  this  penaltf  (as  I  eall 
%  te  the  aflBnmption  I  am  now  going  on,  of  Ub  being  mk  inde- 
pendeitt  del^t,)  clearly  reenlte  fnnn  the  chatter  and  item  nothing 
elee;  yet,  it  me  conaidered  by  tbe  migority  ef  the  Conrty  if  1 
udenlood  them  aright,  as  reeulting  froAi  a  taw^  the  tfliartev. 
beingi  in  this  reepeet|te  be  conaidered,  in  the  <^inion  of  the  nut* 
joititjf  not  aa  a  contract^  bat  as  a  law. 

Let  the  charter  then  be  considered  as  a  law.  -Then*  I  thfadc 
Ike  ^piestion,  whether  a  penalty  will  snrme  the  law  which  im^ 
poses  it|  has  been  settled  by  this  Otart. 

inlie  jBmt^iSlr.Jfaryevf.  The  StaUy'{12  (7a.  it.  496,) 
Aia  Cenrt  fay,  '^  we  fidly  and  onaninioosly  oononr^  then,  in  the 
fbUMringoonchaimis:  tlmt  the  antherities  cited,  abinidantlyawh 
tsia  the  position  tbefan  infomer  who  ecmmertas  suit  nnier  a 
Penal  Statnte,  does  not  acquire  thereby  a  veHed  right — that  hia 
eiabn  to  the  penalty,  at  most,  is  inehetaie  only,  and  ^nnot  be 
ftaed  or  Vested^  except  |iy  jndgment^i-tbat  no  judgment  can  bi^ 
jmni&M  on  a  l-epealed  Stotnte-^tbat  the  iepea)  of  the  Statute 
prerents  the  imperfect  right  from  being  consummated  or  fron^ 
beeetfifng  a  Tceted  right  or  contract ;  and*  that  it  is  perfectly 
within  tke  legislatiTe  cmnpet^ncy  to  pass  saoh  repealing  Btat- 
wtes  befcn^  >!n«l  yiM^Fnieiti". 

These  "  conclusions**  more  than  eoTor  this  case.    Th^y  arw 

broad  enough  to  corer  it,  had  it,  instead  of  being  irtiat  It  isy 

been  such  that  the  Legitiature  had  reftakd  this  eighth  rule  in 

the  charter,  hng  hif^n  t)ie  time  of  its  eqnrafiee,  provided  the^ 

Tea.xTi-in 


«g|M»l  bpd4MMi  DMMte,  alafr,  Ufiire  thttt  U1I4oUb»  lidl  g^ 
Mtel  jodgkamit  igainti  the  directam,  •  iliiii  theee/^i 
IMS"  cett  upoB  |k  iteosi  fK)lidlMuvi»tigi^«B;fiiij  om.hmij 
iAti0  vill  be  »t  iW  treable  to  retA  th^  able  opimon,  of  ulitit^ 
flMfwetkeresiilt 

^  SlieyttrerecogBiaedMiaffirmedinXy^ 

^0.  J2.  a  case  of  the  repeal  of  a  law  giving  a  right  to  the  BcBcs^ 
lor>  General,  kt*  to  have  hiB  coeta  oKt'of  pepi^  bondsy  -Ae.  ^agi 
|ar  as  one  particular  bond  was  concerned. 

They  have  been  ^cegnixed,  in  other  caaei^  by  this  Court. 

*  Is  there  any  difference  between  the  effect  of  the  eaqrirathk 
«f  a  law,  and  that  of  the  repeal  of  the.law  ?  It  was  so  argued^ 
and  tiro  ^saos  were  cited  to  prove  the  armament.  (8  Jfeca  ^ 
W€l$.  234.  BAdoipk.  ^  M.  60(1)  ^Theee  cases^  hofwertf, 
jj^ove  noihiing  of  the  sort  It  is  true,  in  theae^  easel,  Ihe  Ut 
v^  question  had  ezj^red ;  and  yet,  the  decisioins  were,  Uat  Ae 
rights  given  by  the  law,  had  not  expired  with  the  law.  Bit 
tihe  decisions  were  not  put  upm  the  ground,  ihttt  .th^!«  wal  t 
dxffDr^noe  in  the  effeoto,  between  the  erpiratum  and  the  ufti 
of  a  law :  but  on  the  ground,'  tibat  before  ^tiie  expfc^tion  of  titi 
lew,  the.  right  given  by  the  law. had  become  a  completely  vest- 
ed one.  Bui;  «M;cording  to  tho  Banh.((f  Sk*  UfafyM  v$,  Tk 
3Me^  1^  rigKt  to  a  pendUgf  wer  ch)eS'  become.^  eojqojM^ 
vested  one,  b^for^  a  judgment  hm  been^rei^d^ed  to  ika^pei' 
aHy. 

.  In  the  natQi>e  of  the  thing,  it-is  impossible  for  any 'diffeieaoe- 
to.  exist  between  the  effects  of  esq^tion  ^nd  thoea  of  nspfA 
By  expiration^  a  law  ceases  to  be;  ^ti  repeal  do  more  flna 
make  ^ Ja^ xsease  tobe? 

'Tfaus,.  then^  I  havje  gone  through  with  all  the  »rgiiii0att 
which  were  preseAted  to  the.Gc^,  or , which  I  oaji  think  o^ 
to  show  that  notwithstanding  the  Ofxpiration  of  this-eharteri 
the  liability  of  the  directiNrs  still  remaJjD^;:  and  the  condoBfon 
to  which  I  have  come  is,  that  ^hose  arguments  do  not  show  it 
On  the  coiltrary,  on  a  careful  survey  of  .tht?-.wholo  gfouid,  it 
fii^ems  to  me  loo^t  clear,  ihfi;t  with  the  e}rp(ratioB  \k*  ihe  ofaar^ 
tor,  expired  all  liability,  on  the  part  of  the  directcrs*^ 
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Indeed,  I  may  say,  that  to  tny  mind,  nething  is  left  for  arg»- 
■MDl  when  it  is  eiiojb  admitted,  that  on  the  diMolvtioB  of  a  eoi^ 
loimtion,  the  debts 'whieh  it  owes  are  eitinguiriied.  For  to 
H^  thatthA  debt  which  is  produced  by  the  issaing  of  a  bank 
rin^  ^'in  excess"  is  not  a  ttii^b  debt,  to  the  pajpineiit  ef  whick 
HrtO  pai:tie8  are  liable— Hbe  bank  and  the  director^— 4m(  ip  a 
louble  debt,  to  ib^  parent  ef  one  half  of  which,  as  w  'vffi^ 
pendent  debt,  one  of  those  parties  is  UaUe  apd  tb^  4ilhsqr.  of 
iMm,  to  the  payment  ef  the  other  half^  is  a  pr(>positio«i'Wideh^ 
[  thmk,  will  not  bear  statmg.  It  becomes  necatsary,  ttiere^ 
Ewer  to  ad^ut  th^t  the  4ebt  is  a  single  debt;  but  a  deht^  to 
!&•  payment  of  which  two  parties  are  liable.  And  to  saf  ^1^ 
when  a  debt,  to  the  payment  of  which  two  purties  are  liable,  if 
QctiBgmshed  as  to  one  party,  it  is  yet  not  eactingnisbed  as  to 
fte  oi|i«r,  is  to.Say  what  would,  I  think,  nake  «  revelotioA  in 
^lawrfootttvaets.  WodtdituiotprodiioearevolntienintiHit 
kml  to  say  thA  payment  by  one  of  the  parties  liahle  .to  pay  .^ 
4kk%  should  i^t  eotmt  for  the  eOier  parties?  And  ytst^  wlist 
is  payment  but  one  ont  of  many  modeaof  eitingnishingftdsbtif 
Tbit  lery  utmost  that  payme&t  can  do,  is  to  extinguish  the  paiA 
^bt.  And  whatoTsr  ^vSKtinguishes  the  debt,  does  as  ^mA 
jie  payment  can  da  And  this  exOnguiikmeni  qf  ike  (Ubt^  n 
iSbA  thing  from  which  the  consequences  flow — the  things  whish, 
0Hlh,  in  the  cuee  of  jM^pinent,  sets  ftee  the  parties. 

My  eonclosion,  .therefore,,  upon  the  whole  is,  that  with  -the 
«Il^tien  of  the  <Jiarter,  expired  the  UabiUty  of  ihe  directors 
te  psf  these  bank  bills^ '  And  for  this  oonolusion,  I  have  sta- 
4id  9iy  reiMonSk 

.    In  the  ether,  case,  that  of  Mmltrie  tit.  Ntalj  which  is  like 
^UBy  in  all  respects^  I  alsp  dissent,  and  for  the  same 
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Foe,  «dBi'r,.M.  Schlfy, 


Ko.  89.r-.^WiLi«iAM  G.  PoE,  administn^tor  &e»,  pUmtiff  ta  eir^or 
v8.  Gborgk  Scqlet,  dvfienduit 

[1.]  Bj  wiU,  C  i^poinied  d  t9  ac^as  guardUQ  of  the  proper^  of  hU  €hildr«t ; 

lU  th6  same  time,  appmating  others  to  act  as  guardians  of  thtir  pertoai 

After  Cs  death,  his  children  inherited  property  from  an  ancle.     S,  as  giu^ 

'  dian,  muder  the  will,  sued  t!ie  micle's  administrator  for  this  propert^Tj  mtb- 

,  ^  ouiaiakia^  it' appear  that  ho  hmd  given  bond  and  seeorltj,  lor.  tli^  proptf 

wtnigtmotit  qf  the  propeiij :  IleU^  that  8  hod  no  rig^t  to  veconr  tl|B 

jiropArtj  from  the  administrator. 

*     In  Bqmty,  in  Bibb  Superior  €oiirt.    Decided  by  "Mgjt 
^T6wns,  January  T^m,  1854. 

.  !ISie  facts  in  thw  oajse  are  as  follows  : 
t:  On  tlie  16tb  of  April,  1851,  Oharles  Canningham  eximtd 
iikla^t  will  and  testament,  by  which  he  convtilnted  and  ap- 
pointed Mrs.  Eliza  V.  Poe,  and  Mrs.  BUan  FitarimnionB,  the 
^Msonal  gtiardians  of  this  children,  ^^to  condttct  their  ediie^ 
-tion  and  rtising,''  frc.  ftc. 

r   ^e  second  item  provided,  that  George  Schley  flliall  act  as 
ihe  guardian  of  the  property  of  the  children,  kc.  fcc. 

Tlus  will  farther  appoints.  John  Bqines,  Owen  FitxaimiioiiS) 
George  0.  K.  White  and  -William  J.  Ere,  ezecmtors,  who  hid 
it  admitted  to  probate  on  the  5th  of  May,  1851,  Cnnnfaigiiaii 
having  died  before  that  time. 

-  On  the  18th  tb^y  of  May,  1851,  George  0.  K.  White 
-died,'  leaving  a  large  estate  and  intestate;  to  one  sfaaM  of 
which  estate,  the  children  of  said  Canningham  were  entitled, 
in  right  of  their  niother,  the  sister  of  said  White,  who  died  be- 
fore her  husband.  William  G.  Poe  adnunisleredl  on  Us  eststs, 
and  this  bill  is  filed  by  said,  George  Schley,  as  testamentsij 
gaardian  of  the  property  of  said  children,  under  Skat.  0^9. 
IL  Plaintiff  in  error  demurred  to  tiaid  bill,  en  the  ground  that 
it  is  not  alleged  in  said  bill,  that  complainant  has  been  appoint- 
ed by  the  Ordinary,  guardian  of  said  minors,  for  their  distri* 
butivo  share  of  said  George  White's  estate;  nor  does  it  appear, 
that  he  has  given  bond  and  security,  unde^  the  statute. 
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Poe,  adrn'r,  1%.  fichlcy. 


:  ^e  CoQrl  over-ruled. the  deoninner;  io  whiok  4«eiikm  the 
^^.feadant  exoepts. 

POK,  NiSBET  &  Fob,  for  plaintiff  in  error, 

,  6;  J.  &  W.  S6HLEY,  for  defendant.*  ^  .     '    ^ 

B]/  the  Obur^-7— Bexnix^Gi  J.  dsUverioj;  tfaes^pinioH. 

.,  [1.]  The  question  is,  whether  George  SDhJey^  having  0^ 
right  1^  guardian,  except  vichaa  be  derived  firam  th^  will  4f 
Charles  Canningham,  was  entitled,  as  guardian,  to  demand  ^ 
Wm.  C.  Poe,  as  administr^ktor  of  Geo.  0«  K.  White,  th^ehare 
ef  the  estate.of  l¥hite  which  the  minor  cfaildreh  oF  .Cunning* 
Juum  after  his  death,  inherited  from  ^faite,  who  was  tbeil^QnoIe• 
4.  The  first  section  of  the  Act  4if  13t>l>  \^  to  ei^oure  the  prop- 
erty of  minors  againl^t  the  mismanagement  of  their  guardians^ 
if  requiring  bond  and  seourity,"  is  as  follows:  "  Thatfromiand 
a(^  the  passage  of  this  Act,  whenever,  any  child  or  ehildteooi 
shall  have  any  gu^ian^  by  Statute  appointed,  or  by  the  deed 
Of,  wiU  of  the  fatJIier  or  mother  of  /iaid  child  or  chUdren^ 
and  any  property  shall  desciend  to  said  child  or  childreiij  by 
virtue  of  the  Act  of  Distribn^OHS^  or  of  any  will,  deed  or  gift, 
other  than  from  sa^d  parents,  it  slfttll  bo  the  duty  of  the  Court 
ef  Ordinary,  executors,  administrators  or,  trustees,  as  the  case 
m^y  be,  having  the  control  of  ^add  property,  to. withhold  said 
pceperty  from  said.guardiani  until  bond  and  good  security  be 
given,  a9  in  other  gases  of  guardianship,  to  be  judged  of  by 
.tiie  Court  of  Ordinary :  Provided,  that  if  such  guardians  shall 
Csil  or  refuse  to  give  such  bond  and  good  securrty,  aaid  Court 
.  i9ay  Appoint  some  other  fit  and  suitable  person  i»  act  as  stich, 
finKt-oon^lliAg  said  person. to  give  bond  and  good  seeiarit^  as 
JB  naw  sequivad  in  <^her  t89e»  of  gaardianship'\ 

It  does  net  appear  that  Mr.  Si^y  had  given  the  bond  and 
•nonrity  required,  by  this  Ac ti 

.  Jt  fii^lows  that  he  was  not  entitjed  ta  bring  this  Quit  against 
Mr. :  V^i  the  admiiiistrator,  if  .his-  Case  is  within  this  Act 
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b  hb  ease  not  withia  the  Aett  Doet  the  Act  inekide  the^ 
eue  of  no  guardian,  who  was  a  guardian  at  tba  time  of  4ki^ 
passage  of  the  Act  ?  And  Hr.  Schley  was  a  guardian  at  that  ^ 
time. 

The  words  of  the  Act,  taken  fatrl j,  wiH  include  guardiaiis  « 
existing  at  the  time  of  its  paiaage.  TbilT  Will  |^aii|ly  Vppmt^  ^ 
if,  in  reading  the  word^  we  omit  those  which  I  will  enclose  Uu^ 
biMkets:  '^  That  from  and  after  the  passage  of  thh  Aet,  .^ 
whenever  anj  child  or  children  shall  have  any  guardiaa  fl^*^ 
Statnte  appointed,  or  by  the  deed  or  will  of  the  &llier  or  Mo— — 
tiier  of  md  child  or  ehildrel^]  and  any  properQ^  ihaU  ( 
fcc 

And  tiie  words  in  brackets  4o  not  affect  the  sense, 
at  alL    They  seem  to  be  Jmto^ded  to  show  the  Hiufc  of 
diani  mesAt  to  be  reached  by  Ae  Aot^-^-as  all  guardians 
pointed  by  the  deed  or  will  of  a  parent,  and  not  tobe  intended  T^ 
to  show  that  only  some  of  each  of  these  kinds  were  mofmt,  Tisr' 
msBh  as  might  come  into  existence  after-  the^  passage  of  A^ 
Aot    If  they  Were  intended  merely  to  show  the  kinds  meanly 
It  may  admit  of  a  doubt  whether  they  alEBOt  thd  senfo  nt  lA; 
whether  the  kinds  of  guardians  they  express  are  not  aR  the 
kinds  which  exist';  and  wheAer,,  thereforet  the  words  ameaEt 
to  anything  more  than  an  enumemtion  of  particulars  whidt, 
if  the  enumeration  had  be!eh  omitted,  would  have  been  nesss- 
sarily  imjdied  in  the  general  words,  **  any  guArdian"^    Itiaiy 
be  donbted  whether,  by  the  law  of  Georgii,  therv  can  be  .asf 
guardian*of  property,  exeqpti  perhaps,  some  temporary  goss^ 
dikn,  M  one  4(2  iitemj  nalesH  tiliat  giiardian  be  appointed  «• 
der  a  Statute,,  or  by  the  will  or  deed  of  a  parent.    Bee  Act  #f 
1823,  (CWJ,«22.)  ' 

But  oertwinly,  if  this  were  what  the  Words  were  intended  ti 
show,  then  they  do  not  so  affect  the  sense  as  to  mak^  U^aehril 
from  the  Statute,  the  cise  of  a  gnardian  i^o  was  exiBtiBg  Jt 
such,  at  the  time  of  tiie  passage  of  the  Act 

And  if  the  words  will  fairly  take  in  the  Case  of  such  a  gnsi 
dian,  the  reason  will  certainly  do  the  same,  and  more  fo 
The  reason  will  no  more  aUow  the  ease  of  such  a  giiardian 
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I  CfQtside,  than  it  will  the  ci|0«  ot  a  j^oaidimn  anpointe^ 
[Bent  to  the  passage  of  the  Act.  This  'teason  is,  ^^to  se- 
lie  property  of  minors  agunst  the  miianaiiagement  of 
pardians*' ;  a  reason  which  estends  to  goardiau  ^ip> 
d  before  the  passage  of  the  Act,  perliapSyiD  an  especial 
nr,  as  it  must  have  been  the  *^  mismanagement^'  orsueh 
onstituted  the  mischief  which  occasioned  tiie  passage  of 

5t. 

)  case  of  this  guardian,  Mr.  Schley^  therefore,  was  iml«- 
[thin  this  Act. 

even  if  this  Act  did  not  exists  what  is  there  to  give  Mr. 
r  a  right,  aiT  guardian,  to  make  this  demand  upon  Mr. 
the  administrator.  The  will  and  the  Statute  of  12 
es  12.  {Schley's  Dig.  242.)  But  the  will  appoints  M^:. 
f  to  '^  act  as  the  guardian  of  the  frofertif'  of  the.  iai- 
at  the  same  time  appointing  other  persons  ^^personal 
ians"  of  the  minors  themselves,  and  the  Statute  of  CharUs 
leave  to  the  father  ^Ho  dispose  of  the  tu9tody  and tuftibn 
child  or  children";  that  is,  to  .appoint  a  guardian,  not 
^proferty^y^Mt  for. the  peruana  of  his  <^h3dren.  I>k8 
latate,  then,  authorize  Mr.  Gnnnuijg^iaiB's  appcnQtmeal  af 
chlej  to  the  guardianship  of  any  property,  even  suchpro- 
aa  he,  himself  had,  when  be  wiaa  making  the  itppointmeiit,. 
'  nothing  of  propcHy  which  he  never  had,  but  wUcby  a(r 
I  death,  was  to  fall  tohis  ohiUrcn,  by  iiiheritanos,  frcift 
def  It  is  a  most  doubtful  question,  especially  when  K 
rembered  that  Mr.  C»  had  alsa appointed  ^^  personal  gwa> 
'  for  his  children,  and  that  the  nindi  section  of 'the  same 
be  \3i  Charles  declares  that  the  penKmal  guardian  shall 
he  profits  of  the  children's  lands,  and  the  tfostody^*  fcc. 
ir  goods.  ^*  *■  .'    • 

think  the  4lemurrer  ought  to' have  been  sustained  to  tW 
dbd  therefore,'  that  th6  judgment'  over-ruling  the  diemv« 
aght  .to  be.  reversed.  .  r 
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MankAll,  Mtigneei  *f.4l«nf^  diimul. 

Ko.  34. — ^Matthew  A.   Mabshall,*  aaugnee,  pldntiff  ai 
errar,  «f .  Bhoda,  Morris,  claimsnt,  defendant 

£1.]  [S.]  As  to  wbcn  wteaoduy  erldaice  it  admistiUe,  mud  at  to  wkai ^ 

'   |(0«d  lecoftdwj  eridAice,  in  the  CM^  of  A  lost  d^ed. 

[S.]  Lowt  99,  Morrii,  (13  (7«.  JL  IGd,)  on  this  sa|ne  d^  apprQred. 

[4.]  Ordinarily,  a  ntw  trial  will  not  be  granUd,  merely  boc^use  trreU^mU  tm^ 
timoDj  has  been  admitted. 

[4.]  A  marriage  settlement  is  not  withMi  the  Act  of  1818,  which  prohibili 
nklgnments  that  prefer  seme  creditors  to  others. 

[5.]  To  charge  the  Jary  that  marriage  is  a  valuable  consideraiioiii  and  sttfr 

dealt  io  svpport  a  deed  i  and  that  if  the  w^man  is  goiltj  of  nO  Irand,  and 

•  eoters  into  the  settlement  without  notice  of  a  debt,  doe  from  the  man  to  s 

third  person,  she  will  be  protected  in  the  property  canrejed  bj  tli^  selti6> 

ment,  against  that  debt,  is  not  an  errou^us  statement  of  the  law. 

[6.]  A  new  trial  will  not  be  granted,  when  it  mast  tesult  in  a  yerdict  jut 
Uko  the  old  one. 

£T.]  The  dtatnle  of  18(0,  to  prereni  Judges  from  giring  to  the  Jmry  tlieir  opin- 
ioof^  as  to  what  tacts  ^ave  been  prored  or  not  prored,  does  not  reach  tki 
CM9  in  which  a.  Judge,  in  the  course  of  his  clurge,  merely  recites  such  of 
the  fkciB  in  OTidenc^,  as  are  whoHy  nndisputed. 

Claim,  hi  Crawford  Superior .  Court.  Tried  befbre  Judg6 
PowBjtSy  Msreli  Term,  1854. 

This  was  a  claim  interpoeed  by  Rhoda  Mbnria  to  certain  itr 
groeSy  levied  on  as  tbe  property  of  Richard  Morris,  her  fonni^ 
bnsbandi  bj  a  jS./a.  in  faver  of  James  W.  Marshall  v«.  laiA 
Morris,  transferred  to  Matthew  A*.  Marshi^,  the  plainiifL 

On  the  farial^  tbe  plaintiff  introducei}  the  Jl.  fa.  trahsfertod 
ae  aforehaid,  and  proved  the  negroes-  to  have  been,  since  the 
renditieii  of  the  judgment,  in  tbe  possession  of  Richard  'NLmA 

The  daUnant  then-  offered  a  copj^  from  the  records,  ef  ^ 
deed  of  marriage  settlement,  made  bj  Richard  and  Rhoda 
Morris,  in  contemplation  of  marriage ;  and  for  the  )>ui{kNie  of 
layixkg  the  foundation  for  Such  evidence,  fthe  introduced,  as  a 
witness,  Samuel  Hall,  Esq.,  who  testified,  that  in  1848  or  1844^ 
a  marriage  settlement  between  Richard  and  Rhoda  Morris  was 
in  his  possession;  placed  there  for  the  purpose  of  defending 
the  title  ef  elaittiant  te  the  same  property,  against  other  pbiir 
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Ml  )E.  /«. ;  thftl  the  psper,  while  Iki  hi0  peBBteftiopy  was 

<ftti  m  Court  kj  4be  witnesaeif -U^  it,  to  be  th«  oi^igiml ;  lluif 

i»  diKgent  eMirch,  he^cmtd  not  find  it^  and  that  the  ^ptf 

[  been  daatroyed  er  loat. 

l7o-the  HitrodBGition  of  this  oopy  the  plaintiff  objeated,  oi|  tho 

owing  groQDda: 

lit  Because^  in  January,  1888,  (at  whiah  time  the  deed  wa# 

iffded^  ther4  was  netSta'tate-anthoriaing  the  record  of  andii 


td.  That  the  witnesa,  Halt,  was  not  a  anbeeribing  witnefM 
te  itstrument ;  and  that  hia  testimony  did  not  prove  Ae 
iCenoe  6f  the  original  «f  the  copy,  now  offered  ;  dot  doea  he 
oont  for  its  non-production,  if  it  did  exist. 
td.  That  the  instrnment  offered,  created  no  eitate  in  the 
tmant. 

Dieso  objections  were  over-ruled  by  the  Court,  and  the  copy 
I  admitted,  .  To  which  decision  plaintiff  excepted, 
rhe  instrument  thus  given  in  evidence,  was  a.  deed  dated 
a.  20th,  1837,  between  Richard  Morris,  of  thq  first  part, 
oda  Jenkins  of  the  second  part,  and  Matthew  A.  Marshall  (the 
utiff)  of  the  third  part,  setting  forth,  that  the  two  first 
aed  parties  contemplated  marriage ;  that  Morris  had  twelve 
tain  named  negroes  in  his  own  right,  and  that  Rboda  Jen- 
8  had  four  named  negroes  in  her  own,  right ;  and  that  '.\in 
Or  t6  secure  the  said  named  negro^  to  the  use  of  the  said 
oda,  so  that  those  ownqd  by  the  said  Rhoda,  shall  not,  by 
90h  of  the  said  contemplated  marriage,  vest  in  and  become 
IMperty  of  tte  said  Richard  MorHs;  and  also,  that  the  said 
icribed  negroes,  the  property  of  the  sajd  Richard 'Morris,  may 
Tesied  in  ihe  said  party  of  the  third  part,  for  the  use  bereia- 
et  mentioned".  The  deed  went  on,  in  consideration  of  the 
Riage,  tovestih  th6  said  MarsfaaTl  tho  wbole  sixteen  p^oesy 
rtdist  for  said  party  efthe  second  part,  and  her  heird  forever"; 
I  it  ifas  likewise  agl'eed  between  the  parties,  ^Hhat  the  aaid 
rtyj  efthe  first  part,  shall  have  the  xA^  andlienefii  of  the  said 
leenslvTes,* without  aci^tfiit,  for  and  during  his  natiitalliff**. 
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.JE".  H.  Murdo«k  ihen  tegti£ed  S^r.  cl»ita«|lf^  4ftt  1m  wm% 
ii^)^riVii^  i^tnes*  ^o  a  li^rrkige  attdlm^at^  exMvtod  - 1^ 
'B^^bMrd  tad  I^hoda  Monri^i  and  Matthew  A.  Manhail,  beiiu% 
the  marriage  of  the  first  named  parties^  on.  the  «awe  daj  thai 
aU  the  pa]:tie9  aigped  it,  b«t  be  di^  not  vead  it,  ne^  doea  he 
hnow  whether  the  copy  jusyt  read,  was  a  copy  ajT  k  or  not. 

Ciaiman;t  theji.oQesed  in  evidence  a  dedaratiw  in  a  suit  of 
Matthew  A.  ]^^Ur6)3kall  vs.  ^jftichard  MMTi4»  on.whieh  was  a  j«^ 
ment  of  non-suit ;  and  also  the  declaration  suhseqneutly  filed  of 
J^mea  W.  j^Iarsball  vm.  said  Moms;  and  the  jadfineut  thereon 
beitg  the  3ame  on  which  the  jE.  fa.  now  levied  was  issued;  t»m 
ffUdfL  declamtipi^  it  appeared  that  the-  foryier .  suit  ^praa  oi  S' 
Xiote  of  the  same  tenor  as  the  latter. 

This.  teetimoBy  was  objected  to  as  irrelevant^  which  ebjection 
the  Court  over-ruled  and  plaintiff  excepted. 

The  plaintifi^.-proved  in  rebnttal,  by  Thomaft  Andrews,  ihit 
the  negroes,  conveyed  in  the  marriage  settlement,  were  the 
whote  estate  of  Morris. 

It  was  proven  ihat  the  negroes  levied  on  were  the  same  con- 
veyed in  the  marriage  seUIement  by  Morris,  and  that  ihe^debt 
on  which  the  fi>  fa.  was  foutided,  was  in  existence  at  the  iofi 
of  thcL  execution  of  said  settlement,  being  a  note  held  by  Mat-^ 
th<^  A.  Marehnll. 

The  testimony  b^i6g  concluded,  the  plaintiff 'aODonsel  ceqnfll- . 
ted  the  Court  to  change  the  ^ury,  that  if  the  marriage  settV 
ment  was  made  subsequent  to  the  giving  the  not^  to  Maishri^ 
and  if  it  conveyed*  all  the  property  of  Morris,  leaving  no  iDfiaoa 
in  bis  hanQs  of  paying  the  note,  that  a  presuu^pt^on  of  fraod. 
was  raised,. whidh  if  not  rebutted,  would  majce,  the  settlement 
void  as  to  Marshall. '  ,  ,. 

.That  when  there  are  several  parties  to.  a  coxivpyanoe,  it  may. 
b0  fraudulent  as>  to  one.and  not  as  to  another  #  aud  that  befope  they" 
oaw  consider  &{ar^U  as  implicated  in  the  fraud,  it  must  ap*. 
pear  that  Ite  wus  the  hot^der  of  the  pot^  at  tlie  time  hf  aigiyMk 
the  settlement ;  and  fotthermore^  tlUit  h^  knew^  at  the  ti^ie,  that 
tbe  settleraeot  coyejred  the  whole  of  Morri^'sy  propeny  ;.aBdabOr 
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; he 'nq^edtb^  Bettlenieift  with  a  knontedge Of its'^egat cod* 
^^nences,  andiiot^iglioralice'of  than.'  ' 

Hid  CMrt  charged  the  Jnrjr,  that  ttwnriage  is  a  iralnable 

^^oomd^nrtkyn^  ahd  'sofilcietit  to  stipporta  deed|  atnd  that  if 

^KBtb;  H((ma^a8  ^pSlij  of  no-ftaud^  and  totered  intc^  ik^  loon** 

"traet  without  notice  of  plaintiff's  debt,  ^he  will  be  protected  ui 

ylk6*prt3f4tij ;  ahd  thi^i  if  MatshaH  inA  th^  imiier  «f  tfaier  noie, 

^  «t  ther  tteie  he  signed  thr  settlement,  it  'k^  Wdaty  td.  ptif 

iiotice  of  it  to  Mrs.  Moh4s;  and  havlhg  faiHd  M  do  vo,  "he  tf 

jnrtelitdad'frQm  setlSftg  up  any  elaim  againsf  tfae.*)irpp^fty."  ' 

9te  1f^  fomdthe  ftoj^eetf  not  sub}e<»l^  abd  plaintilfir  in  jl. 

.^^'tacfidfM  to  the  serr^ral  nttiigs  tod  charges  of  tb»  Onrft.'w' 

alaled. 

•  K  ft  Bi.  F.  Hall  ;  Poe,  Kmn  fc  Po^  jRi^  defendant. 

She  teodvd  iSoipy  ^.(h<r  dl^ed/eoittained  in  the  reeord  Wc, 
wae  iopoperly  admtiMd  «r  erideiiee. 

'  [1#]  The  Joss  of  the  Ortj^nal,  was  snfloietitly  shown  by  *  Mn 
Hall'a  testimony^  Thai  tftitimony  lamotiiit^  to  more  than  the 
Tal6  of  G^itrt  reqilires.  The  mle  ia^  ^^  Whenever  1^  party  wishea 
tointrodace. the  copy  oTa  deed'x)r  other  instrtiiiden.!^ .i^etwean 
iha  parties  litigant,  ia  etide»cd,'  the  oath  of  the'  party  stating 
bis  belief  of  the  loss  or  deethictieD  of  the  erig^i^t^  and  that  h 
is'Sotw  his  posstssitn,  power  or  imsiody,  shall  be  u  snffieient 
foin^tion  Ibrthe  introdnoikur  of  svch  seMtidaiy  eVidenoe". 
Snch  testimony  as  Mr.  Hall's  was  worth  laore  than  woidd.  hare 
hemtih^idi^  ofjtie  paHtfj  that  the  deed  bad :  been  lost  or 
ddatroyed.'  That  belief,  besides'  being  the  belief  of  the  person 
having  the  greatest  interest  to  entertam  snch  belief,  lat^t 
hav«  been  one  ibmnded  eft  any  reaaoA ;  an)  therefore^  fottndad 
oa^  reason  not-so  good  as  dtat  of  a  fiiilure  to  i^d>  the  deedr 
''iaeraditigeBkM8ra"v' 
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Hanball,  ^ssijj^rfee,  i».  Morri^  cUuiqmiU 

;  [2.]  The  }oin  of  thd  original  being  snfficiesilj  ifaowa, 
rooord  copy,  itself,  was  good  secondarj  eyideivce. 
.  This  deei  was  signed  by  two  witnessoo  ■  ^M  ^{  whom  t 
M  a  Justlse  of  the  XpferiMr  Court    Xt  bore  date  on  the 
day  of  Decamber,  1837,  a^d  was  recorded  the  3d  of  JaiNKtrf,^ 
18S& 

Bythe  Aot  of  1827,  iCcbi'$Dig.n2,'lti,)  thiad^adki  ' 
a  one  a9  wa3  adjnissiMe.  to  recocd ;  indeed,  it  waff  adninh 
to  record  by  the  Act  of  J819..      .      , 

By  the  second,  vctfoa  of  Che  Act  ^jf  1^7^2&lh  Oeqe«a» 
hu-^OoWi  Pig.  175,)  it  is  such  a  A^  tM  if  i«wda^ 
within  Upel9e_ month$ from  the  pM^M^^  that  Aet^*^^  i^mj 
vvM  proof  of"  execution,  and  then  lost  or  destroyed,  a 
of  it  Inight  *'  be  read  in  evidence,  without  farther,  proof/' 

It  is  true  that  this  deed  wa*  notreeorded  untit  aftef -tfte  m- 
piration  of  more  than  twelre  months  from  the  pitssage  of  ditf 
Act    Bot  then,  by  tbefirst  asetioii of  the  Act  ef  188&,  {CM'i 
IHg.  177,)  it  is  declared  that  this  second  section  of  the  Act  of 
1887,  shall  be/^Qontio«ed  of  force^  irithoat  limkvtioB)  uM 
the  time  of  fecording  the  deeds  therein  meotioiied". 

This  second  sectipii  of  the.  Act  of  1887,  th^&iadtoflttitely  ^ 
tended  by  the  Act  of  1839,  alldwiiq;  •''  ecpM'  U>  be  vead  Hf 
evidenee,  ot  ooursD  allowed  this  r^eor^  cofj  to  be  read  as^- 
d^tfce^— the  i*ei;ord  copy  being,  indisdd,  better  than  any  eopj' 
taken  from  itself.  • '  ■     ,  ' 

The  Act  of  1845;-  ^^  for  the  admissiofti  of  certain  eyideac#  is' 
cases  therein  inentioned",  hss  nothing  ie  do  :vith  any  qiestion'' 
made  ih  this  ce4e«    {OoWt  Dig.  170.) 

Nor  has  the  Act  of  IS^T^/^to  reqmre  marriage  seiftlemeati 
to  be  reeo'rdQd*\     Thi9  Aot  has  certainfy  fot^  .opefation,  iqpot ; 
mere  4|Uestions  of  eTftdeBce. 

The  fonniil  ob^ti^ns  td  the  d^d  bedng  i^ufficient^  irKs  the 
substantial  ooe-siiQietcnt?  •  That  was,  that  the  deed  confarrsi 
no- separate  estate  on  Mnu  Morris: 

*  A  eonstruttioQ^  by  this  Oonrt,  has  already  b^n  put  npen 
this  deed.  In  Itowe  v$.  Morri^y  (13  Ga.  R,  169,)  this  Court 
say^  ''  The  firat  question  to  be  settled  in  this  muk  ift,  Miai  shiH^ 
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Xuraki^l,  «s&igBce,  m.  Mwaif,  cUUpul^ 


*^^^  the  proper  coogtrint^tfi  of  the  deed  of  siamage  settlement 

^5^**red  into  ^between  Morris  aad  hui  wife,  prior  to-  their  iMr* 

""^^^fiP*    The  deed  of  BiitUement  expreBdjr  deelares  that  Monier 

?^'^11  We  the  use  and  benefit  of  the  sixteen  slaves  mentioiied- 

^   ^lie  ^ed,  wiAmt  acoount  for  and  durmg  his  ftatnral  life. 

^^   the  pwmuons  </  thk  d0ed  af  jnarriage  (toiflement,  the  fe»* 

^*^ciple  title  to  the  negroes  was  vested  in  Mrs,  Morris,  asbjed 

^  the  life  eitate  ef  her  llusbandy  Bicliard  Morris,  who .  wa^  to 

^^^  th^  use  and  benefit  thereof  ^lurjng  bis  natural  life,  without 

^"^^^oqpt..    The  lif€  Miatf  of  ^ichai^d  Morria,  in  this  property,  * 

^^na  ihereiore  liable  for  the  pajfmetU  of  hu  deM\   » 

£Sl]  Accordit^  to  this  view  of  the  deed,  Mrs.  -  Morris .  did 
VU  ^  separate,  es^te  ia  the  prppertji.  .  And  4hii  view  pf  th^ 
^•ed  we  have  seen  no  reAson  tQ -distwb.       '    .     .      .. 

[4J  Jb/eojfiy  abjefstioa^nade  to  the  adBiiMiQ%  in  evidence,. 
n[  die  two  declarations  was,  that  they  w^re  irtrelevant  '  Admit 
that  to  .be  80 ;  stjU^  .should  a  new  (ri^l  be  graated,  m^rel/  on 
that  account?  In  comlkioiidtaee,  it. is  to  be  presumed^  after 
T^ict,  that  irrelevant  testimony  had  no  enect  upon  the  Jury, 
IB  pnt^ttcing  the  verdiot.  There  h  hothmg  0  sjiow  tliat  tUa  . 
is  hot  a,  common  ca^e. 

We 'do  not  say,  hqrwever,  that  this  evidence  was  sucli  as  was 
not  material  for  the  claimant.  ,0n  ^at'  point,  it  is  not  neces- 
sary to  express  an  opinion. 

•£5.5  This  deed  Wqi  not  void  by  the  Act  of  1818,  *'  to  prevent 
assigAments  Or  transftfs  of  property  to  a  portion  of  creditors, 
to  {he  exclusion  and  uijury  of  the  other  crefditolrs,"  &c. 

I^at  Aot  does  not  t6uch  this  case.  Rhoda  Jenlini,  fit  the* 
time  when  this  d^  Was  made,  was  not  a  ereclitor  of  Richaifd 
Mrfrts.  How,then,  could  the  do^d  to  heftp^  or  for  her  benefit;  be 
eae  to'pfefer  a  creditor?  '  The  deed  was  made,'  not  to  secure 
a- creditor  in  his  debt,  but  to  entble  the  maker  of  the  deed  to 
eSbet''«  ^uriage — waft  madd  in  consideration  'of  marriagew 
Suehradeedisnot  Hvithin  tite  lelter  or  spiHt  ef  the  Act  of 

1818.  ...... 

• 
Both  parts  of  the  charge  to  th^  JuryWere.objected  to.   -The 

first  ftoiHs  in  ihest  words :  ^>  Ihat  marriage  is  a  valuable  octt- 
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Uinhall,  assigwee,  m.  Ilonris/ clainMurt.' 

oderatien,  and  sollcieiit  te  SHppMt  a  deed*;  md  tfaat  if  Mrs. 
MonpiB  was  gdllty  of  na  fraud,  and  eiiteved  into  the  eentrad    ^ 
wkhoal  notice  of -plaintiff  *8  debt,  sMirill  be  protected  in  tim     m 
property'^ 

The  SUUite  of  the  13  JSUz.  "^  against  fwfdoIeMt  deeds,"  ^ 
&6.  {Sei.  JKst^  214,)  ikiAe  la%r  Vhieh  thit  charge  tiehtee,  if  it  4 
vioiatet  any; 

That  Statute  Is,  for  general  pttrpdsed,  well  cottdenaedf  t^  ^ 
Princ^y  inte  the  following  n^rds^  "Brery  confc^nt^  <of  toAX 
or'pieraonttl  ecrtltte,  by' writing  or  .T>tberwi8e;  And  every  bMktl,^^ 
suit,  Judgment  and  eKecntion,  that  «ball  be'had  or  made  td«de^-^ 
lay  OT  defraud  ereditors'and  othert  of  their  debte  a^ 
rights,  Bh'aH  bervii^as  a^inst  tnch  >eredit^  fte:  *tad 
only.  But  the  Act  shall  not  ^extend  W  *aiiy  (xmt^yanee  ^ik 
good  eonsideration'aiid  bona  Jide  to  pefsentf  withtaT  aotiae  6f 
thefnUid'V  •       •   ... 

"[5.]  Th^  charge  1$  visibly  within  this  Statute.  Obvk>UBly; 
it'doe's  not  oflfehd  agaibt  this  I^Utiite. 

T)iie  other  part  of  the  chaise  is.  in  theae  words :  *'  th^  s 
Marshall  was  the  owner  of  the  note,  at  the  time  he  signedf  the 
settlement^  it  was  his  duty  to  give  notice  of  it  to  Mrs.  Morrii; 
and  having  fai]ed  to  do  so,  he  U  precluded  from  setting  Vip  9117 
claim  agaiilst  Ihe  property". 

The  objection  to  this  charge  was,  to  the  w.^d  .^^prechuUf'' 
It  was  insisted,  that  potwithstanding  Marph^U  ipight  ha^. 
owned  the  note  when  he  signed,  the  settlemMit  as  trustee, for 
Mi:8.  Morrill  yet,  he  wi^  not;,  estopped  from  atiad^ing  tiha  ae^ 
tiexnent,  an]^  he. knew  that  ^^  the  settleiQent  coyeced  the  whole 
of  Morris's  jpro^erty;  and  also,  knew  what  weald  be  the  li^ 
effect  upon  his  rights,  of  such  an  act,  en  his  party,  ag  that  of 
sigQiBg,  us  trustee,  the  itettlemient." 

But  the  settlement  dkliMit  ^^pover^'^  that  is, n^nyey  Hfl^ 
ris's  whole  property ;  it  left  in*him4k  life  estate  i^.aU  t^t  pye- 
perty.  This  is  the  /act-^the  fact  apparent  upon  the  face  of 
the  settlement,  itself,  which  Marshall  signed.  A«d  a  jmatt«r 
asswied  to  exist  in  a  eaee^ but  nhich  does* not ^zist. inil^ . paft* 
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And  irUb  it  9^  be  trne,  p•lllapi^  m  a  graeral  {iraCiplt^ 
ll»t  1^  van  jniiit  kAow  Ilia  legal  eoutqneiiMS  of  hit  ael,-  iiiat 
tm  aitt  may  aatop  Kim;  jai,  itii4ie7aiid.d9ib^  aba  trua,  that 
ymtjitUA^hMJt^primfned'kilBBtcm  4be  legal  aoiHeqneiibai 
sflja^iat  Wlicthertbig  pnelmptiim  sliall  be  a  eonehmv^ 
IM  ^  net,  ia  aoei^er  qiieatio«»  and  xna  irtiicli  calla  for  ae  de^ 
nrion  in  this  case.  Say,  for  tlua  eaae,  thai  the  'praaampli^ai 
k.aifif  primd  faeU.  T&an,  if  the  vOonrt  had  giTen  the  jUbr 
iff  tlM-  full  benefit  ^iby  the  charge^  in  thia  reapaet,  would  hata 
iMm^  if  Maraball  held  the  note  .when  he  aigaed  flie  aettlement) 
lkf-w|ur -estopped,  laleaa  he  wa^  ignemnt  of  ihe  law  whkdlimada 
Mioppel  thie  coaaeqaende  .of  aueh  an  aet :  hot  that  until  he  af- 
bnatively,  on  hia  part,  showed  himaelf  to  liaTt  been  so  igno- 
mat  of  the  law,  it  iva$  to  b4  presumed  that  he  waa  not  fio  igao-^ 
»rtofit,  » 

:  Kaw,  iCihe  ebaiige  of  tbi  Court  hftdi  taken  thia.  foim,  the- 
Ciffdict  of  the  Jiirj,  of  neee^aity, ,  would  hare  haen  the  aane 
tkai  it  waa  under  the  form  wUoh  the  charge  did  iiake ;  far 
ttiapf  ia  nothing  in  .the  ease  going  to  show  that  Afarahall  waa 
igMrant  of  the  law  in  q|ieatia«.  •    .   .  .      *     **    .  * 

{j$.J  A  new  trial  Will  not  be  graHted,  whed  it  m^U  reault  ixt 
%  jerdiet  just  like  the  ^  Aae.  ' 

What  is  thus  said  of  the.^MiarM,  diqKNM  of  tharir^tfrala  ta* 
Dlia?ge« 

Xfc  was  ala^  argui^^  that  '^the  (jeurt  errtid  in  teNing  tik4 
J«nF  whajb  had  heea  peeved' V  '  '       - 

iif^  part  of  the  ebarge  wUc)i>t  was  argued  did  this,  ia  the 
raJBowing:  AThe  n^te  being  mad^  payable  to  Matdiew  A» 
Marshall,  is  presumptive  proof  tLat  he.  held  the  B0Lto»y  at  tk^ 
Sfle  of  the  settletnent;  alae,  ihi^t  he  bad  aqed  apon.^  nelip, 
likl  the  j(;/a.  being  transferred  baek  to  Wa,  all  g;o  td  show 
that  the  note  was  in  Ua  handa  at  that.lime^"  • 

Does  thil!i  amount  ta  the  expreaaion  or  the  intimation  of  an 
opinion,  on  the  part  of  the  Judge,  that  ihe  particidara  redted 
in  thb  general  Way,  hid  been  proved?    {CoW$  Big.  462;> 
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^Eke  moattlivl^eM  be  Mtid  tff  the  ehai^  ir,  lH^it  MeMf 
$ufne8  the  particulars  to  be  tnie ;  that  it  treats  them  09 'u% 
jmUt  (^tits,    Aui  sudi  the^fwere.    Aqd  fltri«tlj  iqp^ridn^  t ; 
MPUme  ft  fael  as  tm,  is  tieiiket to' expfem  bor  .t»  i»tittiato' 
oparion,  ihat  ths  A^t  hsi  been  froved.    fii^fjpes^  the 
ltd  said  ifaese  paHicidars  are  tme^  te-«i]r  cei^dK  kM#lsdg 
bat  they  have  MOt  been  provelto  Jbe  true  ?    Sotfk  a  sCatettcm, 
boweirer  wrong,  uroidd  not  be  inooBStoteiity  1ft  itself  nor  wos 
il  be  a  violation  of  the  Act  afbresaid. 

•  This  charge,  then,  is  not  within  •the  tvordM  of  tke  Aet    <^ 
183d.    And  <taz^  it  be  said  t^  be  within  the  meanings— to  belossi^ 
to  the  niischiefs  the  Statiite  was  intended  id  renWd^?'  !!%» 
Aet  eotiM  netcnr  have  been  hit^nded  te  piret^nt  fhe  Court  frooi 
assoming,  as  tiHe,  for  the  convigftience  of  charging  a  «hnj,  those 
facts,  of  which  there  are^ttny,  in  almost  etery  easd,  abottt 
whioh  there  isnio  dispute  between  the  ]^arties.     It  most  bsit 
been  intended  to  prevent  Judges'fr pm  ^zpi'essing  or  intimating 
th^  opinions^  as  to  whether  disputed  faetS'bael  \>0efi  prmd. 

For  the  expression  or  intimation,  by  the  Jttdge,'^6f  his  cpfr- 
ion,  as  to  whether  such  fajts  had  been*  proved  or  not,'mijjii^ 
and  probably  wotlld,  have  some  efiObct  in*  fibaping  the  verdict; 
as  the  Jury  would,  it  is  likely,  be  inflttsneed  laslte  or  Itssby  asj 
tl)dng  ooming  from  th6  Oonft.  But  tbe  expl^Mon  6t  intima^ 
tion  of  the  Jadge's  opinion,  as  'to  ilndispifted  factS)  cocfd  B«l 
poesiUy  have  iny  efflietm  shspteg  the  verdicts 

Suppose  both  parties  e^y  to  the  Jury,  we  admit  this  Muli 
iim fact  tobe trtte,  and  the  Ooorly  when  it- cemes  4o  ehaige^ 
merely  in  the  course  of  thd  charge,  TnejMonB  wKail  fa  liii^ 
admitted^  is  it  po»HUe  to  siy,  that  iltVodgh  the  words  V 
th«  Statute  do  n6trek(^  •this  act  Ckf.the  Judge,  the  fntMCioii^ 
does ;  and  therefor^,  ^  neW*  trial  is  tO  be  gquUied  T 

£7.]  The  Statute,  we  tfiink,'d0ta  vj^twgtmd  tto  a  case  w^ 
tke  Judge,  in  the  eovrse  of  his  oliarge',  m^ely  mestkioa  §olAr 
facts  in  the  evidence,  as 'are  wheU^  UDitfspttfid. 
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tE. — ^IcHAEOD  H.  MBVTSOjr  #e^  pfauiMiffi  iiL«mr,  «^ 
HOiUiS  HaMiOWAY^  for  thtt  uae  of  Dayid  baUibv^toiii  4^ 
Rt  m  error.  r>  .:' 


A- pint  of  fftzlure  of  oontideratioii,  Tithoot  fraud,  maj  be  pleided  (p  ^ 
la  which  IB  a  joint  and  several  promise  to  paj  bj  two,  which  purports  to 
over  the  hand  and  seal  of  the  makers,  and  has  a  seal  or  scroll  ai&zed^to 
I  name  of. one,  the  othir  signiog  with  bis  own  proper  hand,  as'saomlty. 

^bty  in  Houston  Superior  CoBrt  Tried  before  Jv^ge 
mBBj  April  Term,  1854. 

Us  'vras  an  action  of  debt,  brought  bj  Thomas  HahowajfS 
t^  use  of  David  Halliburton,  against  Ichabod  H.  Albert- 
md  Siephcn  Brown,  on  the  following  note: 

On  or  before  (he  first  day  of  January  next,  we  or  eith^  of 
ffomise  to  pay,  or  cause  to  be  paid,  unto  James  Hallowaj, 
Mm  of  Eleven  Hundred  and  Fifty  Dollars,  for  vahie  reeei- 
.  Witnens  our  hand  and  seal,  this  the  12th  day  of  Maroh^ 
T;  ICHABOD  H.  ALBEETSON,  [l.  b,]  - 

STEPHEN  BEOWN,  See'ty. 
5tne88,  D.  P.  Shall/' 


b  ihis  aetion  the  defendi^its  .^pleaded  the  general 
metft,  and  partial  failure  of  consideration, 
te  the  trial,  plaintiff  moved  to  strSce  the  defendtot's  plei 
*  partial  failure  of  consideration,"  on  the  ground  that  no 
id  or  illegality  was  alleged  in  the  contract,  and  the  stone 
ig  under  seal.  The  Court  sustained  the-motioii^,  but  alldn^- 
ike  defendants  to  amend  tbeir  p]ea,  by  charging  fraud  in 
MDtract,  on  wAich  the  note  waa  founded,  and  jdaintiff  ex*» 

liinjtiff  then  read  the  notO' to  the  Jilry  and  dosed.       ' 
MfeMlaBt^heii  read  in  evidehce  the/tesfiiKmy  of  DKknfMMf 
hmaU  a^d  two  other  whoeases^  taken  by  iBterfogiftories^  iK 


i      ■  ■    ■  ■  ■ 

0ri)itaiioey  ^^that  the  note  sued  on  was  g|yen  to  Halloiray  f^ 
##0  negrocB,  Westi;f  an4  Ann;  the  former,  Tahnd  at  ihft  tii^ 
ef  the  ia>0$  at  $700,  and  the  iatter  at  9450.  Had  knovn  Ac« 
from  the  time  Albertson  purchased  her,  and  she  has  beeii,-dj| 
rbg  the  whole  period,  afflicted  with  rheumatism — ^unable ' 
work,  ]lnd  worth  nothing ;« at  lihe  time  of  the  trade^  TTnllnir^ 
said  her  feet  were  sore  from  travelling."  The  defendant  *^^ 
read  i*  evidence  a  bill  of  sale  from  Halloway  to  Alberts^^ 
warranting  the  soundness  of  the  two  negroes,  Westly  and . 
dated  the  12th  M^ch,  1S47. 

The  defendant  introduced  other  witnesses,  all  testifying  tia^ 
the  girl  Ann,  in  her  condition,  was  worthless;  but  that  if  8oao(/ 
and  healthy,  was  worth  9400. 

Tho  plaintiff  then  read  in  evidence  the  answers  of  Albertsdo, 
one  of  the  defendants,  to  a  set  of  interrogatories  fil^  against 
him,  as*  follows :  ^Hhat  he  did,  while  Halliburton  heMtke  note 
'as  agent  for  Halloway  for-  collecti(m,  ask  him  for  indulgence 
oa  the  note ;  and  at  that  time,  it  was  his  intention  to  pay  it,  bni 
Uie  n^ro  Ann  continuing  to  be  worthless,  he  changed  his 
mind  and  determined  not  to  pay  so  much  of  the  note  as  indih 
ded  the  price  of  Ann,  and  so  informed  Halliburton,  who,  tkn^ 
i^on,  commenced  suit.on  the  note. 

Wm.  H.  Miller,  sworn,  testified,  ^'that  the  parties,  fisHiliw- 
ton  and  Albertson,  were  together  at  one  time,  attempting  to 
settle  the  matter ;  and  Albertson  stated  to  Halliburton,  thilthe 
was  sorry  that  he  had  not  notified  him  sooner,  or  brfm  h^ 
Halliburton,  had  bpught  the  note,  that  he  intended  to  deftnd 
it" 

.It  was  admitted  that  Halliburton  had  paid  die  note  toHil- 
loway,  who- was  suing  fer  the  U8et>f  Halliburton. 

.  The '  defendant  requested  the  Court  to  charge  t^e  Jaijf 
^^thail  if  the  consideration  ef  the  note  had  jAtrtially  fiul«d,lhflf 
should  deduct  from  it  the  price  agreed  to  be  paid  for  Ajn%  if 
she  was  proved  tobo'wfaolfy  wKSouBd."  The  Court  vafifeed  so 
t^  Cika(99,'but  did  ^rge,.  that  .the  uBtnnneirt  «aftd  «b^  ^flbg 
«id^  seal,  partaal  or  toti^  faHtiFa.Kif  conaidemtioa  tari4  bi 
jplead,  Dtnly  in  case  of  fraud  or  illegality  in  thesi 
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*had been  plead  and  relied  on,  andif  tkej  weveJal- 
» from  the  eyidence,  that  a  fraud  was  perpetrated  on  ika 
daat  io  the  sale  of  the  negro  by  plaintiff,  then  they  thoidd 
m  defendant  requested  the  Oourt  to  charge, 
.which  charge,  Goiinsel  for  defendant  excepted,  mmI  h|K 
b  Mception  error  has  been  astigned. 

Wabren,  for  plaintiff  in  error.  .  -     • 

•         /.  . 
BR  M.  Giles,  for  defendant  in  error.  -* 

•■  ■    • 

r  ike  XJourU — SfAiuiBa,  J.  delivering  the  apisMi. 

]  .We  belieiFC  that  the  nde,  that  a  plea  of  failiire  of  fKNi-> 
iti6n  caB9ot  be  used- as  %  defence  to^a  8peeialt)r,,ap|^iai 
eAer  instnup^Ats,  save  subL  as  were -known  la  41m  Gei*- 
Ltm  as  i^>ecialties ;  as  deeds,  bonds  and  instnune nti  Ma- 
iwtth  like  solemnities  oi$ealmg  ond  dehvery^  .  .        .... 

bu  been  conmon  for  Courts  to  say  thatsadi  dofswo  etfr- 
e  set  np  to  an  imtrument  under  ieaL  But  we  thtnl^  tiM 
words  were  used,  *or  should  have  been  used,  with  refer- 
to  such  instruments  as  were  executed  widi  the  oereoMmfl 
wmj  to  specialties  at  Common  Law.  ^ 

e  rule  which  fof^bfds  the  plea  of  Seiilure  of  consideration  to 
oiality,  had  its  origin  at  a  time  when  tiie.  Common  imm 
bed  the  utmost  importance  to  the  ceremonies  n^cessaxy  to 
fgjdca^etk  of  every  such  instrument ;.  and  the  .cerenmiii 
performed  by  acts  formal,  significant  and  solemn.  Li 
88  of  time,  as  the  execution  of  such  instruments  beeame 
frequent,  and  was  brought  Qiore  into  relation  with  the  diver- 
business  of  society,  the  metJiod  of  jthese  ceromonies  was 
rdaxed  in  its  formality,  but  still,  something  tfiat  was  eon- 
id  equivalent  thereto,  was  required.  Such  i8  still  the 
rement  of  the  Common  Law. 

bus  see  what  is  this  requirement^  as. to  specialties.  A 
ilky  iS'  a  writing,  eealed  and  delivered^  containing  some 
..(1  P.  Win.  13,-.,FiBi^,  199.)  .  ^'SMOing^aiMl 
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dtUveiy  ui  aCill  the  criterion  of  a  specialty."     (2  Serjf^  ^  JK 
£03.) 

A  seftl  mxj  be  represented  by  almost  anything  xnirporilB^ 
to  be  8  seal ;  and  delivery  may  be  manifested  by  almDrt  an^ 
tbing^  which  affords  evidence  that  a  delivery  was  -  inteadb^ 
But  still  the  requirement  is,  that  in  specialties  the  solemniti^ 
of  sealing  and  delivery,  as  known  to  the  Common-Law,  ah%2j 
be  represerited  by  something  intended-  to  have  that  effect. 

Now,  the  elementary  Common  Law  reason  why  the  conside- 
ration of  a  speciality  could  not  be  denied  was^  that  '^  the  wka- 
nity  and  deliberation  with  which,  on  account  .of  the  ceremoaies 
to  be.obaerinsd,  a  specialty  is  presnmed  to  be-  entered  iato^ 
attach  to  it  an  importance  and  a  character  which  do  not  be- 
long to  a  simple  contract."  (Ch.  on  Con.  4.)  Heac^,  it  bis 
^tfpn.held^  that  in  general,  no  constderation  ia  requisite  toM^ 
d«r  a  i^peeialty  obligatory,  unless- it  be  in\peaiohed.forfiw4« 
illegality,  amd  that  it  cannot  be  defeateit  by  proof  of  ^eidMrpaa* 
tial  or  total  failure  of  consideration.    {Phw.  308.     2  SUu 

All  the  caaea  which  I  have  seen,  (and  they  are  many,  Ml 
in  England  and  the  United. States)  where  this  ruler  has  beea 
maintained,  apply  to  such  instruments  as  were^pecialtieaat 
Common  Law.-  And  when  Courts  and  Commentators  apply 
tfae^rule  to  ^'  instruments  under  seal,"  it  will  be  found  that  thqf 
aro*  really  speaking  of  such  as  wore  specialties  at  Common  Law. 
Instruments  under  seal,  at  Common  Li^w,  were  abrajra  sneh  aa 
wero  intended  to  be  accompaiaed  with,  other  aalemoitieB  aad 
eorenionies,  necessary  to  give -them  effect;  and  hence,  by  a 
figure  of  speech,  quite  common,  the'olass  has  been  designated 
by  one  of  its  characteristics,  viz :  sealing. 

But  wo  can  conceive,  that  in  proccto  of  time  the  exigences 
of  trade- and  commerce,  or  mercantile  usage,  or  the  customs  ef 
a  people,  among  whom -the  credit  system  prevailed  to  a  great 
iit^tQt^  might  horve  rendered  common,  as  an  ^denCe  of  con- 
kinatmment  possessing  but  one  of -these  charactcriatioi 
Ity  1^  Common  La^w,  in  whieh  either  the^SGhmaitgF 
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^  sealing  or  that  of  formal  deliyery,  waa  dii^pensecl  with.  -  la 
vaeh  o$fl^,  tbece  seema  to  be  bo  reaaon  ^ihy  m^h  ioatmuMiit 
ahouLd  not  be  binding  on  its  maker — ^not  as  a  specialty  is  bind* 
lAg,  but  onlj  as  evidence  .of  the  contract,  according  to  ifta 


Let  ns  suppose,  then,  .that  in  thet  multiplicity  6f  the  eonoecas 
oC^vancing  trade  and  commerce,  a  debtor  found  it  expedient 
to  negotiate  with  his  creditor,  informally  and  withoKt  delivery, 
inihe  presence  of  witnesses,  an  instrument  signed  by  him  aad 
imder  his  seal,  having  such  terms  •as  were  iiot.  appropriate  ov 
oammoM  tounsbruments,  kpowi}  as  sealed  iMtmiments,*  or  wf%f 
tiahies  at  Common*  Law — ^the  tetma  of  the  instrument  being  a 
proaiise  to  pay  a  8um«of  moaey,  abtolaldjr  aadatall  eveats^lo 
Ae^cieditor,  or  any  one  who*  might  hold  the  same,  on  a  daj 
ipeeified,  in  coasidevatioa  of  soma  advant^e  arkeaefit,  to»kia^ 
lliBUtker.  #  ■    • 

-flbwkan  instrumeiilb  weald  certainly- 1^  a  goed  premise  to  pay 
kf^tke  maker;  but  it  would  be  parpeeely  waatrag  in  m^  of 
the  Common  Law  characteristics  of  a  spe^^lkgiu  It  would  Ml 
W»a  bond  or  obligatioa^  in  the  seaM  tfi^  LtfNrd  €kic$  aaj^a  &at 
ward  ^^is  usually  .taken  ia.the  Gommoa  I^aw" ;  far  thai  is  aa 
ivalrameat  containing  a  penalty^  vitb  lAmditipn  to  pa^  a  mam 
«f  money.  {Co.  Liit.  172.-, Boo.  Ahr.  OkUg.  A.)  It-wouM  od 
ba*a&tS  obb'gatoriff  which  might  b^  sometimes  under  seal ;  and 
i|^  according  te  Ookty  ^'most..4H>umonly  taken  for  i^  singla 
bond".  It  could  be  neither  of  these,  inasmuch  as  it  would  be, 
IP  terms,  a  promise  to  pay  a  turn  of  money  f^*a  valuable  con- 
stAsration,  absolutely  and  at  M  events,  on  a  day  fixed,  (whick 
latfa^  characteristic?  of  a  pnomiseory  note.  Bmyley  on  BifUy  1  SUh 
rjfonJProm.  jY*.  §12,)  and  it.  would  not  have  been  formally 
delivered. 

This  is  just  the  sort  of  instrument  which  is  in  common  use, 
^d  kaovm  aa  a  promissory  note,  under  seal.  A  seal  is  affixed 
feait^  perhaps,  with  reference  to  the  Statute  of  Linxitatiom; 
but  from  its  very  terms,  the  instrument  is  intended  tabe  nego- 
tiated, especially  when  payable  to  bearer,  without  the  solemr 
ilily  pHicticed  at  Cootmen  Law,  in  t]be  execution  of  jipeciallieii 


SUPRBMB  €OTJRT  OF  QBOBQIAj 

Albeition  €l  aL  V8,  Halloway,  for  ufe,  fte. 

and  especially  with^t-any  solemnity  as  to^elivery.  Of  oonrae^ 
k  HLHSt  be  delivered.;  that  is  to  say,  it  must  pMS  firofti'tlie  ma- 
ker, ■  in  order  to  have  effect :  bnt  it  is  not  passed  to  the  payee^ 
as  the  specialty  at  Oommon  Law  was  passed  to  the  grantee  of 
the  obligee,  with  that  formal  ceremony  or  its  equivalent,  neoes- 
iar?^  to  give  effect  to  the  latter  instrument 

It  is  somewhat  difficalt  to  •classify  this  instrument,  "(a  note 
under  seal)  for  it  is  not  a  promissory  note,  as  that  is  never  un- 
der seal,  we  are  told.    (2  Bauv.  Die.  519.)'  It  seems  wroi^  to 
place  it  with  agreements  by  parol;  and  all  contracts,  it  is  saidi 
flMHt  he  either  agreements  by  E^eeiaky,  or  agreements  by  pi« 
vok    Mann  aiid  unotker  vi.  SugM^  (7  i).^  E.  050.)     Thisis 
••rtMMly «true  m.  ^  tight  ef  the'  Common  Law.    Still,  m  we 
have  shown,  it  is  quite  as  difScult  to  place  suchran  instnuneiit 
attong^  speciakies.-  'It  Woiiild»s6em,  therefere,  that  that  irititk 
is  called  a  promissory  note  under  seal,  is,  in,  the  eye  of  thi 
Qwnmon  I^i^  womakus^    It  isn  sort  of  fipurian»  ol^hiog 
from  the  specialty  and  the  pfomtssoi^'  note^  whose  4egal  9Mm 
iHs  not-easy  to  delne.  -  » 

With  referehce  to  the  Statute  erLiimtotio^s,  we  believe  tkal 
sucli  an  instrument  has  been  itometimes  called  a  specialty,  aad 
fllri)jeot  enly'to  the  Statutory  •bar  applicable  to  such  insln^ 
ments.  Whether  it  was  rightly  called  a  specialty  or  not,  tlie 
decision  was  correct,  for  the  Statute  (our  act  of  1839)  appli^ 
dus  bar  ef  20  years,  not  to  q»eoialties,  but  to  ^^  bonds  or  instra- 
ments  under  seal." 

Perhaps,  the  view  wehavei  taken^  wi\l  be  strengthened  -by  a 
consideration  of  our  legislation,  on  the  subject,  and  the  unv»- 
ided  practi(^  of  our  Courts.  The  Judiciary  Act  of  1799  {S€$. 
2&£A)  makes  promissoiy  notes  and  other  liquidated  demands, 
of  equal  dignity  with  bonds  and  other  specialties.  The  Jatter, 
then,  in  our  State,  because  of  the  "solemnity  and  deliberation*' 
with  which  they  are  executed,  are  of  no  higher  consideration 
than  promissory  notes%  Tet  we  know  that  the  rule  we  have 
been  considering,  hall  not  been  applied  to  ordinary  promissory 
notes^  but  that  it  hafs  been  the  immemorial  practice,  in  our  State^ 
t^^ow  pleas  of  total  failure  of  consideration  (and  of  partial 
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ftihure,  Bince  the  Act  of  1886)  to  soitB  on  sueh  notes.  Mwt 
Boithifl  have  been  upon  tke  prinri^'thai  Ae  nde  we  haft 
been  considering  was  applicabte  to  sndi  instmments  as  posses- 
feed  the  Common  Law  incidents  of  specialties,  and  to  none* 
Dtbers?  '  •  • 

On  the  whole,  it  would  seem  that  a  p^mnissory-note,  under 
seal,  intended  to  be  .negotiated  and  pnt*  into  cirdolation  from 
hand  to  hand,  without  formal  delivery,  has^not  the  character- 
istics of  a  specialty  at  Common  Law,  and  that  a  failidre  in  the* 
eonsidcratioh  of  the  sam^  may  be  pleaded* 

But  whether  we  are  right  in  fliis  view  or  hot,  we  feel  very 
sore  that  the  notd  sued  on,  in  this  ease,  cannot  he  classed  with 
ipecialties  at  Common  Law,  and  must  be  iregarded  as  aCnoma- 


.  la  its  terms,  it  is  a  joint  and  seventl  promise  to  pay  by  two, 
porpofting  to  be  over  the  hand  and  seal  of  the  makers,  and 
■gned  and  sealed  by  one — ^tfae  other  ngiiing  only,  and  as  seen- 
fttj. 

Kow,  it  is  doubtful  whether  or  not,  as  to  one  of  these  de- 
fendants, this  is  a  sealed  instrument.  For  we  are  told  by  op^ie 
eminent  Courts,  that  ^^although  in  l^e  body  of  l^e  writing,  it 
b  said  that  the  parties  have  put  their  hands  and  seals ;  yet,  it 
ii  not  a  specialty,  unless  it  be  actually  Sealed  and  delivered." 
(S  iSer^.  ^  R.  50?.)  And  so,,  it  was  not  at  Common  Law. 
Whether  this  be  the  law,  in  our  State  or  not,  need  not  be  de- 
cided. SufficQ  it  to  say,  that  this  instrument,  in  its  form,  te- 
nor and  mode  of  execution,  deviates  from  alL  rules  established 
by  Common  Ijaw  principles,  as  applicable  to  specialties,  and, 
in  character,  was  unknown  to  the  Common  Law.  The  rigid 
Oommon  Law  nde,  therefore,  which  forbids  that  the  consider- 
lAion  of  a  specialty  should  be  denied,  cannot  appropriate^  be* 
IMd  applicable  t#  it.  ' 

'Jitdgment  reversed. 
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No.  86.— rBf  ALOOLM  A.  Mx)8SLYy  plaintiff  in  enw,  *vt.  Silk*.^ 
G^HLDON,  dofencUi^t. 

[1.]  When  a  witness  swears  that  h'e  has  seen  the  instrument  presented 
liim,  before,  and  was  present  when  the  same  was  execut^ :  Held^  thatt^^^ 
is  equiralent  to  an  aCBmativc  stalemcnt,  that  bj  occiilar  proof,  the  i 
^new  that  the  instrument  had*bc%n  executed  in  his  presence ;  and 
the  contrary  were  true,  and  cbuld  be  supported  bj  eyidencei  the  wiU 
ipight  be  convicted  of  perjury. 

£2.]  Testimony,  by  itself  va^e,  and  apparently  relating  to  matter  not  ii^  ^ 
sue,  may  be  made  certain  in  its  character,  and  plainly  lelevant,  by  otti^ 
flwts  in  proof. 

1^.]  Where  A,  acting  fa  the  ageht  for  M,  in  the  sale  of  a  negro  slare,  csrw 
cntes,  with  D  A,  a  joint  sale  of  said  slare  and  another,  belonging  to  tkt 
said  D  A,  in  exchange  for  a  slave  of  G  ;  and  the  two  make  and  delire^ito 
G  tlieir  joint  bill  of  sale,  in  which  th^y  warrant  the  soundn^  of  both 
slaves,  signing  the  instrument  A  and  A  ;  and  ,altcrwards,  action  isbroogiit 
hj  G  against  M,'  for  a  breach  of  said  warranty,  on  account  of  the  ilniouil^ 
ness  of  thi  slave  sold  for  M ;  H^d^  that  though  A  may  have  transceaM 
his  authority,  as  agent,  in  uniting  with  D  A  in  said  sale,  and  in*  jointlfy 
with  him,  warranting  the  slaves  conveyed  ;  yet,  that  inasmuch  as  he  wy 
authorisied,  by  M,  to  sell  and  warrant  hit  slave,  aind  there  was  no  tnni- 
gression  of  his  powers,  as  agent,' in  selling  and  warranting  that  slare,*e(leci 
will  be  given  to  the  deed  against  If ,  so  far  as  ihat  slave  is  Concerned. 

[4.]  'Testimqpy  of  a- man's  general  character  anil  reputation,  in  the  treatneii 
of  his  slaves,  is 'nothing  more -than  hearsagr  testimony,  and  is  inadmiiiible. 

[5.]  Where  suit  is  brought  upon  an  alleged  breach  of  warranty,  on  asak^aad 
purchase  of  a  negro  slave,  and' there  is  some  testimony  from  whidrit  mig|l^ 
be  inferred,  that  the  slave  was  of  no  value  at  the  time  of  sale ;  and  tlao 
testdnoliy,  in  another  view,  which  might  be  taken  by  the  Jury,  sufficientW 
authorize  the  presumption^  that  the  slave  was  not  altogether^  valaelen  St 
the  time,  but  no  .evidence  was  offered,  going  to  fix  any  amount  of  such  vd* 
ue,  or  furnishing  any  data  by  which  the  same  could  be  ascertained :  ffdif 
that  it  was  not  error  ii>the  Court  to  charge  the  Jury,  that  "  if  the'seeds  «f 

•  the  disease  were  in  the  ffegro,  aC  the  time  of  the  sale,  though  m>t  flnreloprt 
nniil  (ifterwards :  J>ut  if  the  negro  aftei:wards  died  of  Uiat  disease,  whU 
was  then  upon  him,  this  would  be  a  breach  of  the  warranty'^  inas^ch  » 

.  the  Court  connected  this  instruction  with  the  further  charge,  that  "thtf 
must  be  satisfied,  from  the  evidence,  that  the  negro  was  of  no  ralite,  atth* 
time  of  the  sale,  or  they  must  find  for  the  defendant". 

Assumpsit,  in  Troup  Stiperior  Court.    Tried  befbve  Jwif^ 
UTabnbb,  Mftj  Term,  1854. 
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Motfelj  M.  Gordon.' 

%hii  actioB  was  brought  hy  Gordon  against  MoEely,  to  re- 
TOT  the  Talas  of  a  negro  sold  by  defendant  to  j)laintUr|  with 
mranty  of  souB^bcyw. 
Xhe  following  is  the  bill  of  exceptions: 
Be  it  remembered,  that  the  aboye  cause  was  called  in  its  (hS 
r  for  trial,  on- 1^  day  in  said  term  when  both  parties  araiouneedl 
idj.  The  plaintiff  opened  his  case,  and  offered  and  read 
eiidence  tp  th^  Jury  the  following  testimony,  by  ecmmissioiif 
ly  taken,  to-wit:  The  deposition  of  one  Isaac  F.  Oordoii, 
ered  to  prove  the  execution  of  the  bill  of  sale : 
Iflt.  He. knows  the  plaintiff  but  not  the  defendant.  2d.  He 
/I  seen  the  bill  of  sale  before,  (a  bill  of  sale,  a  copy  of  which 
hereinafter  set  forth,  was  attached  to  the  interrogatories,) 
d  was  present  when  the  same  was  executed  by  Allen  &  Adr 
18.  He  ]cnows  of  the  plaintiff's  purchasing  two  negroes  from 
id  Allen  &  Adams — one,  a  boy,  iiamed  Daniel,  valued  at 
.T9  Hundred  and  Fifty  Dollars^  the  other,  a  boy  name4Iomy 
lyed  at  Four  Hundred  and  Fifty  Dollars ;  and  that  a  bill  of 
le,  annexed,  was  given  at  the  time  of  said  purchase.  The 
fj  Daniel  was,  he  supposes,  some  thirteen  or  fourteen  years 
'  jige,  and  the  boy  Tom  about  twelve  years  of  age.  Allen  t 
dmns  did  not  disclose  to  plaintiff  or  any  other  person,  at  time 
'  purchase,'  that  they  were  acting  as  agents  for  Mosely,  or 
a^  the  defendant  was  the  owner  of  saiS  negroes.  Cross-inr 
rrogatory  :  He  answers,  plaintiff  is  his  father. 
To  the  reading  of  tpese  interrogatories  defendant  objected^ 
icansc  the  witness  did  not  prove  the  facts  necessary  to  show  the  < 
fdl  conclusion — the  ezeetUion  of  the  bill  of  sale ;  and  be- 
ase  he  did  not  say  he  saw  it  executed.  He  might  have  been 
'€$mU  at  tl)e  time  specified  in  the  bill  of  ^e,  and  yet  not 
Kve  seen  or  known  anything  about  its  execution ;  and  because^ 
tmitiing  the  execution  of  the  bill  of  salo^  as  testified  to  by 
iV  witness,  yet,  it  did  not'  make  the  defendant  liable,  nor 
we  the  case  made  by  the  pleadings.  The  Court  over-ruled 
lO  objections,  and  permitted  the  interrogatories  to  he  read  to 
B  Jury,  and  the  defendant  excepted. 
TOL.  xn-49  ... 
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The  deposition  of  one  Jolin  C#  Bimmea  andt  Tollerscm  Klily, 
bj"  tlie  same  commission,  taken  thus :  IstV  John  G.  Sin^tt 
knows  the  parties.  2d.  l^hat  he  heard  ^defendail^  say  that  hit 
agent,  Mr.  Adams,  traded  a  negtoBoy  td  plaintiff,  and  diat 
I^r.'  Allen  acted'  with  his  agent,- Mr.  Adams,  itf  ^aid  sale.  The 
defendant  stated' that  the  boy  traded  Vas*  his  prbperty.  The 
conversation,  to  the  best  of  his  belief,  took  plate  in  March, 
1BJ9.  Defendant  said  nbthrng  mdre,  in  rfeference  to  saiS  salfe, 
than  is  already  stated.  The  defendant  stated  that  he  Was  the 
owner  of  the  boy  sold,  and  that  Adams  acted  as  his  a^ent  • 

Ist.  Tollersbn  Kirby.  knows  the 'parties.  2d.  He  answers 
that  the  defendant  stated  to  him  that  Mr.  Adams  and  Mr.  Al- 
len swapped  two  negroes  to  the  plaintiff  for  one,  and  that  one 
of  those  boys  swapped  belonged  to  him,  th6  defendlint,andthe 
other  to  Mr.  Allen.  This  conversation,  he  believes,  occurred 
some  time  in  the  year  1849.  He  answers,  that  one  of  thelJbyB 
swapped  to  the  plaintiff,  was  stated)  by  the  defendant,  to  haye 
belonged  to  the  defendant.  The  defendant  said  nothing  abooi 
any  persoi^'s  aoting  as  his  agent.  8d.  Neither  of  them  kneft 
anything  more.  *         • 

The  defendant' objected  to  this  teetinfony,  as  proving  va- 
thing ;  and  thai  if  it  proved  anything,  it  proved  a  differctit 
oontfact  from  the  one  sued  on  and  testified  to  by  Gordon-*-tl||s 
being  a  swap,  which  was  different  from  a  Bale,  kd.  The  Court 
over-ruled  these  objections  and  permitted  the  interrogatories 
to  be  read ;  and  to  this  the  defendant  excepted.  • 

•  Next,  plaintiff  introduced  and  read  in  evidence  the  depoa- 
tions  of  Andrew  B.  Oalhoun,  by  commission  duly  tak^n,  t<h 
wit:  .      . 

Is^.  He  answers,  I  am  well  acquahited  with  the  plaintiff  iii 
this  claim,  *and  have  a  slight  acquaintance  with*  the  defendant 
2d.  He  answors,  I  have  been  a  practitioner  of  medicine' for 
Upwards  of  twenty  years,  tut  abandoned  my  profession  at  the 
eommenoement  of  the  present  year.  My  location,  since  the 
yeat  1838,  has  been  in  Newnan,  Coweta  Co.  Ga.  3d.  He  an- 
swers, I  have,  at  different  tioies,  for  many  years,  praciifled  it 
the  family  of  plaiptiff,  but  do  not  now  recollect  to  have  alttended^ 
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•I  any  tim^y  on  any  o£  the^egrooB,  except  a  boy  named  Dan- 
i^y  to  whom  I  £rat  gave  medicine  on  the  11th  pf  May,  i^^the 
ytar  1848.  -  The  boy  was  shown  to  me  two  or  three  weeks  be- 
fioKTB  I  pat  him  upon  any  regular  course  of  treatment.  General 
dvQfsy  appeared  to  be  the  diseas^  under  which  h^  labored, 
wlien  I  first  saw  him,  accompanied  with  a  painful  affectiop  of 
file  jointfity  of  a  rheumatic  character.  After  administering  me4': 
icine  to  hu9  for  a  short  time»  I  succeeded  in  reduciqg'thet  drop- 
sical swelling..  A  good  oppprtiuiity  was  th$n  afforded  of.ex^ 
Dg  into  the.  condition,  of  his  liver,  and  other  important  or*, 
of  th^  abdomen.  The  liver  was  then,  for  tt^e  first  tim^ | 
£8C0Yer.ed  by  mQ  .to  be  materially  enlarged,  as  also^^hp  me* 
wmtaciQ  glands,  spleen,  ^c.  In  this  situation,!  took  Daniel 
to  my  own  house,  in  Newnan,  and  kept  him  Jbbere,  under  treat- 
ni0nty  4intil-  he  died,  wkieh  occuned  some  time  in  the  early  part 
of  August,  1848.  The  general  symptoms  ph^raoteHzing  pan- 
iel'8  case,  when  I  first  saw  him,  and  subsequently,  during  tha. 
idiole.progrese  of  hi^  -disease,  inducefil  me  to  beli^ye  that  he 
Wd  bc^n  diseased  |br  a  ciDnsiderable  length '  of  tiiise.,  ]|^oW 
kmg  ha  bad. been  diseased,  it  is  impos^ble  for  n^e  to  say;  I 
i^mkf  however,  he  could  not  have  bqen  in  the  condition  he  'v^af 
wlien  X  first  saw  him^  withojat  having  been  diseased  long  «nfe* 
rior  to  the  December  or  January  preceding.  4th«  JSe  u^ 
Bwers :  I  have  stated,  in  a  previous  interrogatory,-  the  time  at 
which  I  think  (he  boy  died ;  tho  amount  charged  by  me  for 
attendance  on  the  hoy,  was  twen^-four  dollars  and  seventy- 
(va  cents.  5th.  He  answers:  I  kju)w  nothing  mere 'than  I 
kafe  stated  abready,  th^t  will  go  to  show  that  Daniel  was  la- 
boirlng  under  the  disease  of  which  he  died  previous  to  the  Do* 
qn&h^  or  January  prece(&Dg  hi^  death.  I  do  pot  think  he 
Oivld  have  been  of  any  value  to  plaintifl^  fof  months  prevloua 
toihe  tinote  I  ^t  saw  him.  I  knew  of  no  amtmnt  eirpended 
b^  pl«intiflE^  in  attempting  to  cure  the  boy^  except  what  he  pkid 
bO]Bae. 

1.  He  answers :  I  do  not  think  the  disease  under  which  Dan- 
iel labored,  very  deceptive  in  its  character,  nor  do  I  think  that 
estensive  visceral  disease  <^  the  abdomen  could  be  contvacted. 
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by  great  exposure,  in  any  vei^  short  space  of  time,  more  espe- 
cially when  it  is  of  that,  chronic  character  which  Daniel's  eaie 
pj^esenied.  2d.  He  answers :  The  opinion  advanced  by  me  m 
Toferenee  to  the  length  of  time  Daniel  had  been  (Cseased,  is  i 
pierp  x>pinion,  and  may  be  incorrect.  I  think,  liowev^r,  tht 
but  few  meiical  men  could  be  found,' who  would  so  fardinigree 
with  me  as  to  cohfravert  the  opiniotf  adyaneed  by  me.  Sd.  I 
know  nothing  more  that  could  benefit  either  of  the  parties,  le. 

The  plaiatiff  tendered  in  evidence  4  bill  of  sale,  of  which  tte 
following  is  a  copy :  ^  Received  of  Silas  Gordon  One  Thoanul 
Dollars,  in  full  payment  of  the  purchase  of  two  boys,  matA 
Daniel  and  Tom;  the^righl  and  title  of  the  said  boys  we  wap- 
rant  to  be  good ;  and  also  warratit  them  sound,  both  ii  boclj 
and  mind,,  and  slaves  for  life". 

(SignecU  ALLEN  &  ADAM8. 

January  24, 1848. 

To  the  reading  of  this  bill  6f  sale  in  evidence  defendant  ek- 
jected,  because  the  execution  of  it*  was  not  proven,  and  licMi^ 
it  did  not^  under  the  evidence,  or  on  its  face,  bind  the  defen- 
dant as  sued  in  any  manner,  nor  make  him  liable  on  its  breschj 
and  was  not  admissible  evidetioe  under  the  allegations,  fte. 
The  Court  over-ruled  the  objections,  and  permitted  the  biD  ef 
sale  to  go  to  the  Jury ;  and  to  this  defendant  excepted. 

Plaintiff  introduced  Rol)ertW.  Simmes,  ^o  testified  ihttkh 
in  the  Q^rly  part  of  the  year-lSSO",  (after  suit  waa  brought)  de- 
fendant told  witness  that  the  boy  Daniel  1>elonged  to  hilh;  tht 
Allen  &  Adams  had  no  right  to  make  any  such  bill  of  sale,  tat 
that  it  made  no  difference,  as  he  could  prove  the  boy  waa  soiumL 

FlaiAtifiTclosed  his  case.  Defendant  opened*  and  inttodueed 
X)r.  Robt.  A.'T.  Ridley,  a  j)racticitig  physician  of  long  stand- 
ing, who  testified  that' he  had  heard  the  testimony  of  Di".  A.  B. 
Calhoun  read,  (and  it  was  re-read  to  him)  and  tlmt  firoii  ife 
symptoms  of  the  boy  Daniel's  disease,  as  described  by  Dr.  Oil- 
houn,  witness  was  of  the  opinion,  as  a  medical  man,*tfast  fte 
boy  died  of  dropsy.  (The  witness  then  gave  a  minute  descrip- 
tion of  the  different  Idn^s  of  dro^ — ^its  xiatnre,  orij^  till 
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Ike  eaoseB  which  produced  them.)  He  believed  ihe  case  of 
Daniel  was  produced  by  exposure,  neglect,  4c — ^that  kind  of 
dropsy  was  generally  produced  in  that  way,  and  was  most  gene- 
nUy  germinated  in  the  last  of  the  winter  and'first  of  the  spring 
months,  wlien  winter  and  spring  seemed  to  be  contending  for  the 
iiMtery  of  the  seasons,  an^  the  weather  and  temperature  undeS 
went  frcq[uent  changes.  Withess  had  diet  mi^y  case?  of  the 
kmd,  &nd  sometimes  they  Were  produced  in  a  rfbort  time,  and 
he  thought,  from  the  symptoms  of  Daniel's  c^se,  it  ml^ghthave 
oinginated  in  a  few  weeks  before  t}ie  time  Dr.  Calhoun  first 
Bliw  him,  or  it  might  hare  been  of  long  standing — ^it  was  impossi- 
bte,  as  Dr.  0.  said,  for  any  physician  to  say  how  long  it  had 
ekisted.  Witness  was  the  physician  of  defendant  Defendant 
was  very  carefAl  with  his  negroes,  and  frequently  sent  for  wit- 
ness^ professio&ally,  when  it  was  reafly  not  necessary.  Had 
nerer  been  called  to  see  Daniel.  Perhaps  had  sben  hinb-^ 
never  knew  him  to  be  sick.  Witness  was  of  opxnidi  that  expo- 
stre  to  b&d  weather,  over  labor,  ktc  hours  at  night,  with  bad 
treatment  and  indifferent. clbt^ing,  was  weH  calculated  to  pfo- 
diu^'such  a  disease,  as  Darnel's  especially  in  the  winter  and 
spring  season  6f  the  year.  The  disease  is  almost  incurable 
wiiien  neglected  and  allowed  to  take  strong  hold  of  its  victim — 
but  that  it  is  frequently *and  easily  cur^d  if  treated  in  j5roper 
time,  and  thf re  are  good  preventive  medicines.  Witness  was 
fiirthdr  ef  opinion  that  the  cliances  of  curing  Daniel  w^re  much 
jBminished  by  the  feilure  to  have  hinr  treated  when  Dr.  Cal- 
htilbti  first  saw  Mm. 

Cboss- examined:  ^aid  there  were  many  diseases  whieh  % 
l^ysician  oould  not  understand  properly,  without  seeing  them, 
and  there  were  others  w.hich  he  pould  treat  and  understand  ai 
well  in  his  office,  and  by  prescription,  as  any  other  way — that 
dropsy  was  a  disease  which  could  be  treated  by  prescription^ 
and  a  correct  opinion  of  its  nature,  cause  and  chartfoter  could  be 
formed  by  a  description  of  its  symptoms ;  .especially  when 
given  by  another  physician.  That  Dr.  Calhoun  belonged  to 
i^  first  class  of  physicians  in  this  country. 
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The  defendant  ^en  read  in  evidence  the  depositions  of  Johi. 
B,  Duprey,  by  commission  legally  taken,  as  follows : 

1st.  He  answers :  I  am  not  acquainted  with  eithec  of  the 
parties  well,  and  know  only  Mr.  M.  A.  Mosely,  the  defendant, 
whom  I  have  oQ^^  seen  in  Charlotte  Co.  Ya.,  wherci  he  resides. 
I  have  uever  seen  Mr.  Gordon.  2»  He  answers :  I  did.  know 
a  ijtegro  boy  named  Daniel.  I  raised  him  and  sold  him  to  Ba- 
con &  Mpsely,  of  which  firm  M.  A.  Mos^y,  the  defendant,  was 
a  partner.  He  was  9  .years  old  in  1847,  when  I  sold  lun, 
al^ough  he  looked  tp  be  older. .  Ha  was  uncommonly  likely 
■and  of  dark  brown  complexion.  I 'knew  hijm  from  the  time  b 
was  bom  tUl  th^  fijrst  Monday  in  June  or  July  1847,  when  I  sold 
to  Bacon  &  Mosely  at  Charlotte  C.  H.  Ya.^  by  irtiom,  or  by 
one  of  whoip,  (Mr.  Mosely,)  he  lyas  carried  to  Georgia  in  that 
fall,^  as  I  suppose.  He  was  larger  than  boys  usv^llj  ar»  a(  9. 
yearp  qt  age,  tod  was  whi^t  I  ^oulc^  call  number  one.  3.  H# 
answers :  I  knew  tha  boy  Panieil  from  •  the  day  of  his  birth  to 
the  da^  I  sold  him.  I  am  a  planter  and  stay  at  home  prettj 
closely,  and  saw  him  nesMrly  eveiy  day-r-theee.are  the  opportoi 
nities  had  of  knowing  his  health-^-and'I  qan  state,  with  certainr 
ty  that  he  was  $^  he9.It][iy  a  boy  as  I  ever  knew,  And  was  pe^ 
fectly  sound.  He  had  neypr  beea  sick,  to  my  knowledge,  at  all, 
except  when  he  was  a  child,  be  m^y  ba^e  had  a  cold  likd  6ther 
children ;, but  never  was  be  so  sick  as  to  keep  him  from  going 
about — ^and  I  pronounce  him  as  heaithy  a  boy  as  I  /9v^  Imeir.- 
His  family  was  yery  healthy^,  and  )ie  was  perfectly  sound  wW 
I  sold  him.  4.  He  answers :  I  have  read  the  annexed  r^eaie 
and  accepted  it  be£6re  my  depositi(m  was  commenced,  and 
signed  my  name  on  the  back  of  it  towards  accepting  it — and  of 
course  before  I  testified.  S.  He  answers :  That  he  has  stated 
above  the  faciii  of  the  case,  as  kn<:rwh  to  hun,  wid  he  can  only 
say  that  the  boy  was  sound  as  a  dollar,  and  he  sold  him  if 
above  stated. 

And  then  also,  was*rpad  in  evidence  the  depositions  of  Bos- 
sel  Lane,  by  commi3sion  legally  taken,  as  foUows,  to  wit :  1. 
He  answers :  I  knew  Malaomb  A.  Mosely.  2.  He  answers: 
The  boy  Daniel  lived  with  me  for  tJlree  or  four  months  last 
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preceding  his  departure  fpr  the  South,  and  I  ma  wcqnaintei, 
irfth  him  foir  that'  time.  He  sever  ^as  sick  While  he  lived  with 
Be.  Be  looked  well  and  waij  hearty  during  that  time.  He 
iras  of  dd,rk  complexion — not  as  dark  as  F  have  seen— tthongk 
dark.  8.  He  answers  nothing.  4.  He  answers:  I  lived  ih 
the  coimty  of  Halifax,  State  of  Virginia,  -af  the  time  the  boy 
fifed  with  me:  I  now  reside  in  the  adjoining  connly  of  Char- 
lotte, Virginia.  As  to  the  age  of  the  boy  I  know  nbthing— 
hut  hiiT  health  ^fatf  good,     di  I  know  nothing  m'o're.  ' 

The  defendant  (hen  read  in'  evidence  the  testimony  of  VM 
V-  Adams  by  commission  legally  taken,*  as  f^Dowsf  •  1.  H^ 
knows  the  parties^;  2.  I  know  (he  boy  Daxli'el  and  cnipposedhe 
win  aboilt  eight-  oir  nine  years  old,  arid  I  travelled  in*  company 
with  him  from  the  county  of  Charlotte  iti  the  State  of  VirginiiC, 
to  .Troup  county  in  Georgia,  in  thfe  fall  of  1847  j  and  I  swapped 
^d  boy  Daniel  to  Silas  Gordon  some  time  in  the -springs  of 
1848 — said  boy  D&niel  was  carried  to  Georgia-  by  Malcom  A. 
Mosely  and  ftiyself ;  I  having  been  employed*  by  said  Mosdy 
and  Capt.  William  Bacon  to- aid  Malcom  Mosely  in  getting  hn 
negroee  to- Georgia.  '  8.  I  was  with  the  boy  about' six  months, 
kni  I  believed  him  to  be  sound,  and  I  never  heard  him  com- 
plain during  the  time  I  was  with  him.  4.  Nothing.  5.  Ho 
was  swapped  t6  Silas  Gordon  and  rated  at  five  hundred'  dollanr; 
6.  He  answers :  I  believe  he  was  sound  and  healthy,  both  in 
bc^^and  mind,  as  far  as yny  knowledge  of  hiiii  extended — during 
%  period  of  about  six  months,  which  time  I  was  with  him,  I 
sever  knew  him,  Daniel,  to  be  sick,  and  believe  if  there  was  a 
sira&d  negro  in  the  drove  he  was  one. 

Cross-Answers. — Ist.  He  answered  >  I  swapped  said  'boy 
Daniel  to  Gordon,  as  the  ag^nt  of  Mosely  &  Bacon,  and  I  did 
make  a  bill  of  salo^  and  warranted  him  sound ;  and  I  am  not 
interested  in  making  it  appear  that  thef  said  boy  Wits  sound,  at 
ike  time  of  sale,  having  no  interest,  whatever,  in  the  negroes 
—-only  acting  as  agent  for  Mosely  &  Bacotf,  as  before  statfed. 
2d.  I  have  not,  and  know  nothing  of  his  being  swollen  beforO 
il|6  sale.  3d.  I  know  of  nothing  that  will  benefif  plaintiff, 
^iker  tbaQ  that  I  gave  %  bill  of  sale  in  -my  own  dame:    Trav« 
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dling  in  company  Mr.  David  Allen,  and  he  a  trader  also,  10  ^ 

made  a  joint  trade  mth.  Gordon,  swapping  him  two  negroes  for  t 

one — said  AUen  owning  one,  and  Mosely  &  Bacon  the  bqf  i 

Saniel,  for  which  negroea  we  gave  a  joint  bill  of  sale — he,  At  i 

kn,  reprosentiDg  his  own  interest  and  I  reprcsentiBg  the  inter-  ir 

est  of  Moselj  &  Bacon,    Further  this  deponent  saith  not    De-  t 

fendant  proved  that  he  did  not  leave  here  in  1848,  until  aone  '^ 

tim^  in  June.    . 

The  defendant  in1iK>duced  Robert  W.  Simms,  John.  L.  Ste-  st 

phens  and  Robert  J.  Morgan,  by  whom  he  proposed  to  prore  w 

the  general  character  and  reputation  of  Silas  Gordon,  the  plun-  r: 

tiff,  for  his  bad  and  (»aiel  treatment  of  his  slaves,  generally;  '^ 

and  furthermore,  offered  to  prove  by  said  witnesses,  that  aaid  ^ 

plaintiff  had  been  indicted,  for  cruel  treatment  to  his  dayes.  » 

All  which  testimony  being  objected  to  by  plaintiff,  wasrejected  " 

by  the  Court ;  and  to  this  decision  the  defendant  excepts.  De- 
fendant closed ;  and  after  argument,  the  Court  charged  die 
Jury,  among  other  things,  ^^  that  (on  the  question  of  soundnetf) 
if  they  should  believe  that  the  seeds  of  the  disease  were  in  the  ne- 
gro, at  the  time  of  the  sale,  though  not  developed  until  some  time  * 
aflber  the  sale,  but  afterwards  died  of  this  same  ^eaae  thit 
wds  upon  him  at  the  time  of  sale,  would  constitute  a  breach  of 
the  warranty  of  soundness".  To  this  charge  of  the  Court  ^ 
fendant  excepts. 

The  Court  further  charged  the  Jury,  ^'that  in  anacticmaaa 
warranty  of  soundness  of  a  slave,  the  measure  of  damages  ia 
the  difference  between  the  price  paid  and  the  actual  value  of 
the  negro  in  his  unsound  condition,  at  the  time  of  "the  sale,  with 
interest  to  date;  and  if  the  negro  was  of  no  value  at  the  tame 
of  the  sale,  then  the  measure  of  damages  was  the  price  paid, 
with  interest".  The  defendant's  Counsel  insisted,  in  the  a^ 
gument  before  the  Jury,  that  in  this  case  the  plaintiff  was 
bound  to  prove,  positively,  that  the  negro  was  of  *no  value,  at 
th6  time  of  sale,  or  he  could  recover  nothing;  and  that  keep- 
ing the  negro  and  failing  to  return  him,  or  offer  to  return, 
was  evidence  of  some  value ;  and  after  the  argument,  defend- 
ant's  Counsel  requested  the  Court  to  charge  the  Jury :  *^  Ibak 


MQMAm,  ■Mim/t^fUm^fm''      <p 


Mti«j>J>'A«Nw'' 


»|    ■    ■  If  ^ 


pi^ipfn  lU>  %b#  t^gi^te^f  ^ 

iM»Hli«  evicUnce,  iW  th0|i«gf<»  ^m  of  b#  vahlei  tt  th^  tfoi^ 
tf-mttt^-xr  they  ibiut  fiiMl'fer  ttMBr.Aefeiiclatit;^''ftl(dni>  ihte-Oto 
IitiMidftiit  c«ccfpts;    •  •      '•    ••    ••■.■■■•   *  '    >  >'• 

.  Tbe  Jury  vctuntcd  ikyfet6i6i  for  the {>ki{nliff,  Kndthe^lffdM*- 
iM  iDM^tftlhat  thd.»aine  ii^  efMitfOia  nqd  shtalftbe  sel'.V^diSy 
Ma  ndr  trinl  bad:  1.  B^citis^the  Chluit  «dtuUn:4  tii#tMi^ 
■idi^y  of  Iiwi(f  F.  Oor^ftti  tovbt-read  tothe  Jiiiy;  4d  prvM  4tte 
exeeution  of  the  bill  of  sale.  2.  BecauM  tbe  0(yut^««ifred'iii- 
aduhting^lie  ttBtimoiy  of  7oliii  Ck  JSimAoai  apd  Tottcftoii  ISJAj 

king  the  bill  of  sale  to  be  read  to  the  Jury.  4.  £eeauftt'Ul# 
CS«vt  «nr9<L  ib  reTiiaki8*t»4illiK>tbi»  iiTidciiaB  offered  bi^  ie- 
ftndsBt,  ef  SitDBiea,  SteplMoa'aA^d  lAoiffMi  i9  go  the  Jkry/.  j|^ 
Btbwae  tlivOoVt  errtd  iff  ehcuripng-ttai  Juryaa'it  did  ehafgi^ 
aoflLvi  Qi^  'chavgiBg  ai  r^qmnkbik- '  &  StoauM  the  ^nbft  'W 
entmvy  ta  la^  aqd  to  «iidaAce,''aDd*  mthcnt  VnridMOt.  T. 
B#aauMtlicr  rercKctM  eoM-afj^ib  tbe-  Chav^  of*  tbE0'4)e«lf? 
attd  8.  Bc^aose  the  yerdict  si  cwtraty  ia'th6  o)e«rr  flud  cledded 
W^ghtaf'^frldipnce*.  ■     '•••*'    •»••    •";   •  .  *    •*  *  •'•     '^''^' 

By  the  C^(9urt.— STAR2fiM>  ir.'de)iTeriBK*l)ie'opiBiaA:  '  -  '   ' ' 

^I.|^^rror.jft  fln^aBajgped.in  tbb  case,,  bog^aae  4h6  .pourt 
below  a^iaitted  •t'h^  te^liiA^By  o£  {saac«.F»  Gord^Qj  tal^en  by. 
ocmuwaio^/.  .       ./    %         .      .,     ^    ..  .   . 

It  is  contended  Aal  tWia  ^yideiU^  abould  Qot  Inlvc  been  sub- 
twitted  V>  ^be  Jury^  befkuae  tKs  vi^««9  di4  aet  state  facta  8iif<- 
filiciiit  to  show  the  ^xooation  o£tb«  hiff  of  fale;  iJiai  a«ca^:ilu)g 
py^oB  Memnts^  ibqiigb  h^  vaa  yr^Jii,  it  does  not  aj^jyear 
tiM^tha>aw't)iaiUitmM  • 

'  Vol.  xn-fto  '  *      '    ' 


I    ■  II  > 

ll0Mlj«ff. 


^hjrujbnv  .H«etivtes,thAtho.hft(daeenlKeiBilniiMQlprefeiifttf 
t^him  Mores  and  that  he  wae  preset  when  the  same  trat  aA- 
eMted.  Thia  k  pUinlj  to  ba  andentood  as  an  iJbwti6^ 
aMaBMAty  that  the  instsoment  U  'wfaieh.  he  la  testiffiz^  aa4' 
which  he  identifies,  he  knows,  bjr  occvlar  evidence,  io.hm 
hikiil  axecoted  in  his  preeeaee*  Na  other  veaaoDahle  conatrao- 
iien  can  t>e  placed  apoa  the  siatenMnt,  as  we-find  itin  ibe-x^ 
ca^ ;-  and  there  cam  be  no  doabi  ^at  if  this  were  |iot  tme,  ^adr. 
the  aamo'  goald  he  ehown  by  prop^  evidAce,  ihe  witneaa  jo^ha 
ha  Qpnyicted  of  peigory. 

{8. j  It  ia  next  alleged,  that  the  Court  coBnaittad  anrer  inr 
admitting  tl^  deposiUoDa  of  John  C.  Steunea  And  Tolkaio*^ 

It  is  correcly  as-stated,  that  the  name  of  the  sUto,  conoen- 
iog  whon  these  wittiessesteatlfj^  ia  act  giTen  hj  them :  nar  ia 
tha  time  stated,  of  the  pof chase,  to  whiah  refeience  is  'mads^ 
hut  aaly  the  time  of  the  oonTersatian.  There  are  rummstia 
oe^  howeirer,  in  ether  portions  of  Ae-testimonj,  which  go  to  diew 
f»ht4  slarawas  spoken  of,  and. abo  wtat  pvKhase  waa  ttia  aah* 
jeet.of  conversation,  s/nd  it  waa  no  doabt^  with. reference  ta 
these  other  features  ef  errdenoe,  that  the  Judge  penutted  thia 
erideuce  to  be  considered  by  the  Jury. 

Testimony,  by  itself  Vtigi/(^  and  apparently  relating  to  flat- 
ter not  ill  issue,  may  be  made  certain  in  its  character,  and 
plainly  reldrant,  by  other  facts  in  proof.  And  that  before  us, 
falls  within  U^is  de^iption  of  evidence. 

The  witness,  Kirby,  speaks  of  Adams  as  having  gwofped 
thealavelo  pl&tefitif;  and  ft' is  insisted,' that  this  could  not 
have  been  the  same  trans^ictton  with  fhat  spOken  to  by  the 
othor  witnesses,  as  that  was  called  a  purchase.  But  a  ^^Witajf^ 
or"  exchange^*  may,  in  gctieflil  tcf  ma,  be  "caScd  ti  •  sale.  And 
ho-^^he,  by  such  k  transat?tion,  c:fc1iange»,  bcH^c^.or  ^^9tcapi^ 
one  ftitide  for  another,  may  fttj  correctly  be'feaid  to  pro<^re 
that  article  bypurohtuse.'^.Tliij  Only  fcchniail  'driBEffenCe,**  in^ 
deed,  between  a  sale,  and  an'tw:*eliange'Or"batt8r,'i8, '.that  "ta:» 
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tfe#  latter,  the  fnUy  instead  of  t>emg  paid  in  iponiey,  is  piiStia 
goods  or  mer4;handhey. susceptible  of  valnation^. .  (2  BbM. 
iMf«  479.)    In  this  sense  it  vas,  wiCbomt  doa&t,  that  this  tfans- 

-  iMStiOnwas  eaUed  a  pnrehase. 

.  fS.]  It  is  Als6  alle^  that  6mxr  irss  dbmAitted  by  'ike 
ad&isslen  of  the  bill  of  sale  ih  evidonee — -1.  Because,  M  ihtt 
Mitended,  the  same  had  .not  been  proven  t9  hate  been'  exeea- 
ted.  2.  Because,  as  wite  in^sted,  it  was  pot  bindiDg  tm  the 
plaintiff  itfi 'error,  being  an -inMsment  #iecate4  ^  ABniir  fc 
Adaim^  as  eo^paviftiers^  md  not  as  agents  for  plaintiff  bi  erM^. 

*  The  exe<MtieR  of  the  kstraneat  is  saBciefitl  j  preirtti;  as  itd 
hare  already  ^hown. 

•  Th^  odier  point  raises  a  4[de(*iok  of  mor^  ihipoi^tMf^.  It 
Is  trerj  pUln,  frov  the  rsedrd,  that  one  of  theiilaYes  JBo«¥ej«!i 
%7  this  bill  of  sale,  Mtagfd  <o  ^  plaintaf  in  '<trror^  apd  WMI 
veld  Vf  AdMM,  who,  %4  Un  'i^enl^  had  tiXL  anthotky  to  srit 
4mS  wtftaAfUm.  The  ^rther  seefui  to  hMe  been  tb^  piopMtj 
TOtASlbm.  *Ac4ordkig-totite»baUikAtertfii0wilbe0<  AtkMtt^ 
lo'attd  AiW*  niade  ft  jeint^traA*  iKlli  Ihi  «)rendant''{ir  eiMr, 
"swapping  him  two  Mgroes  fer  tte'*^  thai  AHfs  6Wtte(  ote 
'i)f-Ae  negroes  fedd^  tad  plaintiff  in  error,  for  whom  be  Wse*ct- 
fag  as  agknt,  the  otben  tis:  ike  boy  Dttoiel,  the  -  sabfeet  l)f 
tfii^eidt;  ondAaVthsy  ^^give  a  ^oial  biQtof  sal#^  f^'the 


'  •  mM.Iegality  of  iU!a-traa»aetfam  kutbe  matiM*  lAm-  ji!<4(uc»> 
tfon.  Was  this  bill  of  Sale^  as  ^Hb  exebuted^  bindhig  iMJd  Valid, 
ttrag^iMtAeplsifttMfiiiMrorr  .   *' •  •- ' 

We  h0fe  twt><rt>setViitions  to  tiuke  hi  I'ej^to  th^^ 
'  1.  -U  soeArf  to  have  been  t^  btstfttiM  tk  the^agenC^  b^this 
'brk  ^' cenmancs)  to  give  a  ^^tfod*  title,  with  Warranty  of 
iMHidil^  to  tie  piadM6cr«  >ftlM/s4^;«  tbe  tAMuntitien  is 
4-«H^t(lneHJrip  traosadtbm  r  kit  tbs  i^viclenoe  ezpkDdis'  t^ 
4thd  siiews  lb«t  that  wliioh  4pp9Ui  te  h«w  faften  sr  partiMship 
trtasactioD,  wss  really  nal  so;  bat "ma'prgbably  m^  io  trice 
ihb  Comb  for  tbe'SKko  of'^eMrreitie&eil,  Ifr  iroald  s^n^  Very 
VpSMi»bto  and  jahty  «ftflr liWh.pc«of,  that  effiai  shorid  be  ((iren 
:fo«t^«MtammeatskcordhigIy)  Ml'lbfti-thtf«il«ttfiid«IJairliee 


■  _,  ,1;.  'I  >' -J    ■!■».'  \  rm     W       •  I  ^I^T^ 

^f  the  .traAiacU^n  should  uotb^  di^fi^tCMi  by  the  t^cbmool  fei«i 
4)f  itB  Q3:eQution.  .  .  ,     t      .  •.;      ,,-.    .  •    ,• 

..2.  K- this,  be  Aotjcorrect,  wa  ^re  very  ^uve,  that  accor<&g 
to  this  reoDrd,  Adams,  as  agent,  ha4f  authority  ffom  tha.pliui- 
tiff  iu- erroff  at ieast>  to  ^11  an4  vavro^t  .the  slave  Daniel  iu 
ihfi  imual  f^m;.  aod  that  i^  ui  sellipg  %,\m  as  he  did^  be  tnlii- 
eended  hii*  iu^hopkj  hy  foruHBg^parlsneFship  ^^ro  Aiu;  jafh. 
^leo,  m  t^^  ^ale  pf  the  two  slfu(efl»  the  act  should -hp  i^id  only 
^iQJbr.as  hd  thus  tr^sQeud^d.hil^.povei^-and  renMiiii  TaUd»  tf 
a  i^e  ^4  warranty  of  Daniel  bj  hua,  as  a^enj;  for  the  .pljuii- 
tiS.}nfirror.  (i^alef,,,9n,  4?«Wy>-  l^-  -^SWy  «^  Age^j 
§§85,  126,)- •  .  •  .      .    .;    ,.-^; 

^  It  waa  urgod  t^atthe  tcatinu^ny  proved  an  egen^j^ifl^Adftaif, 

SBf  oon.  &  Mose\yi  and  iKoin  S^}  Mpaely: .  alone :  bot^  en  tius 
jecty  i^.&{idtha(4he'i^v^noofis^^<)OLe^bait^  ft 

was  jtfopdp  £(>r,  thqr.^try  t^  de^rjaiafli''  tbis  ^^atWa;  -  aaA . te 
jreow^  whioh  jvo.jiaV'ie  xr^^p^o^^  ^upon  t^«  -  wy||iigilie» 
|ba^  Adaia9,M«  £oHnd;  by  Aa  ^iniXy  U^  ha^tf  bfiBA^hc  AgObt  Hir 
th^  slaintiff  in,  erQi>r ;  a  ^diqg  ^d  i^  ^ur  j^pi^ijpft^  ^-  ^ 
4encp.woiild  hi^ve  fi^lly  |indiori«fiifl«.*   •^.   ,  «.     .... 

*  £4-J  It  ATa^Aext  objeojbed,  thiv^  the  Court  errqd  in  rejeflti^ 
iho; testimony  of  Kehort  .W.  Sbnmes,  John  .L<.  St^pkei^  mijk 
Bobcirl  J,  Morg^f^..  b/.th(2!BaKe|)tk]ne(H.U  .iul3  propol^^o 
prore  ^'  the  general  (Character  and  reputation  of  SUos  Gocdifty 
for  t)i»  bad  l^eatBi^l  of.hiii  (itofea«^';,;aDd^f^llK),  ti|M:  M  jbrtai 
b0ei^in4ic^fo^  cruel  tr#atipmt|o(*lli9^n^'V.   .   •'« 

It  will  be  observed,  that  it  weano^prPIM^ ^ id«rvTih(jL|hw 
wiia^pi^  tj^&i  £r,«Di».th9ir  Jp^gwlc^g^riH^rd^AidaiU  Id  €urr<i^iVvd 
bil  alatafy  h^e-.^rai^  ip  t^ehftbit^  e(  ibreating  tb^m-ortteUyy  and  in 
n  AViiy- whioh  litaa  likely  t<l'..pi^d^e  s^ioh  a.  disease  as  thal^-.tf 
whiebi  M»e  s)aTc  Daniel:  had  4ie(l  li- mgW  be  dibabtfiilif  msi 
anoh  eViidenee  a^  thk  i^ouldihfiiidm«ihk:r  "bit  tjbi»t  girtikAi  nas 
pieredi  wMiS  ^\y  eridi^i^^  of  ^«M^2  ^Adivurton^r^li^^A^sm  »i» 
ott)^r  wordfty  Jieai'^aff^  and  w^  'plainlj  i n^dxniaiU4e»  ' 

C^.]^  Xbe  fi&h>od  si.^tib.ailigiilMiitB  of  enroc.wijif'be  eopwl*'  . 
eredv^ogcth,^.'   They  grQ^i9i^iDftiie^ta*xge<if  tbeOolii^ 
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Motel/  cti.  GwdoiL 


IV)aiidnes6,;if  th^yL  should  btUavc  tliAt  tbe^^^dt  of  tke  disdnte 
gre  ia  the  nogr^,  44;  tbo*tune  of  sale^.fhoughiiQl  do\'elop6d 
til  wmotimo  4Lftcr  the  ^alov  but  af torwands  ditil  of  this  tame 
mae^ivtuch  wts  upou  hitn-M  the  tin^e  of  the  sal^  ttu^voold 
utxtJktfi  ^  2>r(Hkeh.pf  the  >vair&2^ljr. of  SQimd&c9»". 
The  (Me(idaat*s:CDuosel  Msisil^,  ia  the  .arg^nit  before- tiM 
xjr,  '^tb«.t.m  this  caa^  thtf.*pl^ipdff*  was  bouad/to  prevc^  po» 
rolj,  thatF  the  negra  vas  of  no  yaloOy  a(  thj^  tiim  of  gnle,  or 
.Qonkl  c^covor  ii9thi>^ ; .  cind  that  keeping  the  n^o  4^lcl  fajlr 
li^r(3iuMk  ikifiif  w  ofioriiigtareAum,  wad  evidciiQe  of  wAne 
lfe;.9(ki4  After  ihe-f^Fgiupeivt^  the  defendant's  OeiMMl  le- 
eqjtedJ^e  &our|(tO'0liarg«i  tbe  Jipy^tfia^ith^bartheiiwef  ptoof 
4  o|^  tho. plaintiff >  jhil  ^bat  unlees  .t)va .  plaintiff ;had  •{m>vtt 
It^^jlheo^gro  b(»j5^  ti^  the  (Ia^  oC  salp,  wa4  «^  no  xalnt,*  iiiej 
lal^fiAd.  for  thQ  ^q&ndaot".  An4  t^«  -Court  ohiurged  iht  Ji» 
y  that  ^'  iM  fA&  ca^,  they  mast  be  sat  is.li^' from  ike  evidetiMl^ 
llt.tfif. negro  Kias  of  no  -Moe,  a^.the  time  of  aale/  or  46e7 
«^d.JbrtIkedefe0(UfitV*  .  .''■        -^     - 

Tia.  aH  of  tbis  tt^  Counael  excepted*  .  -.  *  *  <-;• . 

Hgi^  ihf  first  ptKt  <^  this  oharga^^by  itself  w<mld  batebeeil 
oeptjottable.  '  If  tb^  evidevce  had  sbowil,  that  at  the  tiixit  4f 
t'jHDMha^ei  alJioaglvthc  seeds,  of  thediseade  ilvraVin.  iki 
/9e ;  yet,  that  by  proper  treatment,  he  might  hav€'  \fhti^  «*• 
ired  to- health,  and  was,  accordingly,  worth  semething— afcy 
"n^-^then  the  plaintiff  in  error  was  entitled  to  be  allowed 
aething  for  hiin  in  the  Court  below.  And  if  the  Court  had 
ded  nothing  «to  the  sentence  first  quoted,  perhaps  the  objec*' 
n  which  is  taken  Vronld  have  been  fatal.  It  was  proper  for 
J  Jury  to  decide,  from  the  testimony  of  Dr.  Ridley,  or  from 
jr  «ther  oYidoni^,  wb^rtber.or  not  the  slate  might' nof  havip 
si|  cufed^'if  .h^.4»stfl  reoelved  judicious  treatment  from  the 
9B  of  the  sale ;  and  if  they  believed  that  hejwght  haf^#<lK)en 
red,  then  was  he,  at  that  time,  worth  something.  If  worth 
■ethixig)  tod  there  wv  no  proof  of  an  offer  ta  return''  the 
^,  and  no  evident^'Of  ibhat  tliat  ftomtfthing  wM;  that  is  te 
iTf  no  proof  of  amot^f,,  i^  such  cw  there  would  jiare'  1>^eii 
thing  on  whieh  a  verdict  for  the  plaintiff  could  rest }  .•i^thie 
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Pollock,  Admiiiiilraltr,  -Ac  ti.  CHIbert,  ezecator,  4e. 

drfenduit  wodd  bsTe  been  entided.  to  ihei  verdict  In  waA 
event,  if  the  Judge  h^  Eot  added  nTtkiiig  to  tke  tint  Mn- 
teitee  of  instnietioib  quoted,  he  woM  h«ye*faiiled  to  jf^hue'tlie 
iMtler  ia  its  proper  Kght  before  die  Jmty.  Bnt,  m  we  km 
eeeii,  the  Court  dietioctly  tdd  the  Jnyy  diatrin  thai  ene^lhe; 
wan$t  be  salofed,  from  the  endence,  that  the  negre  wbb  of  na 
•aliie^  at  the  time  of  the  sale,  or  they  <nit  find  tor  the  deCead- 
m&t  This  sarely  broughl  their  attentSon  to  the  ISmt^  ihal  if 
thflre  Kraa  before  them  ai^y  proof  thift  the  negro  waa  of  mm 
vahie/tmder  the  cireametan^es  in  eyldenee,  they  anBl  fiad  fir 
the  dsfeadant;  and  it  safieienH^r  qtuOified  irhatf  he  hid  iiid, 
te  to  the  eeeds  of  die  ^Kaeaee  being  ii^die  ekye  at  diel&Mi*  tf 
4he  ealoi  This  wme  reeogniiiilg,  (ocS  wl^t  the  CofUlBal  kadia- 
«ted  on  ia  the  irgdmeat,  Yia:  that  *Hhe  plaiAliff  %rM  lowl 
ie*pro?e  tiiar  the  neflfro  waa  of  no  yalae,  at  ^  time  ef  nle,« 
ke  omdd  rwMver  nothing". 

Whether-cr  not  the  hoping  of  ^  Hftgto^  aAd'|iidlmgtDltt* 
der  him  back,  was-eyidence  of  tome  ndaej  wie  lor  9m  ila|ft  t» 
« dedde,  Oertainly,  ander  th0  inrtmoticmtf  fetven,  if  they  ul 
Ibmlddui  to  be  bo,  dmy  Voold  have  been  loei^peSEhltelalfe 
Vie  defendant.  We  c&nhet  see^  therefore^  bow  thht  deimdiBt 
has  Buffered  injmry  from  the  charge;  and  we«oeordin|^ifi>B 
Oiftjodgmettt 


IfOb  87.-*-THplrA9  Pollock,  adminletamtor,  fte.  plaintiffs  b  ft- 
toTy  v$.  Wm.  p.  <Iilbbst,  ezecator  of  TVt&iati  Smitfi,^  «l^ 
4ofiNidaiile  in  error. 

(1.]  Tberglt  is  stem  &ad  iflfiexibl^,  that  a  -p^j  oafturat'aik  tat  rtikf  it 
Eqpitf,  <Wi  Ibe  gr^on^  tkat  he  has  finted  st  «mU«edttaMkftalig«l4iftao> 
a^  IsVWj  even  wherd  tbe  Judgment  at  LaHv*  is  toaoitotly  wMog,  imleip  ht  val 

'  .l^n^enUd  horn  doing  bo  hy  fraud  or  accid^at,  mimUM,  with  any  frwd  if 

'  aegl%fQ<se  W  hiiitelf  or  Ilia  *agmti. 


—^^1         •  IW  "     '  f  ■    ■    »»  1  »■  1  ■         ■  ■        ■    ■  I  ■    J|      I  III ^^^ 

•a4  Ml/  QMdft  the  aid  of  Sqnttj  to  jQMlkft  it  »Tai)«Ue|  bj  gftting  discyvafy 
to  tytabliih  his  (ftefnioti^  |«  fnast  go  mtp  Kqult j  lor  dii«OT«fy,  befcrf  tl^ 
MdaftUw. 

Isi3  n^t  BMittenrvkleli  iare  receiTed  a  |adicial  dt tormlBatioil,  cannot  bp 
«rilod  again  inta  €onttov«nj,  ajipUet,  wiUi  Aill  fovea,  lot  oalj  in  tkpe  sam^ 
innaif  j>at  alca  a»  b^waeo  Courts  of  Law  and  fiqaity. 
I.]  'N^en  Ui«|iiri|diGtUMi  of  a  Conrt  oC  Law  lias  j^pce  attaohed  to  a  canpft, 
ili  dedsipn  U  infl,  aa  to  all  matten  within  its  cogpiaanca ;  avd  oparatet 
M  a  bar  to  ihflr  aiAse^aent  litigation,  in  the  saaa  or  anj  other  tfibunJd. 
L]  No  degraf  of  wrong  or  injiMtice,  In  the  det^rftUnatlon  of  a  ease  at  Law/ 
will  entitle  tha  if^Juted  pafty  to  reaort  to  EqOitj,  nnjftss  theri  it  sotee  9p9^ 
dal  gir4aad  for  iu  ioterpoii|ioB. .  , « 

t.}  Bat  w\em  a  caoaa  iBtoiTe#.«iktt«r  ezcljMif  elj  widaa  the  JaritdktioQ  ^^ 
VqvH^f  its  flnal  deqision  at  Law,  will  not  preclude  a  re*ezaniinatio»  ii|.' 
CUhocery. 

r.}  The  existeiice  of  an  equitable  defence,  which  conld  not  haT«  been  mtM 
atidhible  as  a  leg  J  disfenoe,  is  a  saffident  gitmnd  for  obtaining  an  ii^junc- 
Hpn  to  restridn  d  CoaMBon  Law  proceeding,  before  or  after  Judgment, 
k)  Bqnlty  wiUinWofeie  b)pxnjthiction,  either  before  or  after  judgment,  whwi- 
erar  the  cause  is.showa  tp  invokre  matter  ^ijely  of  equitable  cqgnixaiicty 
and  cueatial  tails  proper  determination. 

f!}-  ^\ft  general  principle,  with  regard  to  ii^itnctions,  after  jndgmeat  at  Law,. 
b  tfib :  that  ap j  fkct  Which  provte  it  to  be  against  co&scien^e  to  axecata  aiich- 
jadguent,  and  of  which  the  partgr  comld*BO#baiM«Tdled  himaidf  in  aOotrf 
6f  Law,  will  atUhoriaa  a  Court  of  Equity  to  interfere,  bj  iiyuBction,.to  ra-. 
I^vaia  Ibe  adr  ctm  party  from  ayailing  tiimsalf  of  each  judgment  A  Cowl 
oCfequitj  will  mterfpre,  at  fmy  stage  of  the  suit  at  Law^  upon  a  proper  case 
Wing  preisenied.  An  ihjunctton  Is  sometimes  gsanted  to  stay  trial ;  some- 
4liMa,  after  Verdict,^  to  stay  j^dgfoent ;  softetimes,  after  judgment,  to  staj 
ctaecutiaa ;  sometiraas^  afttfr  decutipp,  to  stay  tha  naney  i»  4he  hi&di  af" 
ihf  Sheriff,  if  it  be  a.caseafa  fivi  facUa;  or,  tQ9tg%  the  Mvery  qfjmtm 

ton,  if  it  be  a  writ  of /yofMsneii. 

■  ■     •         *  * 

'In  E^jjokj,  in  Hotnton  Superior  Comi;.  Bemunrer.  Decii^ 
Ml  miidd  by  '«dge  HaAdem an,  May  Term,  1854. 

This  bili  was  fikd.b;  Wm.  P.  Gilbert,  ex^e^tor  of  Wa*-' 
foiltli^  ^60ca«ed^  George  Walker  and  .6^orge  W.  Jourdao^ 
gainst.  T}ie9Mi8  PoHodc,  adBuzuatrator  of  Risdcn  Smitib,  de* 

SbebiU  ailcg^^that.in  1847^  while  siok  awl  in  cohtempfai- 
i^  ef  bia  4tfatb,  Vf-a^  EbibHh  pzecoled  a  d^  of  gift  trli]» 


0^ 

^ : , ,      .     ^  ■■^^SSt 


Pa«ekya4|Riiii*«M(«,  #;.  «*.  QHimir* 


•OB,  Risdon  8taHb,  f«r  lots  of  }aiid  maalrtn  tOC,  10S  «b3  ISl, 
in  tKe  11th  ctiBtrict  Of' Ho«BtMi  County': 'th'aVijR«r'%he  ezecn- 
tion  of  this  and  other  inBtrutnepts  of  like  character  to  otl^ 
ciiil4ren,  the  8«id.§xnith  deqlared.hi3  i2)t9«tk>lkt%.l^  spt  to  de- 
Kver  said  instrume&ts  to  the  pai'ties  for.  wkom  tjl#y  wereiotend- 
ed,.but  directed  them  to  bei  fblded'up  lind  haadcd  to  Wl  tfid 
Bon,  Risdon  Smith,  t6  be  keptbyhim^iutnth^teM^m.'Sinith 
should  c^Il  for  ihefh ;  that  ^hc  ^idTots'of  .Iand^co48tituted  t^e 
homestead  upon  which  the  ^aid  Wm.  Sipith  rcj^ided,  and  Bisr 
don  was  the  oaly  child  liyjng  with.liij»^  .  Tha|;  ijjr  184^  after 
hQ  had  partially  recovered  from  his  mfflittien,  the  said  Will»ln 
StkiiHb  became  "disBlitisfied  with  tbe'4)s})06ttioft  he  hni  made  of 
said'lots  of  land,  and  t^tif^red  into  an  a'greeinctit  with  the'f^M 
Bisdon  to  purchase  back  from  him  all  his-inteyest  in  and  to  the 
same,  which   agreement  was  as.  follows :..il}e  §aid  William 
agreed  to  convey  and  did  convey  to  the  said -Risdon,  twoM- 
groes,  Jim  and  Dick,  worth  |^1,500,  al^dtv  wagon  and«ixtniile8> 
and  other  property,  woHh  some  (1,500,' in  X)6ndid^ratioii  of 
which  the  said  Risdon  agreed  to  relmqui'sh  and  release  all  G]m 
to'said*  lands  to  thcb  said  Wm.  I^mith>.but  A^y/iiiip*  ezecitfed  8»ii 
deed  of  releai^se  and  relinqi^ishment.  ... 

That  th^  deeds  of  gift  were  hot  recorded,  and  the*  parties 
th^fetd  were*  ihformed  and  believed,  that  if  woAld  Be  stifllcient 
to  canpel  or.  destroy  them;  and  tlie  tii^k  to  Uie  property  coi- 
v^yed  by  them,  woul4  return  to  and  -revest  4Q*:WilKam  Sait^ 
without  a  conveyanee  frqm.the  said  R{fiden;*ond  that  the 
deeds  were  hinded  back  to  the  siid  WA.  Sttnth  by  the  9^ 
llisdon,  to  be  cancelled  and  desti'ojred  >  that  Wm.,  Smith  died 
in  185-  audjeft  Crilbert  his  executor.  TI^  k}llfiirtl»ey  ^tattf, 
that  after  said  agreement,  the  said  Risdcm  alw^fs  dispiahped 
title  to  the  said  lands;  that  the  said  William  continycd  tore- 
siie  on  said-lairds,  and  to  oulliAudf^  a  povtiM  of  the  feme,  until 
i}^  y«ar  1850,  wheb  'he  removed  to  th^  State  of  Loi^iaiaiia; 
that  m  the  6th  day  of  Aprilj.-}8£0, 'complainnt^  Qmrgf 
Walker,  bought  aaid  lands  from  the  said  William  9mitli,  i^ 
received  from  hm  ;a  deed  of  conteyaneetlie^atar^;  that  Riidon 
SmMi  died  inteatala  in  the  year'lM9,4n4  TRnumM  VMiA 
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l^dUock,  administrator,. '4c.  v«.  Gilbert^  ej^ccutbr,  Ax.  ^ 
■■  '  ■  ' (  '  .    '  .      .   ■         ..III  '   ■     ■.,*  ^  ■'»■  r     ■        ■■ 

l^^ercd  OB  his  eatate^  and  commenc^  bis  acticn  of  eject- 
t,  ak  8Dch  administrator^  agaiDSt  cx^spUinaYiis^  George 
kcr.  and  George  W.  Jourdan,  ("who  hAd  been  put  inpossee- 
■of  aaid  Jands,)  for  thq  recovery  qf  the  f«Bae,  returpable  to, 
lijpi^ij  Tenn,  186.1,  of  the  Siiperiot  Court  of  Ilouston  coua- 
tbat  Wm.  Sn)it]i^,  then  in  tife^  was  notifie/I  to  defend  aaia  ^ 
,aa  by  his  covenant  of/nairranty.hc  v^as  bound  to  do;  tbat 
cwse  WAS  tried  on  tlie  aj>pea1  at  the  Ap^  Ttrni,  1,853,  of 
•Cgurt,  and  a  verdict  repdcreil  in  favof  of  Pgllock,  the 
){]ff,  as  adininifltratoi'  of  Risdon  Smith,  upon  "wbich  judg-', 
t'was^  entered  up  for  the  said  premises,  and  the  su^a  of 
r  33M)us&nd  Dollars  for  mesne  profits,  rents,  &o« 
he  bill  further  charges,  that  said  recovery  wa'5  had  by  the. 
Pollock,  a9  administrator,  by  set^ifg  up  title  under  the 
deed  of  gift,  the  contents  of  which  were  proved  by  parol ; 
complaimints,  Walker  and  Jourdan,  relied  »jon  the-cancclla- 
gf'^d  deed  of  gift,  undbrand  by  virtue  of  the  agreement  hjB.-  , 
in  the  said  William  and  Risdon  Smith,     l^bo  bill  chafges^ 
Itifidon  Smith,  in  .his  life-time,  and  since  his  jdcath  tlie 
Pollock,  holds  the  legal  title  to  said  landfe^,  in  tru^t  fox  the^ 
CQmplaitiants.  .....* 

he  bill  prays  that  thp  gaid  l^olloct^  adm'r,  &o-  n:ay  be  en- 
id  from'  enforcing  the  judgment  in  thjB  eaVd  ficiioii  of  ejcct- 
t;  be  declared  trustee,*  &c.*,  afta  be 'decreed  to  espcute  a 
I  o[  release  and  relinquisfaine;>c  to  complainant,  Walker^  to 
UixB  or  title  to  said  land,  Stfi,  ..     ,  '  • 

Qthis  bill  the  defendant  filed  a  general  .de;;nurrer,  whif^h 
Qottrt  over-ruled  and  ojdered  the  defendant  to  answer.  ^  To 
jh-decisidn  and  rulings  CouiuSiel  for  defendant, excepted. 

^jiL,  Warrkx  &  ScARBonoron,  for  plaintiff  in  eh-oY.*  ' 

ILES,  Bailey  &  Poe,  for  drfendant  in  error."  *.•• 

y  the  Court. — Lumpkin,  J\  delivering  the  opinion. 


•> 


fafe  only  question  in  this  case  is,  will  a  C6urt  of  Chancenp , 
roil.  sTi-51  * 


\^- 


^Uf EJHB  daijRT  -ftp  GEOKCfl*. 


PolbdCi^adminiftrator,  iM.  f».  GllWt,  exepstor,  Ik. 

S'**i»<l»  '»»■  »■■  ''J  '  '  '  *  iii-B  *i't 

interfere,  ^o  giunt  refief  againdt'fb^  JudgmV(kt  at  &aw.  ond^' 
the  ikoU  set  forth  b  tho  1)111  ?•:'  • 

Kbne  tf  thd  cases  cited,  either  6f«m  6dr  ewB  teporttf,  bi''fiN>!n 
the  decisions  of  Othef  Coorte,  are  exactly  ia  poitit.  AH  of 
them  relate  to  le^al  defetices,  ^^rhich  laight  hare  been  made 
atair^Md  in  a  Court  of  la*w ;  where^,  the  £l-dimd  of  refiSshnoe 
to'  the  recovery  at  Law  here  i|,  a  pvlte  eqniiy  which  coidd  nit 
hare  been  9et  Up  at  Law. '  And  hr  nb(  arrestia^  the  iefion  of 
<yectiAent,  hefbre  j\idgniei)(  and  tilng  n,  hill  for  the  establi^- 
m6int  of  the  defendant's  title,  to-wit :  a  deed  'frem  Risdon  to  < 
VTiiliam  Smith,  it  ]$  insisted  that  'the  complainant'  comes  too 
late,  nQw^  to  get  ati  injunction  agauist  tho  ifejectment,  tmf3  i 
deO"^^  earn  he  l^ad.        '  *         ^ 

{I.3  W'e  do  tiqt  latend  to  $«lur6  ttie  rule,,  thatd  pirtj  caji- 
not  ask  •for  r^Hef  in  Equity^  on  the  ground  that  he  has  failed 
or  omitted  to  make  a  legal  defence  at  taw.  Th'is  rule  b  stfe'A 
mii  ihflexibre^  evW  where  the  jodgmpt  Qt  Law  is  manifestly 
w^ong  in  law  and  in  fact.  '    .      '  * 

[2.]  -^nd  such  have  hbext  the  uniform  decisiolift  of  this  Coutl. 
Atid  wo  now  go  further,  V^^d  sfey  thai  where  the  oomplaiaant 
has  beeo  sued  at  Law  a^d  had  ^  legal  d^fenqe,  mi  only  need- 
ed the  aid  of  Equity  tonjake  it  aA*a9KhTe,hy  getting  discowj 
to  /estibUsh  hJ^  defence^  he  piust  go*  into  Bquity  for'discot^rj, 
before  the  trial  at  Law.         '      •''   ;• 

'  [S.]  Ahd  further,* we  hol«l  that  the  rule,  that  diatters  wUqlti 
have  received  a  Judicial  detefiAJhSation,  caU^iot  be  dalliad  aga'i 
iata  controversy,  applies  \rith'  full  fcrce,  not  only  in  tho  sute 
jurisdiction,  but  also  as  between  Courte  of  I^aw  and  Eqiiity. 

[4.]  Whfcn  thfe;  ^uri^diclion  f)f  a  Court  of  .Law  has  once4t- 
tifch^^  to  a  oaui^e^  its.  decision. Is  fijial^  as  tQ  .aU  matters  tpUki^ 
iU  cognizance  ;  and  operates  as  a\)ar  to  their  subdequentlifi- 
gation,  in  tlie  Same  or  jaay  other  tribunal.  .  . 

£5.]  Ilenpe,  no  degree  of  wr^ng  oriiyustice  in  the  detertii- 
notion  of  a  case  at  Law  will  entitle  the  injured  plurty  to  re^ 
to  Equity,  unless  tliere  is  some  special  ^aund*for  its  interposi- 
tion.   /  •  .     •  •     .  * 

[G.']  But  when  a  c&use  involves  matter  jexclusi>'^y  within  the- 
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Pollock,  admmistrAlor,  kc.  V9.  Crilbcrt,  executor,  Av. 
■  ■■■■■  '  ■  ■  .    ■  ■     **     ■  '        *  ^        ■         ■ 

jpiriediction  t)f  Equity,  its  final  decision  at  LaW  wiU  jiot  pre-* 
diide  i^  re-^zamination  in  Chancery.  Under  fiucli  circom^tan- 
ceSy  the  doctrine  of  res  ^d judicata  doe3  not  apply.  .For  M 
the  matter  on  which  the  intervention  of  Equity  is  asktd,  cpuld 
not  iiaY^  been  determine^  at  Law^.it  cannot  be  iinthin  the  es- 
toppel of  the -legal  decision. 

•<  ,(1.]  The  existence  of  an  eq«itable  defence,  ivhich  eould'iift 
iMtTe  been  j^iade  available  »i  a  legal  defence,  is  thesefore  a  sqf- 
ficient  ground  for  obtaining  a9  injunction,  before  $r  uft^j^dg^ 
mewt.    (a  WVie  ^  Tudor'i  Leading  UqUity  CW^  9U>) 

Aod  After  recitiog  the  cases  o(  Fosttr  v$.  Wofnd^  (6  «/«Aiit. 
»(C!&.  B.  89);  and  the  Marine  Jufuranoe  (^ompanp  (^  4Mxan- 
iriavM.  Hodgson  (7  Cranc\^^2) -,  and  2V«Zy  ra.  Wamgpr,€t 
4tL  {i  ffotpardj  141]^the96  annotator^  coatiAue-*^  , 
'  [8.]  ^^It>  well  j»ettled,  in  accordance^  with  the  rti)e  laid 
4own  in  theae  cases,  thf^t  JEquit^r  will  interfere  by  iiguttotinm 
eildier  .be&re  of  after  ^udgmwt,  wheneyer  the  ciufe  Is  sb^wii 
teiawlve  mattev  purely  of  equitable  cogaipaneet  ai^  fi^mmHtl 
to  ite  proper  deteniiinallonc"  {Ibid^97.)., 
.  Uposk  a  propef  €Me  beuot^  made,  a  Qdurt  <tf^Sqiibiy  \tilt  .iji- 
tfisfeM  to  arrest  thjQ  proceeding  at  La>\  at  any  sQ^ge-  .of  it. 
fl3uis^  en  injuoetion.  is  ndnt^times  granted  to.  fitay  trial ;  aooie- 
Ij^aeSy  after  verdict,  to  st^y  jiidgmei^^  sqmetittee^  aftoi*  jujlg- 
asut,  t^  stay  eg^ecution ;  puftaetimes,  •ftftier  ^execution^  te  8l4y 
tke  money  in  the  bands  of  .the  Sheriff,  if  it  be  a  case  of  a  fieti 
faeiae;  or  to  stay  the  deliveii^y  ofpoB^sioHj  ifkbem  wrU  ^f 
fmse^sUm.  (3  Woodits'  Ledbiree,  ^^pp.  406, 407, 4ia,'4^. 
1  Mai.Ck.,Pr.  J09, 110.    Eden  on  Injuneti^ns^ch.  11^. >. 

•  This  is  60  oompletetai)  epltonc  of  the  who^e  doctrine;  upeu 
dua  subjeet,  «9  dedtteible  ftrem  thg  opjwioas  o(jD|t|wp'rtriBor  Ket^j 
in  the  case  in  Qth  Johnson^  and.  of  .Chief  Jtistiee  'Marshalt^  in 
7i&  Croincki  and  of  Mr.  Justice  Qrierj  in.5M  HewaM^  as  well 
p(  die  gfBueral  current  of  authorituM,  that  we.  consider  it  use- 
less to  extend  the  discussion.  See,  farther,  5  Johns.  Oh.,  M. 
122;  1  A  #  itf.  Oh.  R.  534;  13  AZa.  198,  799;  7  Porter^ 
54»;.&/?.#ilf,  131;  4 /re(?^'«  % .97 ;  4  Johns.  Ch.R. 
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PoHook,  adounistrator,  &c.*»«.  Oilb^rt,  Executor,  Ae. 
■  *■•*  i.n>.  ■  »  ■■ 

188;  IT  Joiins.  384;  5  (7a.  22;  -6  Grattan,  352;'  3  ^iif- 
JitfA,  26T;  4  Iredelfa  Hq.  183-;  15  ^2^.  501  •;  b  jOraUm, 

'•645 /'  Pap€r ^I'B.  'Reedevy  9  i>an0y  6. 

^hA  relief  piray^  for  by  thrs  bill,  is  a  decree  for  a  deed  to 
be  executed'  by  the  administrator  of  Risdon  Smith,  t<»  thd  ven- 
dee of  WQliam  Smith.  The  defence  is-  not  OAly«  purely  eqii- 
%A)6d^  iM,  oae 'which  ct)uld'A<^}  by  possibility,  have  been^nade 
atl^able  as  a  legal  defence. '  Was  the  defettdent^  theo^  m 

*<^ttD(dn^  bound  to  arrest  the  proeeading  at  Law,  iefotv  trid; 
and  failing  to  do  so,  does  he' Come'  too  late  t»:  ofctiUii  tke  ia- 
teihrentioik  of  a  G<lart  of  Equity,  after  jrndgmentf  Tie  easel 
aay  not ;  and  ife  *kn()w  of  no  such  nde  as  tllat  Bought  to  be  es- 

'Ubliflhed  by  theCounise!  of  Pollock.  <.*••:. 

The  only  ^asir  whtoh  he  oddaces  itf  siijjtperl  of  hir  imtioii, 
k' the '^v^Mn^^^ef'epinioh  of*  Vice  Chancellor  ITAtttbiqf,  in 

.Pdtefioi^  wu  jRtfw^f,  1[0*  Paig^j  6^.)        ' 

'  'In  &e'6rdt  plaeo,  I  would  relhark^  «thal.'tho  oufy" queilisi 
iMtfore  the  Vice  Ottemcallor,  there;  was.  whether  m^onfMlMl, 
who*  was  sued. ftt  Le^,  an^  has  a  legal  defeoM  Hb.aioh-Biiit, 
«&d  wiio  6tily  need^  <he  fl^d  of  i  OeuH  of  Chaac«vy  to  ebtiun 
a  discovery,  Jto  enable  ttim  to  establish  such  defei&oe,  must^ooM 
into  thd  Court  of  GhaQcery  foi*  bis  discovery,  More  ^  i^ 
at'LawT    AlK^as  s#  geaeral  nil^  ^e  Vice  Chanceflor -MN^ 

-  ftad  We  tbinls,:  as  ^  question  of 'iKfigence,  ^ety^  firoperly,'  that 
he  was.-      •  •'"...'    ..    ,. 

'  Bilt  wdfving  this  criticism,  it  irill'Jbe  se^  that  the  opiiMaef 
th^yioe  OhatiCoilor  is' (Qualified  by  this  important  id^a:  th? 
Oomplaioant  rhlu8t*knoy;  thtft  his  de^ee  is  not  Available  at 
Law,  and  that  he  can  only  srticceed,  in  a  Court  of  Equity,  u^ 
a'lrill  for  relief,  aad  neglectis  to  file  sudh  bill^  in  order  that  Mcfa 
nBfjfigOitoe  wRl  be  imput^io,  ae'^^ni  exehide  the  par^  firen 

'  equitable  Belief.     '  '•       .    .  .  •      ; 

Ir-  the  <Mc>  before'  Us,  it  is  eyid^at  that  the  oomplaiiiaiiftivas 
igik>ra]tt  ^hat  his  defence  could  not  1)0  mftde^ayaSidda^at  LaH^ 
He  believed,  and  did'nbt  doubt  th^  fact)  untirho  had'the  judg- 
ment of -thia  Court  to.  the  contrary, 'that  the  oancellation  orde- 
•truction  of  the  unrocordi^  deed  from  William  Sinith/  thff  ft- 
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Pollock,  odmiiiifltratof/  ftc.  nt.  Gilbert,  executor,  &c. 


fiber,  to  ELsdaH  Smith,  the  son,  would  revest  the  title  in  tbe 
gntiftce ;  or  rsthcr,  tbat'itr  would  fuanifHlate  the  only  legal  evio 
dence,  that  k  had  eTer  passed'  out  of  'him.-  And  this  mbutB 
the  idea  of  ^ant  of  diligence.  .  He  did. not  know  that  he  ooold 
bare  aidy  only  by  bill  of  relief,  utftil  i^ftcr  the  trial  at.  Law. '. 

But  it  is  insisted  that  the  plaintiff  in  cjectm^n^  bating  pn!- 
Failfsd  atrLaw,  tbe-t  he  Bhoulif  be:  allowed  the  hon^fit  of  his 
judgment ;  and  4^iat  bis  writ  of  {>0|58ession  should  not  be  stayed, 
lOnthis^ructus  fmUettffeotiA^lcffi^;  especii^fy,  iis£he  de» 
fdMUCht  eau  renew  the  8mt,t<vrecoveT'tho  biAiAnd.file  liisbill 
ilktaid  ofibi^-G6mmoix  Law  nction.- 

[d.3  But j  say  tbe'Siiipreme  Court,  in -IWI^  vs.  Wang^  et 
4J1 -adopting  tbe  sakno  ian]g«iig»  before  held-  by  tbem  in  the 
Marine  Insurawu  fJ^mpoMff  is,  Sodgwoftj  (7  Oranch:  982  ;) 
Md  alA>  in  ^^K'lw  tv.  ffkaruOir,  (1  Tufn.  4^  Bu99.  319',)  '<the 
general  principle,  with  regard  to  mjcnctiof^Uy'(^€t  a  judffineM 
at  Lawy  is  this:  that  any  fact  which  proves  it  to  be  against 
conscience  to  execlito  such  judgment,  and  of  which  the  party 
eould  not  have  availed  himself  in  a  Court  of  Law,  or  of  which 
lie  might  have  availed  himsdf  at  Latr,  but  was  prevented  by 
fraud  or  accident,  unmixed  with  any  fraud  or  negligence,  in 
Umself  or  his  agCQts,  will  authorize  a  Court  of  Equity  to  inter- 
fsr^  by  injunction)^  .to.  restrain  the  a^drerfe  p9jty.from  availing 
himself  of  such  judgment". 

Here,  every  fdct  charged  in  the  bill,  is  admitted,  by  the  de- 
Biacrer,.to  bo  true.  I^ ia  admitted  that  th^  oriigino^l  deed  of 
gift  to  tfae'defefMUf&t,  ffom  his  father^  was  made  in  contempla- 
tion of  death ;  tllat  WilHam  Smith  having  p'aYtially  recoi'Wed, 
entefed  into  ai\  agreement  with  his  soh  to  rc-piflrchate  the  land, 
ai^  paid  him  tHei;efQr  a  full  consideratiop.*.  ^hat  tf^e  first  deed 
never  having  be^  reoovered,  the  pa^^ties  were  ad  vised,  that  a 
recognizance  was  unnecessary ;  and  that  the  desteiictioir  of  the 
iaelronent  would  revest  the  title  ill*  the.  donor;  and  that  ac- 
oerdiilgly,  the. deed  of  gift  was'  desttoyed;  that  hiSs  of  sale 
were  executed  and  delivered,  by  William*  to  Risdon  Smith,  for 
the  property  which  was  given  in  exohange*for  the  land,  which 
HM^  taken  poeaession.  of  by  Biddpn  Smith)  who  left,  the  land  in 
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tbe  occupancy  ^f  kia  faAer,  never  pretendixig  *k>  set  i:ip  aay 
4?laim,  theredfi^r,  to  the  same;  thai  William  Bviitb  contini^d 
tQ  reside  on  a  portion  of  the^prejoisfliiy  until  ha  removed  to  t&e 
State  of  Louisiana ;  and  that  some  Uto  yeara  after,  the  last 
tranei^Hioii  hetween  kim^ieif  ajid  hia  son,  he  pold  the  'bad  to 

•  I  ask,  with  suoh  admissioms  A  tkeee,  vonki  it  not  be  againat 
Ci^naoience  to  allo^  th43  judgment  at  LaW  to  he  enfcroed  ?    To 
oust  the  defendant^  of  thair  poeaeaaioit^  and  to  put  tbem  t^'the 
eacpenBe  auiinowTenietkoe  of  r0»commeneing;  de  «ati0,  the  lit- 
igation at  Law  ?    And  moreoYe»|  mih,  e^  t^auaeianay  ^  ^ 
part  of  Bollock,  the  adsuniatrator  of  Qtadeo*  Smith,  doA  it  Jie 
in  hia  nKmtfa  to'ohfect,  that  dae*4ilj^e]|ce  has  mbt  \e^  med, 
on  the  part  of  the  defendatat^  in  aaaprtin^  their  title  ?. 
-    He  hiCd  hotter  anawef  tbo  hflL^   It  is  airohar|ed<^Hnper- 
bmdtd    with  enmity.        \     .. 


No.  38. — WiLLiAM  B.'pOTTHRESfl,  pl^fiff  in  erTo^T^  0a  ftu^ 
SELL  ^.  PoYtHAESS,  defi^idiLat  Itf  error. 

{I.}  MThere,  pcnAhig  &  )>poeeedln|f  m ClhMicerj1bf*the  renoral  ofAtfestfeiitt- 
'Ury  UtMtee,  appUcatioQ  is  made  for  the*  Appotntij^Qiieof  a  rtowttf^  a%M( 
case  must  b«  m&fte  by  Ihe  compjaliiaiii  b^jfbr^  tli^  Coi^  will  io^erlBre. 
[^]  It  is»n9i  /i»9U||;li  tp  allege  that  ^^  habits  of  the  tinistee  are  bad,  ly^d  Uitf 
his  conduct  tq;waf d  h^  cettui  ^ue  tnut  is  capricioHS.  ^  must  appear  thst 
there  is  £:oed  rtasOh  fo  ftar  \h^t  the  trust  property  ^fTl}  not  be  forthoonhg, 
to  answer  the  decree  in  the  yreeiises)  at  the  end  of  th^  If  tige^oa. 
■  ■     '  *  ;    '  -■.'.■  .-        • 

.  In^EquHyinTrbnp  StltArio^ Court.  MotioM  to  appwit in- 
>ceiveh  Decided  l^y  Judge  Wjirnsk,  at  OhambOrSy  JuM  8d, 
1854.  .   .    ..  •  .         . 

.■  V .    •    .  '.   .    ;,         ^      .  .-.      ... 

■    hk  April,  18&4,  Joseph  Pojthress  of  Tr ooqp  County  defitftad 
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lib  life^  foMeifle^  <rf^«  Ua^gt  Mtiitey*lea^g  %  wily  ttd  iheniij 
ft^f^Aiting  tbe  defendant  in  eitor  IdfceMeoCor^  wftt  qnaiifiod^ 
aai  pmereded  to  exefuM  the  Mtifl  ^lU  Ittm  ^tl^  af  Mad  will 
k,  in  p«n,  «e  felloswi  ^^  That  portion  of  iwpett|rfiinmg  to  my 
sto'^llinm,  is  to 'be  ree^ired  and  managed  by  Ihs  farotber, 
BvB^l  K.  Poythreee,  as  trustee  fot  Wflliam/'  * 

The  bill  cb^ged,  '<that  thetxecntor,  RasBell  K.  PoytbreBa, 
bad'^roeeeded  to  dhtifbtiie  said  estate  amcm^tfae  le^tees, 
raider  tbe  will;  tbiif  he  had  taken  possessibn  anclMitrol  of  the 
)ega«7  bcfiifeatbed  to  complainant ;.  that  be 'denies»tocomplain- 
Hfft  the  right  of  disposing  of  the  same,  »nd  refuses  to  pennit 
him  to  iiivest  If  in  any  manner  wbaterer ;  that  he  refiisea  te- 
oomplainant  both  the  ph)fits  and  the  poitoession  of  the  ^Qtate^ 
alihoqgh  tbere  Is  no  duty  tt>  perform  Which  reqnires  that  said 
Russell  K.  should  retain  tbe  possession  of  the  same ;  that  he 
refuses'  to  YtccAuni  w]th*comj)bHnant  concerning  either  the 
profits  or  the  increase,  but  appropriates  the  same  to  His  «wd 

The  bill  fuvther  obargeSj.tliat  complainant  belie vesund  fears 
that  his  estate  is  in  danger  of  being  wasted,  if  it  longer  remain 
in  possessioA  of  the  said  RusseH  K.  aa  executor,  tnrftee  or  any 
othef  capacity ;  that  he,  the  said  Russell  K.  is  a  man  of  the 
most  unreasonable  i^hims  and  eaprioes— of  litigoui  dispositiin 
— ^bslead  of  avpiding'  law-suila,,  disregards  them  and  often' 
makes  threats  and  expresses  a  iriUfngneas  to  apend  money  in 
Uiat  way  |  and  that  his  nature  apd  habita  ave  both  such  a»  to 
render  bis  poisessi^  of  property  Tery  unslife* 

The'bUl'ftlrther  charges,  by  amendnwAt^'^^duit  the sud  Rus- 
seH K.  is  in  the  dflily  habit  of  gammg  and  playing  and  betting 
at  billiards,  pool  and  other  gamee^and  visits  jretdil  groceries 
$lid' gaming  resorts,  night  and  day^  and  loses  a  great  deal, of 
money  in  that  way ;  that  he  is  engaged  In  no  profession  or 
lawffd  vTOcatien  of  mduatiy ;  liiat  he  threatens  and  boasts  ikti/t 
he  7fe  tends  t(^  hold  on  to  the  property|tr  spite  the  family^  ^d 
esp^vially  their  mother^  who,  h'e  ccneeived^-is  iriUing  that-the 
pf^perty.shoiild  be  takeA  out  of  bin  hands ;  that  a  port}on'of  • 
haid  estate  has  ahready  been  used  in  the  games  and  litiffttiaii 
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aforeMid,.«jid  tb^V^^  <^  m;Be.«li»ll-ba  p«iteitfe(4  to  i^^immi^ 

cttiq)lainarftil  phjrsically  ioUeabled*  ft«|lw«i]^dynQ  tWewBt^ 
hitfe  nq^m^ao&.of  «upp(7t ;  tbat.theenid.RimiU-bM  tbreaUn* 
ed  to  give  notice  that  cosoplaitapt  tiMiH  pot  be.  cre^^  aud. 
tbat  he  shall  not  be  perdUted  tapuKlpse-suc^.  t^ipgs  Afrba 
refcHy  needs  ^nidestt-vei  to  Juve^  ,   ^    .   *   ■  .    •;  ^ 

The  bill  further  etateay  tbat  a  parft^f  h||  eitate.QC]2aiato«of  • 
faBiQj  negroes^  and  that  be  is*  deeirpva  of*  settling  theift  o&  % 
plai^tatioo,  Where  he  oanifinperinjtend  them  in.pejson-;  that  be 
iviehes  to  engage  in  an  agricuHidral  ££0^— tha  same  being  aaita? 
bla  to  bis  mterest  and  feelings,  but  tl^^t  tba^aid  BftisselLK.  refa-^ 
Bifr to  permit  Complainant  to  havo  ^n  j  contcoL  ^  gnXify  my  insh 
in  jselation  to  the  posse&siOD  of  prefits  ot  the  prpj^eriy ;  that  tb^ 
said  trust  .is  iio  longer  executory;  the , only  duty  left.  foi.  the 
said  trustee  to  perform,  being  to  conyey  the  legal  title  to.fiopi- 
plaiaanti  ••.'.»'• 

The  bill  prayed  that  the  said  Russell  K.  be  decreed  to  ae- 
cooBt  with  and  pay  QTer^to  complainant  hjs  l^ga^^  under  the 
wiU,  being  one-fourth  part  of  the  estate  of  the  s^  Joseph  toj- 
thress;  and  in  the  m&aatuQe«  tb^  Go«rt  apppifit.areceiv^  to 
take  dbargo  of  said  estate,  siibjeet  to  the  orderof  said  Court" 

In  amswer.  to  a  rule  ni  ^iy  tbe  defend^  thawed,  for  oa«e 
wby*toid  rule  should  nojibo^in^e  abeolifte,  aad  a  r^c^iver  «p- 
poiDted  pursuant  to  the  prayer  of  tha  bill — >  *        .  - 

•  1st  Because  complainant  has  not  i^inedyVpoi^  the  fimp  of ' 
his  bill,  any  ground  for  the  appointment  of  a  receiTe^r-  .       • 

«2d.  BeeausQ  he  does  »ot  show  any  specific  Ada  of  ipisQUOi- 
agement  or  of  danger  to  the 'estate  in  future,  as-  call  .for  thp 
exercise .  of  this  -power  ot  Gly  ncery  juriediction  • 

'3d.  Because  such  appointment  rests- in  the  souad  diaeretion. 
of  the  Court,  which  this  defendant  ipeista  cannot  be  judiciously  . 
exeircieed,  without  permittkg  tbcdefcBidaBt  tooifwwer-  ooi»« 
plainant's  b9l,nis  far  as  respects  the  facts  ^^^d  ma  a  reason 
fornklcb  appointment,  or' some  additional  e?idei>ee  t9C<M9pIaiiir 
ant'afliffidavit  to  the  l^qith  of  such-facts  be  subttotted  4>y:  oQin- 


■  '  '  

..4lli.  B«c%asetlM*tni8fc repoeed  19  tlus  4«£Bl^<lui  i|ka|if»^jwlg 
MtiBliii)g  and  %feca%OTjj  ud  this  defendant  inaifets  tkit  l||a 
Night  not  be  eoiQpelled  to  relinquish  the  same  sun  rnarily  m^ 
■Uieard,  unless  upon  a  case  of  payable  necesaitj,  which  •caw 
B  not  made  by  the  bill  of  complainant.  .   . 

.5th.  Becau^  the  bill  seeks*  tQ  abolish  and  annul  a|i  exe^u- 
boiy  trust,  complainant  having  the  equitable  interest  only-^OTi 
f  not  to  destroy  the  legal  estate,  at  least  to  leave  it  withoni 
D^presentation,  a,^d  thereby  to  defeat  the  intention  of  the  test^* 
tor/'  .     ;  .       ... 

After  i^rgumont  bad  on  the  rule  and  answer,  the  Court  dis- 
shiurged  the  rule,  and  refused  to  appoint  a  receiver,  and  Ooqbc 
id  fpr  con^plainant  excGptei, 

B.  H.  Hill,  for  plaintiff  in  error. 

E.  T.  Hill,  for  defendant  in  error. 

By  the  Court. — ^Lumpkcn,  J.  delivering  the  opinion. 

p..]  The  only  question  in  this  case  is,  not  whether  another 
intlee-skbul^  be-substaiuMii.  in  the  plaeti>f  the  onedesigiuHiiDd 
bj  the  will,  but  wb^thei^  fiv)Hi.t}|6  case  made  by  the  bill,  a  re- 
DeiTer  should  be  appointed  ad  interim  f  '         '  . 

9%e  only  ground  jnfon-  w^ich  tiiis  ceuld  be  done^  if,  -that  the 
Mst  'estate  is  likely  io  be  wasted  Vefbre  the  teitninaftion  of  ihe 
li^g^tioh  *  do  that  ultiip^te  ilQuiy  ^U  accrhe  to  the  compTah»- 
hH.  He,  himself,  does  not,  ^nd  we  apprehend  would  not,  qjn&ar 
tmt  he  fean  any  such  result  . 

p.]  Whether  or  not  Russ^  K.  Foythress  is  a  suitable*  |Mr- 
100  to  execute  the  trAst  *devohred  upon  him  by  the  will  of  'his 
ieceas^d  father,  has  nothing  to  do  with  the  interlocutory  issfie, 
raqpectiog-the  appointi^ent  of  a  recei^r.  The  habits  of  th# 
fcrvBtee — ins  treatment  of  the  (feHud  que  trusty  will  dU  be  proper 
batters  of  inquiry  and  proof,  upon  the  final  trial  of  the  Ull. 
[  v^peat^  the  only  question  now  is,  is  the  trust  Tubd  likely  to 
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'  CoYBaa'vi,  Ltittt. 

p0'  Wj^BflerM,  dtmng  the  shcftt  tine  Abt  iMf  inlir ? 6ii6  IMfcio  * 
fl^  liAtrifig,  s(b  ad  not  to'  be  aecesBible,  lo  aiswer  the  cteoree 
iffBtK  mi  J  be  refid^red  in  tied  {Mirasas  f    Qmmderihg  tbe  fitt^ 
Mhd  rkipbndbHity  of  the  trustee^  10  swAl  a  rearit  Hk^  to  00- 
oar? 

It  18  mot  alleged  that  h\9  ha&  gambled  ^ff  any  negro  or  note 
belonging  to  William  B.  PojthreflS,  n&ryeven  one  of  Mb  oww^ 
Alfkd  the  Court  below  adjudged,  Ijiat  the  fact  that  die'defend> 
lUit  played  cards  and  billiards,  and  frequented  the  greg«hopi^ 
iras  not,  of  itself,  sufl^cient  to  justify  the  exercise  of  the  extra- 
Ordinary  power  invoked  on  this  occasbn.^  And  ho#efer  repre- 
hensible stich  habits  and  practices  Qiay  be,  we  cannnt  ifty  thai 
this  was  such  a  flagrant  abuse  of  the  Judge's  disoretifii,  as  t» 
denmnd  the  intervention  of  this  Court. 


No.  89.— ^RoscRT  CeLLiirs,  pliafadtHT  in  ermr,  t#. 
Lbster,  def(8)adiiiif  in  eirtte. 

fl:]  Tift  |)rincH>fli  Is  pkuB  and  famfiUr,  tM  aUHMal  mpytifltiOM,  i 
tittas  and  afrceaieots  iMtweaa tlito >fliti«t  lo  »wAttfla  ••atract^ aad iai4if 
tk)^  (hfreto,  which  ^ece^  or  accomfaaj  the  ezeciiiion  of  tke  instnuamti 
lifi^st  b0  tnea^d  as  merged  in  'it.  But  Vf  here  th^  ia  itropg  presnmpfire  er- 
Meace,  that  stibseqtieDTly  td  the  execution  of  a  wntten  coning  the  pa^fia 
a^^ed,  orally,  upon  a  new  contract,  vhieh  was  a  modiicadoii  of  tbtAnaadit 
taitamosj-  may  be  receive  of  aegotiAtiona  md  conYersationa  belWMa  than 
pa^tiea^  -previous  to  the  written  contrfipti  for  th£  purpose  pf.throwliif  ijgjkt 
upon,  and  showing  more  clearly,  the  nature  and  character  of  tKe  snhie- 
quent'  agreement. 

f  1.]  Nothing  is  better  settled,  than  that  the  caao  of  an  agent  fkUs  witUa  a 
dMS  which*  f(mns  one  of  the  special  exceptions  toHhe  general  rule,  that-a 
witness,  interested  in  .the  subject  of  the  «uit,  is  not  compelont  to  tealify  oa 
the  side  of  his  interest.  And  this  exceptioa  extends,  in  principle,  to  ereiy 
species  of  agency  or  intervention  by  which  busfiieas  is  tratoftaclCd;  aniedb 
the  <4sc  is  overborne  by  some  otlier  rule. 


GgUinf  m.  Letter. 


.Ci«e  in  Kbb  Sttporior  Court. ,  Tried  Wpre  Judge  Sr^KSA 
May  Term,  1854.  .... 

This,  was  an  aoiiou  on  ther-eaee,  brought  by  the  defendant  in 
error,  against  tha  plaiutiff,  for  die  recovery  of  Che  vaiua  #f  a 
jLegrosIa^e  named  Toim.  .  .  -•  . 

^  On  the.trial,  plaintiff  offered  in  «videnoe  the  tG#tiiiu>i\y  .9f 
|(obert  B/ Lester,  .taken  by  interrogatM:ieS|  iq  subetaaoey^aii 
.fbQows ;  "  That  in  th9  year  185^  at  th^  ic^quest  of  defapdaal, 
hajiired  for  defendant,  tw»  of  the  negrOeey  Isaac  aoA.-fieUh9 
]i>elonging  to  the  estate  of  Benjaipun  L,  Lester,  of  Baldwin  Copih 
ty  ^fjsd  before  tbefwere  delivered  to  defendant,  he  exchanged 
one  of  them  with  the  ]!^Iaintiff,  for  a  boy  named  Tbm,  who,  she 
.said,  v¥k  baxd  to  sifjiAg*-  When  wkkieis 'delivered-  the  4wo 
boys,  ^bin  sad  Tcnp,  tt  the  defendant,  he  expressed  hinMwJf 
satisfied  .with  the  ^raangement.  Witness  delivered  diemigrofli 
to  defend&nt,  in  Mapoa,  in  Janmaiy,  1852,  -wkh-  the  ^«rttiM^ 
i4iii2cr«ttiin4i|i^'tibatdLe  negroes,  were  to  work,  either  on.:tfas 
South-western  Rail-road  os  Mfiseqgee  BaA-road.  Ja. Am- 
gust  or  September,  1852,  defendant,  informed  witness  that  the 
igradiug  ffa  di^  Muicegee  rood  waa^e^oHpleted;  avL  asked,  wil- 
ness  to  consent  that  he  might  take  Tom  Iq  Brunswiek ;  witiiess 
laefueed  to  givci  his  co^seni.  Defendant,  then  said  that  he  would 
pjut'lvm  to  if^  ^li  the  Sooth-western  Road. .  Li  a  few  days, 
defimdant  told  witness  thl^t  Tom.  Jiad  gone  with  the  overseer 
and  hands  to  Brunswick ;  aiid  in  a  few  days  a£ber  they  arrived  at 
JSrunswick,  Tom  was  taken  side  and  died-  Plaintiff's  oonfcent 
for  Tomato  go  to  Brunswick  was  never  asked,  save  througk.Fit- 
ness,  and  he  i^efused,  knowing  that  she  would  .be<unwilling  for 
Jlim  to  go^  There  was  a  statement,  in  writing,  that  the  defand- 
jant  had  hired  these  twe  boys,  Robin  and  Tom — the  price  at 
which  be  had  hired  them — the  number  of  suits  of  cbthcs  the 
defendant  was  to  furnish  them,  and  the  tini^  the  hire  was  to 
be  paid;  and  tlu4  ho  hired  them  from  me"*    . . 

Counsel  for  defdtidant  objected  to  the  testimony,  and  read 
'to  the  <^ourt  another  sfi]t  of  .interrogatories  and  akswers,  for  the 
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lame  witness,  taken  by  the  defendant,  in  subetance,  as  fellfhrs: 
^I  hay*  k>(>!«ed  upon  the  Instrament  attacked  to  A^e  inteiTOiga- 
toriesy  ie  wit:" 

^MAtlOH,  jANtfARt  2]>,  1852. 
We  aqkaoirfQdge  te  have  hired  frotti  I^ert  B.  Lester,  two 
negro  fellows,  Tom  and  Robin,  and  i^e  promiri^  tb  pay  for 
Tom  one  hundred  and  twraty-five  dollars,  a«d  for  Boibin,  one 
lipndred  an  I  fifty  dollars ;  time  of  hire*  to .  expire  T>n  the  ^A&l 
■Decern^  n  3xt ;  tfnd  we  promise  to  famish  said  nej^roes  the  nsilil 
food  and  dothiBg,  and  io  pay^  Doctor^  MIsj  in  ordbary  fUb- 
%!&m — said  hire  to  be  paid  quarterly. 

itOBSRlf  CoxuKf. 

It  hr  so  itmkk  ef  the' -contract  of  hkihg,"  a«.  was  redaeelf  to 
^mlii^g ;  b«t  does  not  contain  thatpart  relating  to  liow  atfdirhere 
4be*b^ys  wore  to  be  employed.  The  iastrtimettt  wtt  not  drift- 
ed at  dio  time  of- the  hiriia^,  for  Hm  hiring  (lociirrvd  m  Deeea- 
iNsir,  1851,  and  -tiie  instmment  waH  drafted  in'  Jaanairy;  18Si 
There  was  no  other  written  edntraet"<  ' 

The  Comrt  over-mled  the  obJecHon,  atid  allowed  the  ansiras 
to  the  first  set  of  hitervogaM-ii^  to  be  fead  io  Ae  Jary ;  tai 
Coansel-fer  defendant  excepted. 

Plaintiff  then  proved  by 'Robert  A.  Smith,  tbat  BmMnrid 
wrM  nolt  on  the  Sonth-westero  or  Muscogee  ^Sx)ad,  bat  wii  at 
a  distance  from  bothxoads,  in  Glynn  jCotmty,  Sbm6  timbr  Arse 
-irandred  miles,  and  closed.        '    '  .  •  -      • 

The  defendant  then  read  in  ^ridence  the  interrogatories  saii 
aiiswers,  taken  out  by  him,  for  Robert  B.  Lester,  and  the  in- 
strumeitt  thereto  attached. 

The-  Court  charged  thfe  Jury,  "  l!hat  if  \hey  belidv^  ftcn 
the  evidence,  that  there  was  a  contratst  between  plaintiff,  or 
her  agent,  and  defendant,  that  said  negro  Tom  should  work 
durihg  the  year  1-S52,  on  the  South-western  or  on  the  Musco- 
gee Rail-road  only,  and  that  defendant  carrie*d  the  negro  Tom, 
without  the  consent  of  the  plaintiff,  to  Brunswick,  where  said 
*egro  died,  then  they  should  find  for  the  plaintiff".     .     • 
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OoUinB  tw.  Lester. 

which  charge,  Counsel  for  defendantiezoepfte4 ;  and  vpoa 
dceptions-has  liasigned  error. 

LB  and  Smuh,  f6r  pUinti'  in  error. 

uses  k  Hill,  for  'defendant  in  error. 

'  the  C<mrt. — SxAtiNEd,  J.  deKvering  tke  opinion. 

• 
]  The  question  first  to  be  oonsidered,  relates  to  tiie  wiwah 
in  evidence,  of  the  oral*  Understanding  stated  by  ihh  lA^ 
BxA>eTt  B.  Lester,  to  have  been  made  irith  hhi  as  agevt 
m  defendant  ki  error. 

e^prmcif^le  is  plain  atid  familiar,  that  all  oral  negotiatiiai, 
nations  and  agreements  between  the  parties  to  a  trrllt^ 
ii6t,  in  relation  to  the  subject  msM^ter  thereof,  which  pi!^ 
or  ac(UMsipanj  the  imtmrnefnii-  mwTt  btf  treated-as  meffM 

<nd  the  latter  is  to  be  received  as  the  sole  evidence  -«f 
was  agreed  tipon  or  contracted  by  the  partielk< 
is  our  opinion^  however,  thai  diis  principle  did  not  cq^rMe 
slude  the  oral  agreement  testified  to  bj  Ziestcfr,  nx>twlth- 
ing  tha  gabsequent'excctiti'an  of  Ae  kiBtrumenl  whidh  WM 
dence.  The  dtite  of  that  mstmment  Iras  the  2d  day  of 
urj,  1852;  and'  the  witness  proves  that  sometime  in  Au- 
or  September  following,  the  plaintiff  in  error  informed 
BS,  that  the  grading  on  the  MuscQgt e  Rail-road  was  fin- 
,  and  asked  his  consent, ' as  agenf^for  the  defendant*^ 

that  be  should  be  aHowed  ta  tdke  the  slave  Tern  to 
jwick  ;  wbicli  request  was  refused.  He  also  swears,  that 
laintiff  in  error  then  said,  that  he  would  put  Tom  to  re- 
g  the  track  of  the- 8buth- Western  RaiUroad,  and  that  m 

days  thereafter,  be  came,  to  the  witness  and  told  him 
le  had  not  sent  the  slave  to  work  on  the  Said  road ;  but  that 
d  gone  off  with  the  overseer  and  hands'  to  Brunswick. 
6ther  place,  the  witness  represents  the  plaintiff  in  error, 
ring,  that  the  overseer  had  carried  Tom'  with  him,  with- 
m  consent. 


m  ^UPBfiME  COUBT  9F  QfiOiieXA. 

Collins  vs,  Lesfer. 

If  we  analfze  this  evidence,  Yfjd  will  find  it  Bhowibg  Uiese 
things :  1.  That  the  plaintiff  in  error  hitd  asked  the  consent  of 
the  witness,  as  agent  of  the  defendant  in  error,  to  the  remoyal 
of  Tom  from  the  Muscogee  BMl-road  to  Branswiek.  Ajifl  it 
•seems  fair  to  infer  that  he  would  not  have  asked  such  consent, 
if  there  had  been  a  general  contract  of  hiring  between  them, 
and  not  a  contract  restpicting  the  employment  of  the  slat^,  in 
whole  or  mpart,  to  this  Boaci.  2.  That  the  plaintiff  ia  error 
quietly  acquiesced,  when  fuch  consent  was  refused,  apd  said  he 
would  put  Tom  to  work  on  the  track  of  the  South  W*  Rail-ro^d, 
hj  which,  tb^  coiiclusioB*  is  authorized,  that  the  slave  wa^'Mt 
H^ei  genevally,  but  ^ith  refiereaoe  to  employment,  ft:  least  i& 
part,  on  the  Road  last  mentioned.  3.  That  in  a  few  daytaftsr, 
^aplait^tiff  in.erFor  went  to  the  witness,  and  aimonncedihat 
.  Tom  had  gone  off  with  the  overseer  and  hands  to  Brunvii^abd 
4iaid  that  the  ovemeerhad  carried  him  oS  without* his  oraieoi 
Wkieh  latterfaot  soeins  to  justify  the  inference,  that  there  W 
something  wro9g  in  this  removal  of  the- slave,  or  the  ^pjakiif 
in  error  would  not  .thus  have  sought  the  witness  and  apologixid 
for  it,  as  it  were;  and  indeed^  that  if  he  B&d  hired  ihe  slavtb  in 
a  way  which  -would  have  given  him  the  right  to  rempve  him  to 
^SruBswick,  he  ?Fattld  n#t  have  .withheld  Jm  ognsent  that  A$ 
lOveiseer  ahoqldieiAOve  him«  '  •' 

l^hese  things,  all  taken  together,  afford  presumptive  evideQ€e, 
60  strong  as  not  to  be  resisted,  that  the  parties,  had,  at  kw 
time  preirious  to  Aii^t  or  S!eptem]>er,  1862,  entered  into  in 
a^eenent,  to  Ihe  e&ct>  that  the  slave  Tom  was  not  to  be  on- 
ployed  by  the  plaintiff  in  error,  wheresoever  he  might.choo(|eti 
to  take  him ;  but  tliat  he  wasliired  to  work  oil  the  two  Baiil-rqacb 
specified.  Such  restricted  agreement,,  however,  was  not  in  ths 
written  instrument ;  and  by  legal  intc^idment,  it  could  not  have 
been  made  before,  or  at  the  tipae  of  the  executio.n  of  that  instru- 
ment, because  it  would  have  beeti  extinguished  by  the  latter. 
It  mui^t,  then,  have  been  entered  into  subsequently. 

JElegarding  such  subsequent  contraetv  as  being- thus  presump- 
tively shown  to  have  been  orally  made/  this  .-testimony  of  the 
verbal  negotiationa^  previous  to  the  date  of  the  i^Fritingi  was 
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pimer  for  the  Jury,  as  senmig  to  throw  light  upon  the  natim* 
Ito  cfiaVaoter  of  the'embseqnent  vndet^timdlhlg :  add  the  'Bsme 
irere  in  aid  of  the  strong  presuniptiv.e  ertdence  which  has  been 
[iBtjdetailed.  Not  as  proving  that  such  oval  agreement  wfB 
ptiAe  and  entered  into,  before  or  at  the  i^me  of  the  ezecutionor 
;L#  i^tnunent,  but  %s  serving,  bj  a  detail  pf  prejimhiary  ne^ 
^Mtions,  to  show,  more  clearly,  what  must  have  been  thesubae- 
jnent  agreement  otherwise  proni^n  to  have  been  made.     \ 

Whatever,  therefere,  ifaay  have  been  the  reasons  of  the  Oonrfe 
)eIow,  for  the  admission  of  this  testimony,  in  this  point  of  view, 
i  went  properly  to  the  Jury. 

£2.]  The  next  and  only  other  question  presented  fbr  our  con- 
■derati^n,  by  the  Counsel  for  the  plaintiff  in  ei^ror,  was  the 
Mmpetency  pf  this  witness  to  prove  that  he  entered  into^lbe- 
Itatract,  as  agent  for«the  defendant  in  error. 

Nothing  is  bettei^  settled,  than  that  the  cases  of  agents^  eir- 
qin,  &ct(Mrs,  brokers,  and  other  servants  of  this  description,  ifi- 
NMnderation  of  public  convenience  and  necessi^  of  trade  ttJ 
afflunerce,  and  to  jnrevei^  a  failure  of  justyio,  constitute  a  clasi 
sf  special  exceptions  to  the  general  rule,  that  a  witaess,  iatar- 
ifled  io^tbe  subject  of  the  suit,  o)c  in  the  record,  is  not  pompof 
bsBt  to  testify 'On  the  side  of  his  int^est  *{BulL  N.  P.  289': 
MMuw9  v%.  Heydon^  2  Eip.  509.  Poth.  on  Ohl  by  Bmmi^ 
^  m.  le^  p.  208,  .367.    1  Pft&  J^  140.    1  au»k.  Jhi 

And  t^is  extends,  ii|  principle,  to  ev^ry  Qjipecies  of  mfi^cfor 
gpUrvention  by  which  businesais  transapted,  tioless  the'case'  is* 
Bverbome  by  Bome  othw.inle.   .(1  Qtuulf.  JSv.  Set.  4l£}. 

Judgment  affirmed. 


40  SUF^KMB  COURT  OF  OB^BOWt 

White  ff .  Cre^. 


Mo.  40. — ^^iLLmi  H.  White,  plabtiff  in  error,  ot.  T^lttLLijui 
F.  Grew,  defendant  in  error. 

[1.3  Where  an  illegal  or  ftaudi^ent  coDtr^t  has  been  made,  neither  Confis 
of  Law  or  Equity  ^111  interpose  to  grant  any  relief  to  the  parties,  bnt  «S 
leave  them  where  it  finds  them,  if-  ther  were  equallj  cognizant  of  the  !■► 
galHty  or  participated  in  th^'frand,  unless  in  cases  where  the  public  jofiv 
would  be  promoted.  ^ 

[3.]  Where  A  was  liable  as  indorser  for  B,  and  fi  executed  a  mortgsgeilrii' 
demnify  him  against  ^oss,  and  the  proper^*  is  sold  under  the  foreclosut; 
and  B,  on  the  day  of  sale,  co-operates  with  Aj  to  hare  the  property "knodbl 
off  to  him  ^t  an  undervalue,  so  us  to  enable  A  to  save  himself  hannlentf 
i  re-salc :  Ileld,  that  aif  agreemcht  to  that  effect,  and  that  the  proeeciv 
should  bo  applied  to  the  extinguishinent  of  the  original  indebt^dnci^  ii 
ftcither  fraudulent  nor  Toid^  but  binding  on  A ;  and  that  having  taken  tkr 
Sheriff's  deed  and  gone  into  possession  of  the  premises,  ancf  realized  a  ]Mgt 
profit  from  the  re-sale,  Equity  will  compel  a  specific  performance  of  A* 
contract.     * 

p,"]  Sales  by  auction  arc  within  the  Statute  of  Frauds.  Whether  jndktalsil* 
are  exempted  from  the  operation  of  the  Act  ?    Qnertf 

{A?\  win  a  Court  of  Equitjr  relieiw,  in  any  cafe,  agunst  a  ihi^Uke  in  ^tli^ 
Htg^  or  in  the  conduct  of  a  cause  at  Law  ?    Quire  f 

[{T.}  Wher^  the  natter  in  which  the  interposition  of  Eqi&ty  is  asked,  eMB 
BOt  have  been  detennlhed  at  Law,  it  is.not  within  the  estoppel  af  the  h||i 
^dedtion. 

£#.]  A  parol  contract-,  for  thepurclia^e  and  re-safe  df  the  land  of  tte  de8vA> 
ant,  the  proceeds  to  be  applied  to  the  cxtingiiisha^entofthe  jud^^entaaAsr 
which  the  property  was,  sold,  is  not  such  ap  interest  as  would  vest  in  Ife 
asW^hiie  in  bankrtptQr,  under  the  Act  of  I841. 

[f .]  The  rule  in  Eqpity^  that  where  a  replication  is  filed,  all  the*  hJiigatkm 
of  the  answer,  which  are  responsive  to  the  bill,  shall  be  token  aff-trat,  ^ 
less  disproved  by  two  witnesses,  or  one  witness  and  corsobojraiizif  dzfOBr 
stances,  explained. 

£8.]  Circumstances,  alone,  in  the  absence  of  a  pdgitive  witness,  may  be  nS- 
cient  to  over -rule  the  denial  in  the  defendant's  answer ;  and  that,  too,  wter 
he  answers  on  his  own  knowledge. 

[9.3  The  rule,  at  most,,  is  always  subject  to  this  modification :  that  *^  if  tter 
are  circumstances  sufficient  to  turn  the  scale,  It  ought  to  be  turned  ;  tihi^ 
oath  of  n  a  by-stander,  with  circumstances  corroborating  it,  being  hitlw 
than  that  of  an  interested  person".  Per  Lord  Chancellor  7*Aurfcfr,  in  J 
ber  r#.  Mathert^  (1  Bro,  €h,  Catet^  32.) 


; '-—. — • — ^*- ■   m  

Jm  Eqmkj^\mllej$jrf  Buperivr.Ooiirt. .;  foed  jbi^fMro  Jn^gO 
fcAmiW,^Oci*«r  T«n,  1869..  -v 

•   r ' 

Tbis  biU  iw  ^ed-by  WiH^iMn  F.  Crew,  agajjoAt  tr4U*i»  .H* 
.^niU  i^sd  Ji>hR  N€«]«  fap4vi0ovcrj4  i:el«f.aiid  uy«pQtM]|... 

Th«bai,8tot«s,  tkiht  fi|.Apcil,48^,  WilUam.:)?.  Crpir,  with 
Wlyte  i^nd  othei^  aa  faitf  vklora^ra,  ii^ecutod  a  -  i)ot«  to  John 
Tjittiy  on  )i'hieh  Ncal  obtw^d  j.odgimeot  ag^inat  ihe  j^rti^s, 
Md  excoution  issued  thcr^n  .84  Kovembcr,  1841 ;  thlU  Ofeif 
fNECjouted  to  Baid^vidor^GV  amor^gj^gH  upo*  IqI^  pf  land  Vo^ 
fti')  68  and  00,  in  the  6t>  (Ii«t«]t;t  ^f  U^nzy  Cwntf ,  ^hich  stort- 
gmewaa  fbre^}o8#d  at  th^  Octeber  .Term,  1841>  of  Hfenry  Sur 
peaior  Cotiirt^  ea  which^ndgn^Bj^of  fiorocUanr^  l^/-/ft*  witfr  is* 
n^  and  lewd  nppn  the  liuids,  .<n'd  ^p  99nne  eapw^^d  to.  sfde ; 
ihfit  Crew  being  ii^  debt,,  ajad  wiUiig  to-saire  his  ^i(jl  indorsers 
hftnEkless,  it  was  agieed  hctweeu  Grew  and  HVhiU,  ibtt  notice 
A^vW  be  gii^ea  the  bj^atan^ra  on^  bidders^  that  .'the  .ob- 
ject pf  t^^e  eale  .was  to  perfeet  titles  a%d  sare  the  in.d9rBerq  from 
Iqvi  ji^d  that  Wade  H.  Turner  shg^jjl  bid  off  the  lands  (or.  a 
nominal  sjnn  of  tnonoy,  and  then  tuvn  o^-er  said  bid  for  .Whit#*8 
heaefll,  tvha  was  then  to  sell.the  laads. at  jpriVate  sale,. and  ap- 
jl^  the  proceeds  of  ^^d  'sa}e  to  the  p^ytnent^of  N'eaVA  ci^ip\\ 
^bftt'by  virtHe,of  thi^  agreeiAeni,  <he  la^d  ^^  .P^V  up  ,fnd 
add, /led,  knocked  off  W  the  »aid;Tumr  for  $i02  50,  .and  ti- 
ifas  made  to  Wlrkc  by  the  Sheriff;  that  the  land  wa»  then 
irprth  $1^00^  and.  would  haye  sold  fpr  that  .fmm,  ^  but  for  the 
■gfeemait,  that  Crew  aftd  his  friends  were  net  to  bid,  for  k,^ 

and  Wlnt^  Was  to  tarke  titles  to  it*  and  sell  it  for.  the  benefit  of 

.  -•  • 

0»e^'    '     .        ,       '  .   -.  •. 

The  bill  /urthojr  statM^  tha^t  m  Aygast,  }842,  White  asald 

[•ts  Noa.  G;^  and  69^.  for  SSQft;  and  in  Jani/^ry,  1(^45,  sold  lot 

No.  61,  fer  the  sum  ofiSSO.      .    '  v ;      .  . 

Ifhfkt-in  184S{  .Cr^  ow;ied  .lot  Ho.,  56,  in  fiaid-  distt)et,  wi 

Mug  ^i^ieu9  tapaj  off  t&e  JSetA  ckiin^  axnt  t^  .indemnify 

VWte,  whQ.was  the  enly  sglt^nt  jfilionei;^  %i  that  time^  .cgn^ 

lehted  that  said  lot  should  bf  sold^  wider  m  fi.  /#.  outstsoding. 

Tei.  xn-63      .    '     .  •        .  ..;■■- 
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•giiilBt'XJfc*,  aiiiidon^forlCF.-KftoA;  W  fatdr*<*  Hay- 
land,  Ridley  &  Co. ;  that  it  was  tgt^i  thkt  WHte  AoNM  M 
'  off  the  land.,  and  that  it  should' be  publicly  p«>claimed,  on  the 
iijolsaidj  that'it  wds'sold  Wperitei^t  titles' to  Whititf ;  mi  it 
wiM  f^fher  agreed;  that  WhM&^skMd  nkt  ASA  Mt  privaleljfy 
aiid  allbw  Crew  thts  f clh  tfit^ChixH;  tff  fa  A  sstle,  to  b«  eredifcSl  o& 
NeaVs^./a.  If  Crew  "would  allow  <hfe  kfti  to  Ike  sold  at  ateere 
nomjital  sum ;  'nnc!- White' '^C^dlfigly;  bid  off  the  Bame  at  935, 
ancT  subiBiEiquetitry  sold  itr  for  (800,  ton  tk  Credit,  to  tArmea  J. 
Mit<ihelt,  who  t^iAdhlm  fTd^aiidfaUiftg'to  ptf^  the  balaqgis; 
VKIte  filed  a  "Seed  arid  baxl  the  land  r^-«old  for  14*© ;  wliicl 
mm^]  tbjge'ther  witfi  thtf  prpc6^b'of  the  nrortgagid  lands,  AmM 
htyi  Tde^  applied"  i6*  ihi  paprmitft  <if  ike  Neal^.  fa^^^ai  idm 
|ll50j  thefe&Vof  tbe  hihds  wb?fe  fii  WhiliB^  pe^^N^^im^  Cund 
irtlicJl,  it  wa&  agfscd,' slioiAd 'thbs  bife  apjftftfd.   ;  •       '"' 

^The  bill  ohJirgcS  tTial  flJS  flrcaf)f.7a.,hj(8'beeii  tints  'piH  <* 
ana  df9e&^rgedl)y  Crew,  ahd  ilrat  YfYike  U  coiAh)Uihg  MA'fi. 
fa\  an^'fWudulehlly  cdnAhrijig  with^eal,  fty  't^<  ^tnJI  har^ 
con^plariiiibt,  aBd'has'ord^^cl'the^^iyir.'fo  Be  lb  vied  xifoti  edtt- 
pUSriant's  property:'     .  •    .i.>   .     *    •      ./     •    •      •..•.• 

Tfcc  bilt  fef/iyed  {iatf  said  defi^dlant^  b^^rpeVttaffy  eifkin^tl 
fr(ia  proceeding  with  said /.'/a.;  "Aifd  tiidt  While' be  *decr^ 
to  aecoiCint'witlt  ^d'  to  '6dmpIki&a^t,/or'tire  vaTite'Of  alrid  hMid% 
ancl  to*perfornS.'^eeifically,  the'tjoftrad  and^'iigheeinetil  fci  re*' 
lafibn  thereto.  ■*    .      •.-.'*•'•'     •*    •'  .      •'•  • 

jCil  hVs  (Inswer^  White  denies  all*  the  dfalem^nts  V&ade  it  At 
bill;  ']Ue^ed  th^  SW^ke  orFrauils  iin^  Perjuries,  kiid-di^ 
murred  to  the  bijf  for  wfcrit  of  e^i^ity,  •   .   *     *        '       "'.     * 

The  difendant^  Nea),  denied  all  the.  charges  and  allegatloas? 
in  the  bill,  so  fer  as  the  aiBtine*ap^(^d*tor  bimf'and  upon'Ae 
coming' in  <5f  his-  aiiswer,'  theinjdncffoiSr'wa^  dtefecJv^d,  as  to* 
1pm  ;  and  the^.''/a.  allowed  to  proceed.  ^         .  *  — 

On  tlie^tria!  of 'the  ca\lse  bctweeil  troihpliin'aiit  and  the  de- 
fertdant;  While,  Jit  Octrfber;  Tenn,*18^4,  of. Henry  Superi*^ 
Coiiia.-itft^'r  the  blil  wVi  mwl  If^^ttftOCjMt tid  Jary,  €«fcsrf 
for  defendant  Wovie^f  to  tlumiiw'th*  t)/!1^' •  •  *  ■•»'  *'■  .'  ■  •  : 

l;jt.  liecaUse  there  was  no  equity  in  the  bill/     •  •         •-" 


^^  ■.■!■>  I.    «       -     ^  »,  J.  .1  ■    .I-,,,.  ■    ■  .  t    ,  ■  ■  ,M  a    ■ 

■  ■■*■  ■   ■  1  a.  ■     %|       ,     1^1         >      .     .1 

SmL  •BecaoK  tke  eoBltapi  or  JIgreantaft  l^^ercm  set  fartli, 
M  for  the  framihdf  I  pvpeg^  ^f -MBding  Ae*  jpAjnMnt.  ^ 
wv's  4«bt8^  «feker  than  t)|e  Umi  ckijb;  wd  tW^  •tAectfire 

Sik  BBMuae  tlie  «aid  coniracl  not  b^iiig  in.wriikig;  vm  ob* 
mmm  to  the  Stelnite  of  Fraoda  pinfj  Bttjurigg, , . 
.Wfaiili  motiMi  Um  Court  w^er^Ndod^^iMl'  Coaii8el.&r<Ueiid«. 
i^n|Ket|^tcd..  ;,«^', .;       '.•?'.,•,•....•*.... 

VUft  H.  T&n0r,Mmm  k>  conpltftwut^  Mtifitd, .''  i^t  the 
nds  we^e  knocked  off  to  )dm^  nt  the  price  of  J?!  H^  5fli 't  <wijod 
■r4M.bi<  to  Vfvk.  H.  WMle..  I  k^  liUcr>^  iwairiiit- 
[  my  mcmey.  W4ut»  tokl  ««  iktim  iwi  pkiMgr  ^-  jropet^ 
pty  mjJLfoi.  and  wanted  me  to  let  them  alone,  ai  it  was 
6  best  they  could  $lo->>^l|miei  tmf .  tbe  landl  to  Kttte^  -  lor 
raw*8  benc.fit^  as  I  th(night ;  if  I}i44.not^thoueh&  Bq^  .1  would 
b^e  keld  on  to  l!he  land.  KeiflSer  Crow  not  White  applied  to 
Q  to  bid  for.t^  ^ikd»  Mof$  ftheBM^/J  To.the Jntro4ili»u)«  of 
ii  testimony,  defendant  objected.  T^  Court  ovor-raled  the 
^Mlioftfthd  dofoadnt  exoeptoAr  '•  * '  <  v '  '  '^  -' 

'^jtf;  MarkiMKiiavoTii :  WMte  ^toUl-  i^teoM,  aftiA:  ^ie'  aalo^ 
rilft  Iheoo  was  an  underflianteg'Qotwe^n  Crew  ^and  hiftiself, 
riA  ho  iiHiondod  «o  toll  kho  \m$Atior  Ciow'rbe^i''. 
'BMoh  JiaokMH,  ffwom :  ^^.Wkke  told  ^itness^  "aftor  he  had 
M  Dhe  iMdsy  that  .ho  had  ooM  thelfr  for  $30G  m&re  than  ho 
IB  seoorky  for  C^efUr^  wUeh  wMdd  puy  him  for  Mia  tarcmUe ; 
ktlfaril  ho  (fid  Jiot  ch»vge  Crow  any^ing,  but  inftadod  to 
i^.tbe  $200  to  Crew  or  his  family".  ■  '    ^ 

llCke  Noai  fu  /«.  w*s  then  read  xa  ovklenoe ;.  aloa  all  tbe  dooda 
» the  said  knds,  taodo  \o  White. 

Stfondant  then  offered  to  re^d  in  cvUenee  an  affi«Iayit  of  ille- 
ility,  filed  by  Grew,' to  said^.  /a.  beftie  the  filiiijgi;  of  satd 
il;  to  Aow  that  the  defOiee  to  the  fL  f^k.  set'  vp  in  tho  bill, 
OS  omhodied  in  jtke  affidavit,  and  Aat  said  aflldaVit  of  ille^* 
y  had  been  dismissed.  <^.  Atsoy  offered  in' evidence.  Crew's  oor- 
ficate  in  bankruptoy,  dated  the  12th  Ja&iOuy^  1M3,  to.  show 
iftt  Crew  eould  (K)t  reoorer 'against  White  a  demand  which 
9SteJ  in  the  assignee  i&  bankruploy.  •       '         '   .  - 
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White  o«  9ire«b 

Zbt  Qbjrt  i^'f cUA b«%k  the x>eftiftoftl#  Md 4lies^^ 

Iha  Oniri  ekarged  fh*  Juqr^  thariL-the  •xetvlMii  Off  tki&dNdi 
to  the-land  bj  the  Skeritf,  to  White,  was  a  part  peF£bnBti|f0< 
of  th*  oontHiot,  ^tt  tho  pert  of  Oeir,  an44odl*th4  6Mi  oil  of 
the  SUtute  of  Fravda  and  ^oi^h"^  ;**  ^^^  ^^f^  ^^  MHimrtf(< 
the  defeadaa*  ipor»  i«B|poiiMv#  to*  Iho  okargM  ^  tibe  UBriiid 
denied  thiose  charges^'  t^  coinpjainaat  was  bound  to  1>f>iyd» 
til*  ilu0weT^  k^  thft  einitopoe-of  im  wilMsa  aihU VoiaAkiMtfAif 
cbnyoiBltoaoei.  '    >  i^- 

SQ.liiia  ck«er|;«  of  tho  Omrt^  GpwlM  f^i^  d*aid«!^€^ci%ltA).. 
and  ^  theaft  w»oiW  exeepiwiiB  ctroria  wpiffted. 

:  JK^WK  fc  ISa^UMfi^  U^  pUntif  i»  aay>r«      ... 
XioTA£  ft;  SpiER,  for  dcftidWt  W  e^rw'.     1*   '  " 

[1,]' tn  tbe  jttd«;meiit  of  thi»Cowv4«^^«9^^t9  Vkkoikii 
totally  piijB«pprebe]»dell  tke  natiM.of  the.agreoflMpl^n^^^ 
into  betFOoi^  the  complaioa^t  aj|<ib^a8al&  We.ii^acogaiae  Af  • 
gieneral  rak,.tb»^  wh^^'  an  )ii<(^  or  frMt^uUH  aMUraofeliM^ 
bodp  xjf^d^i,:  Qeitbec.  Courts  pf  Law  Jior  Gqaity  yrJfLii^terpoaeiko 
graiit^iiljiy  relief  to  the  parties,  bai  jij;ill  I^aTO'  t))om  •^sd^vf  H 
fiiVto  tbtmt.if  tl^ey  were  jecpii^y  ^t^iaaa^  of  iImi  iU»galitj<«* 
p^rtwpM^d  in.tbe  frjli|Kl»  wileasin  4)9««3  wboo^ike  pab^i^'p^" 
iqy  would  be  promoted.      .  .\  .-  .,  .       »  ■.'*'.... 

;[2/j  B«t-  such  19  ^oit..tha  ^ara^fv  <^f  ^  adntract  chai^ 
in  this  bill.  English  c/«.  Tomlint/tm  0t  ^  (£  ffumphrej/'g  fL 
378,)  j^or'wgkjt  that  itppears  to  the  Oontrary,  it  vaf  e»to«d 
into  for  the  Tory  .laiidjibk  pi^p^sa  Qf  e|»abJU)g  Wtite  and  ti^. 
oth<!r  .iiAdorsefQ  of  Cr«w  on  the  Ne^l'debt,  to  iodemaify  tkea^ 
selyo*^  ag$dn9t  Ipsa  Of^  iicOovnt'Of  tbeir  iiahllUy.  ,en  tkaV^bt. 
,  And  in  this  8e;)se  alone,  ^nd  m  ;}0  other,  can  ^t  be  said  to  baiio 
heepL  vind.c  for  the  benefit  ot  the  complainant*  .      ^     - 

[3  J  la.  opposition  to.  the' specifigperformaiicd  prayed  for  by, 
this  bill,  th^  Statute;  of  Frauds. 19 'ijusifittd  on«  . 


.     *■  I__! m 

WH^  M.  Crair/ 


open  question.  '  Blagden  V9.  Braglear  (12  9^«t.  466;)    Keni 

MM$  <1  ^«.^  Pal  3(M.>    j^mm^wm  «•.  ^<^&  i^  IMm^l* 
38.)   -M^Ute  w^^Ff^iwr'^  Tamd.  269:)    jRfttifo  v«.  )f%Asi- 
Ara«e(7  8bitf^<S8.)'   BoliuihoiSaslD^f  lh6-u4ttoM^ 
t«.  ii^  .(1  ^^'^^  ^*^)f  ^^  ^^"^  JRxrdtifMfe^  «A»itMa  tlMT 
s^let.by  allien  WMTj  »ai^txc0|ito4,  He  dielidguislAd  jUetMist 
%ale9  from  other  saleK  9^;  aucftioiiv  boiding  tlmt  4li4  -fortii^.  weM 
nptioftiay.^ewt>eed  A'om  Hie^opctmtkm  of 'Ale  ffintttte^  '^  With- 
o«t  teletidbig  tkfll^qmrf  ftirtber^a«  M  wtettcln-dr  Botth^  fcX"' 
iojafftbe'8tftl«4  affiiM Wall  pabiie  afrWdlu  prffftUfMiM,  w«-' 
boM,thpit^kpfi€Ur  tWfcN;»«f  dmeft9e,4tif9iMb««.f;h)*^ 
te  dMi(>el44e  dsfeiidant  "tt)  e)ee<mM  bis  part  oPtke  iqjf^e'iBeBt 
IW  Jav%  Miqji  hamteai;'  stcli^'^octani'ali^iia.irete  BMle^a  ^#* 
dtf  x:£  sflAi^  tft  glMlly  t»  -depvosi  tke'iaarket  pAhit\sX  Hm  ^r^^* 
piiiy;.%  ke9»i;'  off  Mden.   /Tfte  iafi^  waft  ^ed'trtf  an4^ 
tpniiOiti  t#.liinr.  '•  H^«oek  »1m  WfceriffVdot*    hrfpie^BdJUV* 
attor^uiy  (a  fli#  and^ifetaBding- twbreem^seffi^lMMnt  u^   hkli^ 
8^,  M  a  lar^  proA^/anS  .nofr  rfftnes  to-e^D^oute  &irf]mtt  of 
tbaia^raen^ant^  lo  ^pjily'tbe  prooeeifa  t^  Ihi^  4lt(ifvgfHBhmei|l  of 
the  Ne^l  di^bt.    We  repeat,  k*  #«|^te  a  frai«l  AfiM^fW; 
aad^afraatlj  in^cfsitvbie  to  snfler  \m  'fefiisat'toiroric  filch  a 
pra^dioe,..  Soe  i>«nV  Vmdor%  ttn^^iPurekaHri  of  Real  S^ 

And  thu  Cknust  ^iNuTng^t  in*  Aot  allowtng  the  affidavit  ^'f  iHi^ 
gftlitj,  iote^osipdbj.  €Vew  tgu)ist  the  Nbal  /.  /«.  llofere  tlis 
biltswd  fifed,  to  he-Mad  ift  ovidenee.'    The  objrtt'of  this  tsstP 
ism/BLj  was  to  show  that  the  questkAi  nad4 1>^  tbi  bill  tms  ret ' 
aijioiicata.  '  *  ' 

{4.^}  It  is  TOi  naaessary  toquestim  the  iDclrlnd  tblit  4  CtfQit 
of  Eqdtty -will  not  relieve  against  ift  mistake  in'-pleattag,  or  i^ 
tke,  ^m^uct  q^  creame  ^  Law.  Thdr^  i0^  bo^erer,  f^ipteia* 
bla  authofitjr  io  be  found,  in  so{>port  Of  the  affirmatiyti  i^fthii 
ptoposkioB,  (An9nifm<m%^  1  Vm-novt^  11^,  on^i  ea$e$4!iisdui 
ih€  nU$^  1  «t  2lmerk?dm  Uditicm.    We9ley  v%.  TJietMB^  6  ITai^f  •  - 
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Wk^e  v#.  Gmv. 

qua,  4  JAiJi^ .68.    JShe  Wmtemum^'i  JEdenjm.  Ifi^u9U^ah^4d 

J!S.].  The  matter  on  wbieh  {l>e  iiiler.v%iiti<m  «f  B^ait^ ii2i»» 
aski)^  eo«ld  BQl  ka¥«  beM  det«rmined  ailiaw;>ai|d  mam- 
quently,  it  cioui^ie  wijtliin  the  e<t«ppel  of  Aa-bgid*  diidsiMi 
Pi9rlifkjMrit.w|iA  ffx  ihm  1r«ry  reMon,  tWit  the  «Sd^>tft  of  i&- 
glbUtjr  iwu»  aJludoMd  by  ike  defisspcbtDt^  Cmw;  or  ^ttadiaftiM 
hf<t^  Oonxt  Xbe*^  was,  m  ^t,  w  judgaimt  M  Law,  4«ii 
the  grouNU  for  relief  priced  for  kr  t^  UHr 

^.}  Weemidwe'Aat  .we  arei  undbl^  «i  em^r^tmtii,.  vnf 
eleigtly,^  the  ebjee^  «  offering  19  efidsMfB  %he  cedfifioeM  m 
bMk«ii|itcy^ivlHch  ^rw  obtained  .%}i  Grew  tWl^nfJMoHX, 
184,8.  TlieWlqfei^ptiem«MeiA«lk;«wip  to^lW 
Oew.  QpnU,  not  recoTem  egakia^  White,  ei4iMBAad  wkiA.taile4 
iR  .tfie  laaeigByie  i|ib(ua]pmpteyr  Bui  it  ^liee  aol^  9ffM  lluit 
t^j^MA  wujqpQA  the  debfter*!  get|e4nlfc  ^  Ba#  frhetUr  kwn 
09  Kras^iM^.be  does  noi.  eeek  to  eoflMret  E  z^eai^jvd  6mmd 
ag^ijiit. White;  Wt  Vu)  |ieBl9iroMii«e  ^C.^  ixxty  te.  fUigatii% 
O^mely^  toceitf|itf.  him,  m  p«lte«ieii  of  lisr«B4ertakJii^,'tt 
fl|lp\f  thto  futtl  aming  from  t^e  ve-eale  ef  the  }a8Mt,  whi^  .hi 
b^g^t^fiB^h^  on  t^^Hst,  feir  Ihe  benefit  ^  Prew,  to  %,«[- 
tingji^neftl  of  th^  Ne#l^J»4gAient.    0  >..«.. 

.  [74  .The  oharge  of  the  JCottri  le  tmepMi  to.  '  9he  enlj 
thing  in  i^  not  abeacly  lioCieed,  is  the  bonoIwKng  dgjm^i  tbit 
the  cc^mplainant  was  bound  to  overcome  the.iAiwer,  bylheen 
idence  of  0Qd.-^tnee8  «jul  corroborating;  ctrewmelancef.    • 

,  The  error  assigned  here  is,  4hai  the  Gourt  'M^ool|^.  have  » 
dtrupted  the  Jar j,  .that  .to  oi^rceme  the.  answer  of  die  defi^l 
ant,  which  is  veqpoosive  te  the  bill,  that  in  addition  to  ihe4i^ 
timbny  of  one   witness,  the  circumstancei  should  eqnalj  ia 
steengjth,  tho  proof  of  anoUier  witnese.  -  Bnt  snch  is  liot  oir 
.uAderetandlng  of  thoTuku     True,  from  the  manner  in  mhiA  it 
is  usaalty.  stated  in  vorks  0%  E()iuty  Praotice,  Ulus  infesenol 
n^ghtr.soem  to  be  w^rrapfted :  that  where  a  peplieirtii<m  is  pit 
in,  and  the  parties  proceed  to  a  hearing)  all  the  allegations  of 
the  anewer  which  ar6  responsive  ix>  tile  bill,  ehall  -be  (i|ken  as 
tniO^  unless  thegr  are  di^pr^ved^by  two  witnesses,  or  I9  one  wit- 
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nets,  with  eerroboratipg  eircmDstances ;  .tkat  is,  witk  (^cui»- 

rtu^cei-'  l^ick  ircrilJl  Vf^titfl*  tli^tfvSdf^q^  dt  uotKer  fittMBi 

But  Mr.  Ddnifl  I&ys  diiVfii' t£'e  rdfo  i&ore  gAtA%^.    He  saj8» 

that  where  the  answer,  in  express  term^,,  negatives  the  alfega- 

tioDs:ifi;the^  Vill)>iicl  the  evicUnce  of  one  person^  <jblj,'  affimlk 

Wlwit  has  l)«<9  •<>  negatmd,  thcoi  the  Xjfwt  wi^^eitl^er.make 

a  fieoree  nvirjmA  it  to  a  tr(al  ait  Law>  or^  as  he  otb^rwi^  ez- 

pkvflfes  it;  xmYea  tbe  Qenial,  *bj  the  answer,  is  coatnr^ted  by 

the  eyid^nce  of  more  than  one  witness. .    (1  Oh.  PV^  Pr.  988.) 

Affl^hy  ];^!ereape  to  tlie  punvetens  Am^Dcao  ^aaes^  dted  in  the 

Boia  by  Mr.  J^erkine^  the  Editoi:,  it  will  be  fbaiMi,  thai  In  mahy 

ef  them,  tery  slight  preponderating  oiroumstaiicfai,  ia  adcBtion 

to  the  positive  proof,  were  sufficient  to  turn  the  soalc  against 

tlie  dctfcndant.     '      '      . 

[&]  ladeec),  circumstances  alone,  independent  of, an^  dir^et 
proof,  might  oftei^  justify  and  require  a  decree  against  the  an- 
MMu    (Jai9^^.TfAtta^&J:cX«JfiM^iJW  Clarh'4  JSx'i. 

Hi.  Van  Rien'9  Dyk.  9  Cranch.  154.)      \     '    .• 

[9.]  In  Pember  and  his  Wifevt.  Mathers^  deci^ei  in  1778, 
^'B¥%f99ii'9  €k.  a.  52^)  lA)rd  ehanoeaor  '^^AMfibfr,  in  ^#n>- 
mfmMg  Oh  th»  rale/mys  &  '^  tt  staQ4a«Qa  great*  aatkeritiw-^ 
Bi  Ales  the  manner  <^  lifjiiidating  it.  •  .1  do  not  *«ee  gveit  iM^ 
unrift  ehffer;  -The  rale  is  safest  4e  Ais-Mediftwtioit }  tbAtf 
4iefea«e«eiro«(ntaQeeft  snfllcieiit'te  turHthe  icaltv  it  Might  W 
be  taraed.  The  oath  of  a  by*Manidte:,''With  aypoiMBtahces  «qK 
vobetathfgit,  is  bette*  ttiiia  that  of  an  ifttevesled  parsaa^. 
''4^M  in  smppoK  «f  thiaqi0ifictftioa^r4l9jide,  8e#'l  Chrim*^ 
Ufjf^  Et.  pt:  a,  €h  14,.  §2C0.  1  Phil.  •  JPt*.  ONreit  ^  IKIFir 
JKdWfilM'^  154,  lS5s  iMfd'the  Mooef  eltui  easBS  cHed  by  Mr.  Per- 
iin$y  in  nata  r,  k>  ih«'casa*of  ^€Mii^f  «fttf  jtfaMfT^. 
•  ^R^  jwdgaieat  beloif-  is  affinn^L    •   .  • 


Drumnghtiofl  9Ui«m  W-  Philpot. 
^,  .' •      •  •        •  •.   •  <i      .1,-... 

LI.]  .^  subsgibes  the  naiAe  off  a  firm,  ofwkich  he  olaima  to  be  H  iiieaber,  to 
'^contract  dTsalc';  6,thc<  othfrr  piCr^ncr,  8nt)&egteiitlf  r^itifles  tktact,'  bj 

.  recervinl^  th^  ^rcha^^mor&ey,  kc.*:  Hel4^  itai^ftM  c<AifirlMii#9n  e(  b^Vm- 
•  qu#at.  adoption:  of  B  being  eMa^sS^d,- A  fe  coiirpe*ei#l<y|pT^  in  eifid^ci^ 
.the  i^cJiitfLtioii^  of  A,  as  to  the  p^nerehipy  iQoie  al^t^  t^ppi^  tfie  ca*|^ 

^tras  executed.  • 

•        •  •      ■  ,  ■      .  .       ,       ■ .    « 

r2.]  A  yavtjier  cannot,  by  virtile  of  tlie  j^athority  l^K  d^rires  froiy  the  aelftioo 

of  co-partnefship,  iiAd  fits^-partiicr  By  deed";  but  a^ptidf  Aitfaor^ tf ,  (^  t 

snbsequbnt  radfic&tiOn,  n<ft\ind^r  seal,  either  express  or  ii^Hcd,  mrbid  ir 

wnkeo,  M^iifficibHt  \a  establish  tjie  JMfil  as.  tbt  deed^yf  liie  figfm,  mk  biriU 

.  iq^  vyon  it^a^a  sy^rh,  •  .     ^ 

[3.]  "Wncro  there"  is  a  complete  execution  of  his  anthority  by  jm  Hp^S  ^ 
aomething  more  is. added,. ;u>t  warranted,  tHe  execution  is 'go6^  for  tlsrt 

•  wliich  is'aathoria^a,  aid  the  e3ftcfeaX)hly  Is  Toltf.  ••         * 

•'  •        •  •  .  .  r      ?     '  . 

CSovenaRt,  in  Tteup'  Sup^lifiar  Court*-  *^ed  belivtt  Jo^ 
Warner,  May  iTerm,  18^/  *  '  •  • 

•  ;•-  ;■'  '  •  .-.,  •  ^.'  •  .  . .. 
-  Thi»^at'M«6tioQ«xtfTO«otent,.£»r,s  briacV  of  irtipaity, 
Ik  -the  sale  of.tlnrea.  Deg^i>e6-nrBeck9  ^A^ri^.twa  <^aUbpip 
Bobexi  «&d  fiUeivr^ought  bj  PUlpoi,  a^aiiifi^  WiHii»i|Xk«»- 
A^  George  !Nukmk«diI  J^ih*  A..Ofl«ig^  Dfxm^^f^  aioM, 
iPiis.i^iTe(I»  ^0  &led  th^  plcor  of'  '\%m  i^ifyic^mm''  t64he  4m1 
of.«ale,  the  faMdffttiitt  of  the  aotipii.        ^i  ••    . 

On  ih»*tiiial^  pkintiJF  e^lved  iA  etideaae  the  testoMAy  d 
Jelm-P.  Morelaad  ^  Stavic^  A.  I^Upoli;  takieu  Igr.-  mtevfeogi- 
M4ett  Morefaifd  ^sfiSed^  tbiat  ^^  be 'was  a  pbysHBifQi-^HiaHid 
in  Maj)  i860,  by  pUikifF,  .to  j^^miM  Beok/  itAdiier  tp«« tk3> 
dren — tbinke  BcKky,  fren  appe4xaAoe»,bad  b6c&  diseaaed  9C^ 
eral  years'  with  scrofuIa^oa&'D  be  £iii:0d-'-^do(M..A«(  kMw 
wbether  the  children  were  unsound  when  he  examined  them— 
had  unusual  glandular  swellhigd  atmuf  their  throata  and  necks 
— would  not  like  to  risk  the  development  of  .sctofida,  -as  th^y 
progress  towards  mature  age".  '  .    . 

PhHpqt  testified,  ^'  pkintiff  pjircbased  the  negroes  ni  J.  A. 
Googh  and  Ddniel  Earpi  m  Heard  Countj/ouihe  13th  Kajr 
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iOt,  Tike  bill  (it  sale  attiu;hed  to  the  itMtroffAmBBj  w*» 
•0Be  exee«ted  bj  J.  A.  Qpug^  to  1^  plakitiff,  to(  itf»k 
•68,  Becky  and  her  two  children,  and  another-  wemip  dilA 
'  cbild;  1^  paFchase^mMiey  for  Ulie  whole  le^  (919M)*  Was 
^dbat  fifty  doHarfi,  for  wMch  plaintiff .  ga^e  his  di^tbW; 
intiff  afterwards  tendered  ihe  negroes  baek  i(S  defeDdonl^ 
IdAsfadait,  D^mmoght,  would  not  receive  them,  bitt  made 
le  pnopomtiOlis  ie  excliftDge  other  negroes  for  them ;  this  was 
bro  defendaet  was  arfested  with  a  bail  writ.^  After 
t,*  witness  heard  ddfendan^  say  t&at  he  had' the  money  and 
intiff  had  the  negroes,  and  he  would  have  to  feed  AeA ;  sai 
kl'he  (the  defendant)  couM'make  enoil|h  on  the  meAey^to 
r  expenses''.  '  •  # 

Fo  the  introduotion  ef  this  ^^timony^  defendant  objected^ 
e  Court  over-ruled  |he  objection,  and  dpfotdatit  eJfoeptedl 
Wm.  A.  Cock  testified  by  interrogaloties,  atf  follows:  "in- 
ited  Becky  fi^  his  father,  and  owned  her  for  twenty'^oup 
ij^  wh^  he  soM  her  and  her  chff)dren,iEIlen  and  Robert,  t9 
n.  Drumright,  who  he  undercftood,  from  both  Wm.  Dnmsti^ 
lit  and  (!reorge  Nikon,  bosght  for  Bmmright  and  NixM  as 
rtfaers-7receive4  $900  for  the  children,  with'  tfie  uliderstandK' 
;  thai  Drumright  was  to  tadke  Beoky  for  nothing — she  being 
eased  with  scrofula ;  the  ebildren  were  sound^and  healthy, 
that  time. 

Plaintiff  thsn  read  in  evidence  thefollowing  admission  of  defen- 
at,  made  ii>  consequence  of  AlphooEO  Heipjjhili,  s,  witness  snb- 
oied  l)y  plaintiff,  being  absetftj  and  by  whom  plaintiff  alleged 
eonld  prove  the  fWets  admitted,  fo%it:  "  the  tender  of  the 
groes  snd'the  bill  of  Sale  back  to  defendant,  by  plaintiff,  who 
eged  unsoundness  of  the  negroes;  that  Drumright  replied 
it  they  would  not  take  them  liaek ;  tbaC  he^  had^  received  the 
mcy  for  them,  and  could  make  the  expenses  out  of  it,  by  the 
le  plaintiff  could  law  it  out*\ 

Plaintiff  then*  offered  to  prove  by  David  A.  Philpot,  that 
the  time  plaintiff  purchased  ikQ  negroes  from  Goi^,  Aat 
)iigh  represented  himself  as  one  of  the  fitm,  in  negro  tradings 

tol/xVi-54 
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tC  Dnmn^  l^Kon  and  Gtmf^    T«  irHdi  deftedaiit<il^ 

}mi%^  theti^ttrtoTer-rdedtlio.oI^eGtbBaiiiOmuelfwd^ 

4i*t«Mapted, 

..  PlaiBHf  th^  read  in  evidence  the  bOlof  jui^ :  ^  waMi&% 

tlMMeofsaidnegroto;  and  that  tbeyweteaowdwiAliedai^ 

il^W^  b^y  aad  mind,''  whieU  was  ai^po^d^ 

6SI0SOI  mxois. 
..  •  .    X  A.  GOIMJHl. 

PefeiMUnt  objected.  The  Co\!tt  over-iiiled  the  otgeotNiy 
f[|d  defendant  excepted. 

P)aint4ff  then]^roi«d^  ^^  that  bad  Becky  aAd  her  two  ASd^ 
been  sound,  at  the  time  of  sale,  they  would  hare  b^  wortk 
91000 ;  thM  injtheir  present  proven  condittan,  ihoy  were  worth 
fB50,«halfprioe7. 

Defendai^  introdqced  no  exid^noe,  but.requeatpd  the  Ooort 
to  charj^  the  Jury,  ^  tiiat  an.  authority,  hf  deed,  is  AeoeasHyy 
i»  (Mrder  to  bijpd  the.prinei]»ftl  under  ses^l ;  aleo  th|tt  f  partMr, 
thouf^  the  articles  of  partnei^sh^.nrere  under  seal,  is  not  e» 
powered  to  bind -his  oopartners  by«d^ed,  wiAottt  an  antbovity.tf 
m  high  a  .pature".  AI90.  ^^  that  if.  the  piindpal  aoknoifled^ 
that  he  gave  the  ag^i|(  authority  :to  ex^ute  i^  deed^  3f^^  tins 
aelmowled^pnent,  itself,  is  not  ^o^ient  to  prove  it,  withont  dii 
production  of  an  authority  under  seal". 

All  which  req[uests  the  Court  .refused  to  ohai^.  op  &o 
ground^  "  that  a  sa;!^  and  warranty  of  the.  soundness  of  daves, 
ioed  AOl^J^  evide9(VBd  ia  writing". 

To  iwhich  decisions  and  rulings  of  the  Court,  defenclwt  .ex- 
eeptcd;  aoid  on  these  several  exceptioas,.  error  13  assigned.  - 

\J^HN  L.  Stsphsk^,  for  platB^  in  eit^. 

■     •.. 
B.  H.  Hill,  for  defendant  in  error. 

'  St/  the-  Court — Lumpkin,  J.  delivering  the.  (^inioB. 
[1.]  The  defendant  in  error  declared  against  the  plaint^  ii 
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iar  OooFt  •£  Troap  Ceon^  for  the  hPomk  of  4  ^M«i> 
^intpf  of  ite«mdiieB8  contained  in  a  bfll  of  sale,  bj  wkiA  Wi^ 
Ivan  Ik<Qmright  k  George  Nizon^  and  John  A.  €io«gh,  in  w^ 
aderatkm  q{  Twelve  Hundred  and  Fifty  DoHira,  tvanefevrdL 
£fe  negroQB— ^Beolfiy  and  her  two  ehfldren,  EUefi  altod  Hobert^ 
ancl  Vina  and  her  infiint  dSMj  to  the  {AaintW;  the  right  and 
title,  80  well  as  the  soundnees  o^  the  said*  (dayet,  1)enig  mai^ 
ranted^  idider  the  hands  a&d  seab  of  tbe-pairties.  ¥he  hill  of 
aale  waSi  la  fact,  exeented  by  (}ongk  alone,  in-  the  name*  of  dbi 
oAer  twaptfrtiee — ^Brwiiright  {&  Nixoi^  and  luin8e}& 
.  WiUiaim  BramrigUt,  alooe,  was  served  wJtbpKMess.  It  iras 
>pn>TeB,  on  the  tsial,  that  ike  plaintiff  tendered  the  n^roesmnd 
l^ill  of  8alel>a(d:  to  the  defendant,  and-d^nanded  that  die  pwN 
ohue4napey  ahodd  be  refunded — aUegieg  fliat  Aree  of  tile 
nagr^te,-  viz:  .Becky  ^hd  her  two  children,  were  il^seoiMt^ 
Bift  Dnunri^ht  refneed  to  reecind^be  contract.  He  aobntted 
thai  he  had  received  the  porchase-money.  He  ftiade  some  of- 
Ubc  to  cempromiee,*  by  exc)i*ngiog  other  negroes,  saying,  that 
if :ke  were  te  fell  ne^groes  anud  take  them  baek;  he  shoiM  Mver 
get  throb^with  them.  This  todi  place  befiMre  he  waa  arveet- 
ai.  Afterwards,  it'  was  in  testimony,  that  he  said  that  he  had 
'the  money  and  the  plaintiff  th^'negroes,  *  who  would  hav^  to 
feed  thefii ;  and  that  he,  Dfainright,  could  mMflce.die  estpenses 
of  the  suit  on*the  money,  before  plaintiff  could  law  it  out  of 


A&et  thia  proof  was^ntrodapec),  as  to  the  recognition  and 
rtt^caHicto  ef  thercontffitefrdf  sale,  by  Dnmu4ght;'tha  Gewt 
ftdn^bted'  the  representations  of  Ooi^h,  as  to  tfa^  partnership 
in  this  transaotiob  between  Dnuaright  and'himselfj  thoCigli  ob- 
jected to  by  defendant't  Counsel. 

W^  see  nb  error  in  this  raUngr    • 

[S.]  JBut  tiiemain  pomt^m  this  case  texAainf  to  be  cobsid- 
ered.  The  testimony  and  the  argument  haviqg  dosed;  the 
Court  was- requested,  by  defbndapt'ci  Counsel,  Ur  charge  the 
J|P7,  that  an  awtfaority,  by  deedj  was  nSeacessary  te  bind  the 
principal,  unddr  seal;  and  also,  that  a  partner,  altibough  th# 
.  articles  ^ef.  partnership  were  under  seal,  Ib  not  empowered  to 
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bind  kig  c(Kpartner8  by  deed,  withoat  an  authority,  of  as  lu^ 
a.Bature ;  and  that  if  <he  principal'  acknowledge  thft  lie  gaff 
^  ^gest  authority  to  execute  a  deed;  yet^  Ihat  aekmoWledg- 
a^ejit  iS  not  sufficient  to  proTO'it,  without  the  pFod\^ctian  of  « 
power  imder  seal.  All  of  which  requests  Were  refused,  by  the 
Court,  <m  the  ground  that  a  sale  ikid  warranty  of*  soundneas  of 
alaves,  need  not  be  eyidenced-  by  deed.  •      . 

It  is  not  my  present  purpose  to  centix>vert  the  old  rigid  doe^ 
Inne-ef  the  Ommon  La^  wUch  ^usserts  d&at  no  prior  author- 
ity or  subseqi^ent  ratification,  either  verbal  .or  by  W^ting,  wkh- 
ottt  seal,  is  sufficient  to  give  validi^  to  an  in^tmn^n^  aa  the 
deed  of  ^e  party.  I  yielded  a  reluctant  assent  lo  tjiis  ihreadr 
bare  technie&lity,  ia  Ingram  V8.  LitUe^  (14  (?«.  it»  173).  It 
Texira  iv«  'JEvam,  cited  ijk*  Master  m.  MUUr^  (1  Ani^tr.  298.) 
Lord  Man^ld  repudiated  the  doctrine;,  and  Chief  Jssliee 
Mar$hallj  ia  Andenson  vt^  Tompkins^  (1  Broeh  (7.  €f.  It.  462,) 
expressed  himself  dissatisfied  with  the  extent  to  which  it  had 
been  cahried.  In  New  York^  Pennsylvania'and  Alabama,  tUe 
authority  of  Texira  vs.  Evan%  vs  recognioed  and  foSowed. 
{WoolU^vSi  O0iManty  4  Joins. -5^  60.  £x  Parte  K€rtffi$^ 
8  Oowenj  116» .  Stapl.  vs.  Berger  and  anather^  10  S.  ^  Jt._ 
170.  SigfrUd  vs.  Levan,  6  ii^em,*  808.  Wilejf  and  toMthsr 
vs.  Moore  and  anotierj  17  Id^  498.  Orakam  vs.  VbgU,  3 
P^nn.  132.  Boardman  vs.  Gore  ^  WiOiamSy  1  Stewart,  *17.) 
And  from  the  reported  cases,  some  of  the^ther  States,  it  woidd 
aeem^  begin  to  take  the  same  v}ew  of  this  principle.  (5  Mass. 
5S8.  6  Jd^  519.  .^  Pick.  326.  .  S  Mete.  109.  2  Danoi  142. 
4  Id.  191.  2  Ben.  Monroci  310.  2.  Green,  583,  685u  4 
McFar.  239.  1  IT.  ^  M.  391.  2-  If  ask.  164.)  .-And  from 
some  of  the  later  cases,  even  in  SnglsCnd,  ,8ome  rektxation  of 
the  jule  seems  to  be  indicated,  even  there.  {Barl  of  I^imanih 
vs.  Boherts,  9  Jtf.  ^  .TF:.4J1.  Davideon  vs.  Copper,  11  M:  ^ 
W.  778,793.).  .       .  . 

Having  discharged  my  .duty  to  the  country,  by  doing  what 
I. could  in  Lowe, vs.  Morris  and  another,  (18  Ga.  B.  147,)  to 
bring  the  modern  sciawl,  misnamed  a  seal,  into  merited  4S0Tk* 
temj^t,  I  shall  content  myself  with  what  I  have  n(Af  *said^  V» 


DBOATUR,  AITGTTST  TERM,  ««*.  1» 

Dnivright  add  othefs  tw:  PbHpoCb 

tfaia  branch  of  the  cake— and  proee^  ih  hiqnire^  is  the 
hn  aaVtequtot  implied,  Vecbal  i^tification  of  Drnmrl^ht/  fSia 
MTtnerriiip,  quoad  this  tsansMtion,  at  leaat,  being  establishely 
aBeient  to  establish  this  scaled  warranty  as*  the  deed  of  die 
irm,  and  binding  upon  it  as  such? 

f  woald  remark,  that  th«  whole  reasoning  on  which  this  do^ 
line  depends, -as  well  A'tlie  authorities  on  IrhicA  it  is  fountf^' 
ijpe  nost  ably  aYid  elaborately  reviewed  ift  the  omied  of  Cady 
m.  Shepherd^  (U  Pick,  E.  405,  406,)*and  Ghrover  vi.  Setm^ 
t  JKUi,  262.)  In  thelateer'case,  especially,  all  the  English 
t#  weft  as  the  American  authorities,  were  examined  at  great 
0B|^  by  tlhicf  Justice  Jjones;  'and  it  is  difficult  to  wilhboM 
mm's  acAient  to  the  conclusion  a(r  which*  he  arri^i^s.  After  «z-> 
Mug  the  utter  fallacy  of  tfae^  reason  upon  which  the  old  rvib 
leMB,-  that  one«t>artner  oaimot  bind  his  co^rtner  by  dead — 
lUdi  pnnciple  he  does  not  attempt  to  disturb — ^he  asks,  ^^  eah 
t¥e  tKett  this  sjiem  n^  oT  the  Common  Law,* ifhich  Ivm  its 
ij^propnate  sphere  of  action^  and  a  most  salutary  operation,  o& 
lkMe>iislations*of  society,  where  men,  not  otherwise  conbectM^ 
tm  die  owners  of  undivided  property,  is  to  be  a|^ied,  in  aH 
ta  foree,  ancl  to'  govern  with  unbending  severity  in  the  cen- 
^ms  of  co^partnerd;  whose  intimate  connection  and  mutual  in- 
«re9t  require  such  large  power  and  4mple  confidence  in  thein- 
egrity  and  prudence  of -elMiAi  other,  to  give  to  their  operations 
•<5liGfncy,  tigor  and  su^ess?"' 

He  continues — '^  The  pressure  of  these  considerations  has 
iidtfcc^  a  relaxation 'of  the  Common  Law*rule,  to  adapt  it  to 
ke  exigencies  of  commercial  co-partnerships  and  other  assocfr* 
klioDS  of  individuals,  operating  with  joint  funds  for  the  covmion 
lenefif.  The  Tule,  "Hself,  remains,  but  the  restrictions  it  impo-* 
e^a^equaMfiedbytheapphcution  of  othev  principles.  She 
jenentl  uuthcfrity  of  a  paTtAer,'for  example^  derived  from  hie 
elatto<i  t<yhls  co-paHners,  does  not  empower  him  to  seal  tfn 
nstmment  for  theln,  sO  as  to'make  it  binding  upon  thjem,  with- 
fot  dieir  assent  and  against  their  will.  An  absent  partner  is 
i0(  bound  by  a  deed  executed  for  him  by  his  co-paftner,  with- 
>at  his  previous  authority  or  permission,  or  his  ^ubtefuet^ 


4m       BXJ9s.ms$  couiftT  of  aJsosoiA. 

]!>riimnght  and  others  |t.  PUlpot 

tkioption.  BtUth4  previotM  authority  or  permission  ef  em 
partner  to  another ^  to  seal  for  Mm^  or  his  subsequent  adoptm 
qf.tjke  seal  as  his-oumj  mil  impart  efieaej/  tQ  the  instrummd^ 
as  Ms  deed;  and  that  previous  authority  or  subseqtmnt  adop' 
tion  may  be  by  paroT\ 

^^  JEt  is  difficok  to  i^d  aaj  thing  to  this  able  opinion.    The 
vhple  of  it  is  worthy,  of  the  most.  St^ntiye  perusal. 

I  would  merely  si^gest^  that  there  is  -no  gener^  principle 
better  settled,  both  in  England  and  in  this  coontxy,  than  that 
a  corporation- cannot  bind  itself,  except. under  its  corporate 
seal .  Indeed,  this  oonstitutes  one  x>F  the  -y^ry  elements  of  the 
4efiaitiQn  of  a  corporation.  And  ye(,  it  is  now  umTeraally  ad- 
xnitted^^at  where  the  acts  done  are>  of  daily,  neoessilij  to  tlia 
oo;(poration,  or  must  be  done  immediately — such  as  issuing,  sl^ 
cepting  wd  in.dorsipg.  t)Llls  df  exchange,  &g.  thas  rule  is  dis- 
pensed with..  Weuld  not  partnesships  foil  of  accompliahiag 
Ijlie  end  of  their  formatten,  if  one  {fftrtner  could  not  bbd  As 
^  ^rp  by  acts  and  contracts^  beneficial  to  the  joint  eoneos,  vi, 
irifehinthe  scope' t>f  the  partnership  trade  and  busineaa^*withait 
a  prior  authority  or  subsequent  ratification,  under  seal,  to  ^ 
so?  To  deny  to  each  the  use  of  the  partnership  de%I,  for  ia- 
strumentQ  requiring  it,  and  which  the  exigen/sies  o(  (iie  joifii 
eoncem  required,  would,  at'this  day,  se^ously*  cripple  and  esh 
havrass  the  success  of  ^ercantUe  business;  and  the  .tendeocy 
of  Judicial  decisions,  is  to  hold  that  the  previous  authority  K 
subsequent  adoption  in  such  casee^  may  be  by  paroL  Judg^ 
^Story^  in  his  Treatis^e  on  PartnershipSyfi>ts,t&s  that  the  Amati' 
can  Courts  ve  stron^y  inclined  to  repudiate  the  .stem  rule  qf 
the  Common  Law,  and  to  hold  iV  inapplicable  to  the  oongenis 
of  corpartners,  whose  intimate  conneccix)n  and  mutual  idtcreat 
require  such  large  power  and  ample  .eonfideoce  iu  the  integin^ 
of  each  other.  And.tp  maintahl*that  it  is  suficiwt^  in  ^  ea> 
s^  where  an  express  ox  sxl  impUed  authority  xmt  eonfimi^tSfla 
could  be  justly  established,  not  under  se^J,  whether  it  be  ?a^ 
bal,  or  in  writing,  or  circuAstantial^  {P^^  178,  §121,  eibhig 
3  Kent's  Chm.  Lee.  63, pp.-^l;  48>  4eA  Edition.  'See,  alsOf 
RawWs  Smith  on  ContrmstSy  255,  note.) 


Dramrfgbt  Mid  othen  w.  PkMpoi. 
.  '  *  t      

[8.]  BM  concede  that  thii  poeiCiotr  is  unteMble.  k  callmot4i» 
disputed  that  an  agency,  whether  general  orBpeeiatyUdwhetA^ 
er  conferred  in  one  way  or  another,  unless  the  contrary  mani- 
festly appears,  is  always  constmed  to  include  all  the  usual  and 
necessary  means  of  executing  it  with  effect.  (2  S.  BJ.  618* 
b  Binghafn,  4i2.  1(J  iTen*.  218.  6  /S.  ^  i2.  146.)  And 
H  has  been  held,  {hat  an  agent,  employed  to  sell  a  slave,  may 
warrant  him  to  be  80U7tdy  unless  inhibited  by  the  terms  Of  th^ 
anihority  under  whioh  he  acted.  Gaines  V8,  M^KiviUyj  ^ 
Ala.  Rep,  44'6.)  Grouf^h,  then,,  was  clothed,  by  implication^ 
with  power  to  warrant  the  soundness  of  Beckey  and  her  two 
cdiildrtn.  Strike  off  the  «m/  as  being  uiiauth<irized,  still,  thd 
|9arrant|y  is  good. 

If  the  act  of  one  partner  be  a  good  find  valid  act  in  itself,  it 
idll  not.be  rendered  the  less  so,  if  done  by  a  specialty,  provided 
the  seal  do  nol^  vary  the  liability.  '  Ihihard  vs.  Cage  (5  Wati$ 
22).  Henessy  vs.  We9tem  Bank  (6  WaMs  ^  SHrg.HOT). 
TapUy  vs.  Btitterfield  (1  Ifetcalf  515).  l%ese  cases,  and 
itanny  others,  ujSon  the  sut^ett  of  the  -  power  of  a  pa^ec  to 
hind  the  firm,  will  be  found  classi&S  in  the  note  toLivinpsitan 
w.  Ro\eveU  (1  Aner.  Lead.  Oases,  460).  ""Where  a  m^a", 
0iid  I^ord  Colcej  "  doeth  that  which  he  is  Authorized  to  do  a^d 
moi^,  there  it  is  good' for  that  nchiQh  is  warranted,  and  void  for 
die  re^."  {Co.  LiU.  258,  <i.)  "  Wh^e  tfiere*  is  a  complete 
execution  of  the  authority",  says  Judge  Story y  "and  sometmng 
tt  abunidnii  is  4dded,  wlt^ch  is  improper,  there  the  execution 
ft  godd  and  tne  excdSflT,  onl^^  is  void";  {Story  on  Agency ,  201. 
Oiting^  Con^.  Dig.  Attorney  €.  l5*  jPaZley  on  Agimcyj  jSy 
Floyd,  179,  and  ndte  n.  1  Livermore  on  Agency,  ch.  6,  §1, 
pi  98, 101,  lOa,  edition  1818).* 

And  under  the  late  Statute,  which  entitles  either  party,  aa 
Hiatter  of  right,  to  make  any  andendment^  either  in  fpra^  or 
sbbstbnce,  in  pleading  the  declaration  .could  have  been  re- 
modelled, so  as  to  make  it.' conform  to  the  instrument,  not  fa  a 
deed,  but  a  written  warranty  only, , 

.In  any  view  of  the  sqbject  fliedj,  the  Co^MS-Vffat  jn.  tbt 
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.    -.Oratahfi«ldM.DanUlj. 

' — .^ , -— ^ r: 

iiuttructiom  whiel^  it  gave  tq  the  Jui^y  and  our  opimom  is,  4lit 
tke  judgment  belpw  be  ^iffiraied. 


ITo.  48.— aRilliard  CRUTCHtiELD,  plaintiff  in  erroc,  vt.  Feis> 
CIS  D^^iLLY,  defendant. 


p.]  If.tke  seller  knows  of  a  defect  m  the  title  to  a  pjart  of  the  thing  1 

which  is  material  to  the  enjoyment  of  the  rest,  and  be  does  not  disclose  tht 

defect  to  the  buyer — ^much  more,  if  he  represents  to  the  Ifiiyer  that  no  such 

defect  exists,  and.  the  buyer  buys,  ignoraht  'of  the  .defect — ^the  Irajer,  tl- 

•.though  he  l^as  taken  a  deed,  may,  Sn  Eqqi^,  have  ansdssion  o^tito  tilst 

£2.]  Injunction  ought  not  to  be  dissolved  on  the  coming  4ii  of  the  amwos 
iin)eips  the  answer  has  denied  the  equity  of  the  bill. 

;  -•     .       •        * 

In  Equity,  from  Oicaivford  Superior  Court.     Bepidecl  t^ 

Judge  Powers,  June  Tern\,  1854. 

Motion  to  4^solve  injunction.  Francis  Danillj  fded  Ul 
bin,  setting  folrtb,  that  in  1852,  be  bad  purcbaaed  of  EQUi^ 
Orutcbfield  a  certain  ti:aQt^of  land,  contaipipg  moxe  thuSOl 
acres,  for  wbicb  be  gave  notes  itmount^ig  to^$S600. 

Tbat  Grutclrfield,  at  tbe  time  of  sale,  represented  to  Jiiqi  thai 
beliad  gogd  title  to  the  laQi<I,  and  tf^at  be  yurcba^^  in  «onp»- 
qibence  of  st^cb  representations. .     ^ 

Tbat  in  poipt  of  fact,  a^  to  on6  hundred  and  ,9^:enty  acna 
of  tbe  land,  and  including  the  di^ellipg  and.  buildings,.  Qmiek- 
field  bad  no  title :  b.|rt;  tbat  it  bad  been  convejed  by  deed  to 
his  wife  and  'children,  by  Wflliam  ^mith,  her  fatheiP.  Tbat 
Orutcbfield,  at  tfie  time  of  tbe  sale,  knew  of  this  state  of  thft^ 
tifle,  and  concealed  it  from  comj^lainani  1  Thai  Mnk  Cni(^ 
field  was  noW  dead,  leaving  minoif  children.  That  complainuii 
was  now  sued  by  Crutcbfield  on  the  notes,  riVten  for  the  pii- 
ckase-tBfHfcjTy  aflfitd  the  bill  sou^t  to  ei^Jom  €ho9e  suits  antf  to^ 


■  '       ■ ■■■       '  *     *  m    t 


Urn  ^i«y^    Ab  teMfliea^  «»»W  tiH^.^^tM  tiM 

b  th«  Un»  b«l  i«Ui4  tktt  a»4fo  tiro  oC  At  «a]^..VB  JmA 
Ibid  ctiiipUitittit^  Chtft  ai  to  thu  170.|i#ea  m  v^ot^  k^J^A 
B^WritteHirtidai  A«t  kk  Ofrtpaatatioa  Wti,  Oat  Stiiiai  &i|d 
iiumI«  him  a  verbal  gift  of.  that  part  of  il)4r  land,  smd  ^laf^b^ 
Mi  Ik^  k  idvesMjj  fo^  vkwo-  thaa  mren  jnears;  io ^fcttt  the 
IkahM  of  .Linitalitei  Urcvld  yroteoi  Jute. .  Ha  adipittaf  ^ 
b»*kiiew  ^  the  deed  from  Smith  to  ^  wife  a^  ehiUrw^  b«t. 
laiieithat  he  hai^o«^aeiitad  im  ttt  aMoHtioBs  >«^Et«ked^ftf»i 
then  applied  to  bj  the  person  who  drew  it  up,  to  ki^w  w^eth* 
mtib  WMld  Mi  tnai  frith  him  if  he  diraw  ^lia  Isad  replied 
iMif  ha  wviid  mot  fed  b«it»  but  that  Bmith  had  no  righ*  to.oo^^ 

ffhe  iDotkm  to-  dimohra  the  iajaiictiOK-  wM»'Oia^  cav  tir» 


!  lB0t  Dhat  thene  Wto  »o  equity  in  the  bifly  afld  l)iat  cempiaiii-t. 
At  hsd  an  a^aate  Niifdy  at  O^miicti  Iianr^ . 

4U.Tb«t  if  .there  wae  ^aity  in  the  ^1,  it  nai  iwep^i  $01. kj 
ha  anawer.  *      '      .     .  t 

5WaiMioB  was  mfivad  bj  die  Gimymitii  ^evdmt  ax- 


.<j(^s«  ft  I£all;  ^ui^m;  B.  P.  H»ll,  f^yr^pliu^iJ^  &; 

djpLVEBHOU^B; fox  defe^d^iit   '  •.  '  • .  /  . 

"S^  the  ft&wf<.-^BKN Ad,  X"  delivering  <he  opinioii. 

•   •••'••*■    .'/■.. 

"I^a  first  two  <|iiestieiia  ere  eonflned  te  the  bill.    Ifcigr  ^e 
tofb(assataing^billto*be«rae);  ' 
</  Dees thebin  eeitaift«ft)r 4fivltjf  t  -  \' 
i.  b  not^-ean  imde  ii^  Ae  Utt^isne  Hf-ylUA  IheN^la 
1  *  adequate  remedy  €U  Law?    ^AM  lUt^^pM^ioftr  iri^  MM^' 

toil,  zn-sa 


r'^ 


oimMUi^'vi. 


tod  he  4M8  ii«t:diMl6M  tU^nkfieot  1^  tb»  bnytr^  sack  sfMi: 

rfalShg  the  Mil  te  be  inl^  Orntrifidc^  A»  adl«r,.  in  thii> 

0*^;  taid  Ho  title  to  s  part  #f  vihe  khd  eoM  by  Ub,  mMdl|i» 
eitfe  liBifAred  ttd  se^s^iylj  of  tlie  fiYe>btii8iieA  mti  fiftjr^tkfr 
adMR^tte  part,  t(M>,  en  whiotf  atoed  ikedneVng^rapi  vidjA 
thV  iHher  b^es.  i    •  ■  •  .   .     .  ■    *.  # .    .•.  •. 

'  ibd'TCl, lie represeotedto DmuIIji  thepofchaeeiry ''dttl'%*' 
had  k  goed  title,  to  thie  pftii-HrepreBeirted  that  hie  Ikiher  i»hH' 
Smithy  had  given  him  this  part,  anid  that,  under  .lli»  gii^  her 
hMl  held  f^mw^^Mn  ef  it  fn^  more  than  aeY^n  j^anh— wheiaets, 
the  fact  was  that  Smith  had  not  given  him  the  part,  bal  hy. 
detldliad  givcnk  tte  ptfrl  to  Oiiitehfield'e  wife  and  abiUtem^  hj 
a  deed,  to  the  making  of  trU^,  he,  €^pltehfteMyhadacmieQtedk 

^Xiid  all^  aboot  the  ma1i:hig  of  tfai^  deed)  Omiqhfield  concMl- 
ed  from  Danilly.  .  •.  * 

Thin-part  iM  tke'knd  wat  ^17  nHrtenal,  ioe,  to  the  ele- 
ment of  the  rest.  The  bill  sajs,  ^^  and  that  without  thii|iiiy 
thq  balance  wojild  be  alfogether  valueless  to  your  orat<Mr,  for 
tti&>purtK)se{M"whieh  he  Intended'saM  knds;  'tiiat'ycnir  oMtor 
purchased  the  aforesaid  laV^ds  upon  the  aforesaid  repujjjwtt 
tiouft  of  respondent,  your  orator  haviag  full  faith  in  reqpendent, 
fbrtb^e  purpose  of  a  (jiwclling  and  farm;  that  the  sqttlemeDt 
mnt  dw^Il^ng,  kc^  ^bove  d^nbed,  was  the  ^bie^ipdnceme^tto 
your  orator  in  the  purchase". 

•^  AJ>*«fifch  (XMteals  of  (he'faiU bcfin^ taken  to  ba  trae^  UM- 
lows,  by  the  principle  of  la^  above  stated,  tkat^Danillyy  tha 
purchaser,  wa?  entitled;  rh  Bqaily^tabavftMesoieMoaof  tbesak. 

JNot,  e«9taMily;tf  lie  had  an  adcqpaterBtocdy.  at  Lav.  X>id  he 
h#^WadeqaMkevettMdya^l)iw?  .  .      ^ 

It  was  contended  for  the  plaintiff^  Crttt<dMB«id^  llut  te  0^ 


■  I  I  a  ra't  •  1  ■  ■     ■'.  t  ,■    ^.       ■    "   ^ ;■  * — t^         ■   I      0*  I    t    t   ^m»  •  ^'  a\ 

O^tflAffieM  Af  ImbUIj. 

itfiti  Xfli'tli^«iAjwt  wotfit  kaite  t9fWtiAe4MMk<ifHiU<iiua«tfi^ 
i«r  of  ^eoDjeHiite;.      ^  '   .      •.•  .  •     .    %.  . 

^  Aefi  tiierphMJe  ^  tetdtaMfat  itae  ra^ite  ptttU  •  Ott  it  fwM 
4t  Ike-Mldkigs.    How  «iv  Afi  eomfcrts  ana^  eml^ytitoiittrg^ 

IPhend^  itW  teiMfaMgr  iki^^iiMi^T  iriH.  fee  foNlitottiii^  ti^f^ 
§$tiki&hlii^.   .11  knot  wrtehUlMl-ervtQjiMA  «n^ 

The  bill  states,  that  th#  Dejfroes  ditee*  tijr<|Mte|fcM,>« 
tfft  gMat*«'I)iK  ofliM^'tMii^  the  friMT  idi«fliqn'4«fr W  ne 
>Miirtpfi»  iiB?yrty  a«M-dr  ltaii;^|]lat  ttogrw*''^^'!!*' 

#11  ilttakAs^dL  •>;'-■.  ••'*•'     •  -'  ••   ■*    •      ;.*'-'•;  ^   i- 

«W  bftf'SalsiT  Biilcir  «Miit  «v«Mhfie^  iagt^jidia 

<«  Buercantile  Wi%aeik>a<'  |di^  'hwae '  large^  •  iqiebtHtr-f  HM 

he,  (Cratchfield).would  not  be  able  to  make  good  his  wMNdl^ 
tf  he,  Danilly,  abould  lose  the  laad. 

Asfftwning  these  statemests  to  be  trae,  it  ciCmiot  be  said  that 
BttniBy,  ia  the  coyenant  of  w^rra^tj,  has  an  adequate  r^miedy 
^  Liw — ^that  he  has  a  probability,  even,  of  reali^^g  what  he 
«i&;ht  reeorer  at  Law,  vis :  so  mnch  money. 

The  bill,  if  true,  makes,  therefore,  a  cluie  for  ^  Court  of 
JBquit^..  Has  the  case,  thus  made,  been  denied  by  the  dnnper  f 
That  £b  the^  remaining  qmestioni  . 

Thi  answer  admits  mecit  .of  the  statements  of  th^  bill.  It 
4kdmits  that  Crutehfi^ld  had  notice  of.  the  intention  of  Smith, 
hiB  father-in-laWy  to  maketlie  deed  to  the  wife  a^d  ohildreo. 


PWHB     ■     <■       I  ■■      Mil     'l  «      ■■»      ■■■^      I  ■  .'If  ■  .  ■      I 

Tk^  aiMnrer  Aqm  ^ot  iauj  tiMi  QrvUlifieU  M  reiMMA  to..bir 
4iQV9^  and  4id  MiiBYe>  thaii  Smitii  kid  i«id#  tM  tl^  fnVHr 
•at ta  1ihii.iimQliMt,    Oftihe  o<Mitw7,  ike afsww «i|M*i 4^ 
Or<ii(ddiid  bMliiewrd.^  repoi:^4iM  Sadik  Ud  HgMd  >'«Hk« 
pp^';  •aai  J^  it  dofn  nol  yineted  ^tGmilUUMd  omumi- 
^i^ted  i^  DaoullT,   aaytUig  Jr)i»tev^^  ^lA  fMpeol  to^tUi 
dsad  tadihe  ooOMquatti  oUm  of  Smilii  to  tkMi>kii4»  ifbUk  tibi 
making  of  the  deed,  by  him,  impHed.     So  fa^  fipQPt  il^  Jkfao  H- 
iwr  mk^tha^  GraUMeld  to}d  IMi%  thai  £toiA.  kad.  ^rfm 
iOm^  CnUehfield,  the  la^d«  ..  AAd4hen  tko  anawar  ak»  aAnili 
that  Smith's  posseesion  wae  osio  iiithost'aiiy  ooior  oSlUak.  .li 
ko  MffioUnt,  tkarefc^,  to  give,  V^kelp-of  due  fkmtM/t  ofUni- 
tadon^' »  good  title  to  the  whole  oae  kuMbed  Md  iewai|r 
MM^'ltjh»dtt-1>oa,pMMiii#  jwxW«.*iyi  aetaat  poiMpw%  4^ 
We^^MVl'MQlop^eo  <qF*  Ae«iethiiig  o^v^teat^  of  tkik  jA4it  oil 
k^ndvad^^rentjMm.-   Wag  it  firtb^  p^Qamaia%<M 
The  lUHwer  does  liotsay  that  it  was,  hii  e^yalilMiJiMftifiMijAi 
i^effMltiial;iiwaa«Bob  •         .<;*..> 
. .(a^l'T!^  9m^fl*de hj  Urn  klV thMS^re,  haa«ftkaipdh 
tied  lijyr  tka  apsw<ur«    And  ere*  if  it  kad  bcw,.  a  dMj^M*^ 
tkeMyaoiiot^Wioald  aal  felted  tfe  a..iiatee«»y  poaatVMBIi^ 
Sven  in  such  fkn  event,  there  is  a  discretion  in  th#  GnUp^nf 
whfikM^itrMHtheipjfmol^jhidlbodiaaDlTodk    S^hmit^- 
ar«l  tifipKf^  hem  dfcided  tO'1a«  vo  ky  d^ 
!Skfi  jwig$iibA  of  At  Oovrt  below,  o^gkt^tkavdbiia,  ^  ki 

JiftnNd.'.. 

•    •       '  .     ■»  • ._  *, 

;.   ■■  .  *    ...;     ■•••••.'•.        '    ■  .        -.  I'.  •;   •:    -i    .-•      •  .  •  ,.  * 
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Bbb  48.^-A)HN  J.  Halet,  ei  at  plki]itil&  in  ^nror,  tw.  JoHft 
B.  iU)l>,  defendabt 

[1,]  SlOck  in  A  coiparaUon  is  noi.Ml^eot  to  b«  leTied  ei|f  viAer  An  atlAch* 
■Mnt  agAinit  the  owner  pf  the  Btock. 

Attidimenk  ifiSplJdfng  Superior    Conrt^    IJecide^    bj 
JTtldge  pTARK,  Mfty  Term,  1854. 

John  B.  Reid  Had  saeS  out  an  attacTmient  aninet  John  J. 
Haley  and  Davicl  S.  filills;  which  ^tfj^hnkent  had  been  levifjd 
lijthefShenff,  or  bMcV  of  defendant  in  the  driffii)  and  We^ 
P«ml  I^ii^-toad  .Company;  the  levy  betng^made  by  entry  to 
ttat  efect,  on  (he  attachment  by  iEhtf 'SEi^rilf.  At  {tod  term  io 
which  the  attacAimeAt  wai  returnable,  the  Cfumaet  fbr  4^<u^* 
iftti  mov4d  to  dismiss  it  on  seVend  ^rodndft,  the 'only  one  of 
whkk  necess^r^  to  be  stated  waa,  that  an  attachmeni  cannot,. 
mXtik'tkiStBkyift  of  t^  S£ate0  be'UviM  On  stock  of  m  mcorpor- 
iii^^'tdditeny;  [ 
'^Me  C6iftrt  over-rtided  ihS  motSon^^knideifenjiiaxMs  eioepto^ 

...         ^  V    ,  ..     -  ...         .  ■       4' 

Sall  ft  Gas VT ;  OrsSn  ;  UAntNi  fte  'pMiiitab  in  csMil 

• '  »•  •       ..  ■     .  *      .     ,   .    '.*     •  '    ' '  .         •   I 

-  McCuKfe)  tot  dtfeodaat.  ' 

•  ••  •  •      .'..-■.  ^  ,■  •  •    ^    • 

1^  Ae  CkurL'^vsvnt^  J.  deHtTesmg  f&e  opinioa.    « 

.{!•}'  Can .wGi  att$chmii|U>  Against  t  slockholder  in  a  oorpora* 
tiifi^  he,  ^  WBv^  and  )«ned"  oi^  the  slqoi?  of  tlie  «t0ckk^cl*i 
im  the  ^coqpon^fn  £  XWs  ia  the^oBly  gjinatitti  whi4^  H 10  Mr 
ceisary  to  decide  in  this  case.  . 

.  !yhe^fct^ael)ma|»ty  in;tfus  onsei  was  ^  aerred  Hy  qmiPMNa 
of  garnishment — ^by  a  snmmons  of  garnishment  tstatiag  >1|# 
corparation  aa  the  4^tor  of  1ihe  de^ndi^V^  jm  the  MlachoMnt, 
far  ao.Btioli  sto^  held  in  die  #arperatiM(,  by  the.  defeadaptSr 
I  do  mot.  mean  to  say  that  'the  attachment  might  havp  be^ 
seryed  in  that  way.  I  express  no  q)inion,  m  to  whether  sash 
«  garnishment  ironld  lie,,  in  snch  a  ease,  oj  not.  In  the  caee^ 
lieweyer,  %s  ii  ii^  attach^nt  t>jL  the  garpishnent  9&ode  was  mot 
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Haley  cf  «<.  #k  BeM. 

4^teiiipted.  .  XheSh^riff 's  retaim  js,  ^^I  hnve  levied  the  withip 
attachment,  on  one  hun^d  shaoM  ^i  ik^  Griffin  and  West 
Point  Plank-road  Company. 

May  an  attaehmeat  be  thus  levied  on  the  debtor'^  Btodk  la  a 
tcorporation  ? 

The  Attachment  4*ct  of  1799,  malpes  it  the  duty  ^f  the  ofi- 
cer,  Irho  is  to  execute  the  attachniBnt,  ^^to  senre  andlBvy  tki 
ai^me  upon  the  estate,  bot}i  real  and  persopa),  of  apcli  de^l^". 

And  the  nineteenth  section  in  the  charter  of  tbe  Ctriffin  93dH 
West  Point  PUok-road  Company^  declai^B,  ^^That.4heabare0m 
the  stock  of  said  compfmy  shall  be  deemed  personal  prepaityi 
andmay  be  iransfarred  as  shall  l)e  prescribed l^jic  the'  {^-IvH 
of  such  6onipany*\    {Pamph.  Acts  qf  J64d,  ^H^^     i 

Aa  to  the  stocky  iSktrx^  in  this  particular  iswrporatioi^iV^ 
l^ast,.  is  to  be  deemed  personal  pr(q>erty. 

SijU,  although  personai  property,  is  ^  sut|ject  to  aitactuBflat  J! 

Attachmidnt  becomes  a  means  of  transferring  tibt.]Arqp«|r|j 
^;taohed#  That  pr9piNl;y,  first  or  Uft^  ibaa  to  l^e  npjA  ^  mriSi- 
tjf'tf^  attachment  But  for  the  truisfei'  of  tAit  sort  of  penon- 
al  property,  Als  stocky  in. this  /corporat^oa,  auoth^  mpde  i^bj 
the  charter  itself,  pro¥ided,  namely:  stich  a  mode  as  may hsfe 
been  prescribed  ^^by  the  by-laws  ^.fuoh  pompanjr*''.  And 
what  reason  is  there  why,  in  the  interpretation  of  these  wofdg 
of  the  charter,  the  rnaaBm;  :indltLiio.  mjmim  exobmo  tlt^ti 
should  not  apply  ?  I  know  of  none. 
"  Int^reKMl  by  tUs  raaildti,.  Ais  part  ef  A^  dhafter  spoils 
mbf  Aet  oflTM  tS,  inde^  Aat  Adt,  tiseff,  itftMM^d  UhmAi 
mch  of  iUs  kitd  BlA9«ot.to  be^aMadrad,  as  tfiis  stoek  wutf* 
tached.  "'    *       *    • 

But  cBd  Aat  Ad  iMmd'to  nMie  sach  stocky,  m  friym^  Is 
kemttatAHd.? '  •  '  '    ■• 

/Ae  words  of  that  Act,'  as  we  have'seeA,  artf  '^die  «Mat6^ 
botfireal  and  personal'^-^tJl^s  attachment  is'tobe  levied  on  *  Ae 
eUtfte  tioth  real  'and  personal".  This  Act  wM  passed  on  the 
Ittk  of  February,  1799.    (JBTttrR.  and  draw.  IHff. '41.)  * 

'Two  days  bef6re  ah  Ad  in  pari  "materioj  ha^g  iii  it  the 
saxae^oris,  had  beeii*passed  by  the  sdn'e  LegidatmnBi  m*/ tirt 


rv^piur|r  Act  of  1790.  Tke  thirty-fint  aectioa  of  that  Ao( 
[Ssiaftred,  ^^Tbftt  all  eidcutioin  mnrf  ?tse  lifvied  on  tbe  StfUti^ 
lOth  real  and  p^fsonal,  of  the  defendant  or  deloftdandi".    {Id. 

01.). 

Ali(!  by  tiegisIatiVe  interpretation,  these  Wbrds  iu  the  Act 
£1799,  do  not  include  stock  owned  by  any  person  in  a  corpor- 
ition,  for  in  1822  the  Legislatiire  passed  .fn  Act,  /^toiinake 
•ank  and  other  stock  subject  to**execntioD/'  wUch  ci^  eour^e^ 
t  would  not  have  done,  if  it  had  considered  such  stock  already 
i)^  to  exeqution  by.tbs  Act  of  17.99. 
.;  This  interpretation,  ^t  is  belieeredy  was  that  irideh  was  pat 
poa  these  words  als#  by  the  J^udiciai;y. 

And  it  does  not  se«n  yery  ^ a^  to  put  any  other  on  .the 
wdff-  'To  ^^Jevy** pieaas  to  8ei»^r-to  take  ^zpefeally.    It' 
lUow  that.what  cannot  be  seized-r^what  eamiot  be  taken  cor* 
i|QMjIy,  oanaot.be  ieried  on^    And  as  the  law  ianot  to  be  pre- 
■tted  to  require  impossibilities  wl^n  it  reqidres  an  e^aontinf 
ftcai  ia  levy  on  both  personiil  andreal  estate,  it  is  not  to  b^ . 
•Mumed  to  intend -to  require  him.  to  levy  Mi*such  persoirill  or 
aal  ealete  as  it  isdmpossible  to  leary  on ;  that  is  to  say,  as  it  ia  ■ 
^possible  tp  seise — to  take  oorperealty.    What  precise  i^ea. 
k  Sheriff  meant  to-express  by.  ^e  word  ^ilnmfl!'  .wihei^  he^na- 
vaad  that  be  bad  >^  levied"  the  attaoh^penl  «|kui  one  hundred 
lumi  in  •the  «ocporatioB,  I  aa  at  aocae  loss  to  eonceiye. 

J£  the  words  ''  estaie,  both  real  and  personal,'^  in  tlvs,  .the 
Mt  Judicnaiy  Act  of  1799,.  are  «pt«j»uflS^ient  to  indade  sfcoek, 
nfd  1^  indiyi^nak  in  po^f^n^iipimt  the  saoiis  winds  ia  lb# . 
4ltosia9eflt  Aet|  pinsed  only  two  ^ays  sAenlfrdi^  must  }»sa^ 
iir«ed»  in.like  vaaiiery  not  to  include  such  BisofUf.;  £ar  t|ie.  A4^ 
i4C  optioned  is  intimately  in  pari  maUria  wi&.t^e  me  laa| . 
m^iiaiiecu  •  I    '*  J ' 

Upon  the  whole,  therefore,  it  may  be  said  that  the  attadh^^^ 
um%  having  ^^  kvied  in  the  manner  ^«Q>resaid,  anly  np^i 
;«ek  OTAed.^  tbadafendanils  ia  a^eorpoiatiMi/iriaaiiot  Wl^' 
iiaad  ;  and  thareCfrrt,  tha^  it  should  haye  been  disrossad ;  and 
);4hai  tha  Court  belo|r,  ia  not  dismiSBiag  tha  aMaobment  on 


4A       sKynBurcatTBTO*  aaostsuL^ 

■  ■■  iiig'  kail  I  ■■■ 


N%  44.— ^LH^KANDW  Thompson,  plaintiff  in  emr,  «f.  ^9r 
LUM  I1I4KLT  and  p^iera,  defondaots  in  enrgF. 

£L]  A  demuzrec  wvU  lie  to  a  bill  in  Eqaltj,  when  th«re  i$  an  adeqfqikr 
vemedy  at  Law.'  ^  t     • 

Iff  Equity,  in  CitrroIT  Superior  Coaort.    Decision  on  dennt^ 
r&p,  fcy."  Judge  Wariterj  June  Term,  1864. 

This  bill  was  filed  by  Alexand^r'^oBipsoii  agalUM  WiHiM^ 
PetH&r  and  John  Mauly,  Joiseplt  k.  Bi(;hard^  John  Long  ial 
B.  M.  Long.  The  bill  -states/  that*  at  tHb  l^eftmfy  9Vn^ 
1858,  of  Garrofl  Superior  Court,  an  aotiofn  of  efeetment  vsa 
oonun^ced  by  John  Doe  on  Ae  (Several  demibes'  of  WiIBa%' 
Petier  and  John  Manly,  hiSrs  at  law  ef  WilEam  Manly,  deeei^ 
Bed.  Joseph  R.  Bichiurds  and  Johh  and  B.-  M.  Loi^  agUHl 
tke  compSainant,  aii  tenant  in' possession,  for  lot  -of  land  iMt^ 
ber  ninety-six^  in  the  'ninth  district  of  Carroll.  County;  la 
whid^'aetiom  toitiplaintat  filed  the  pleas  of  not  guSty,  anl 
Statnte  of  Limitations ;  Ihat  at  the  August  Term  6f  said  Govt;' 
1858,  a  tfial  was  hkd,  and  a  Verdict  rendered  for- the  plaintiffr 
from  wfaieh  complainants  has  entered  am  appeKl.  The  Ibill  fitf^ 
ges  that  the  plalstiflB  in  ejectment  rely-fnr'a  peeov^ry,  u|mB'» 
plat  and  grant  from  die  State  to  the  heirs  at  law  «f  Wm*  Ibat^' 
ly ;  and  that  Wiffiam,  Peter  and  JeBn  Manly  are  8ueh*licuf; 
a^id  that  they  gave  imsii  drew  said  lot;  (the  iaid  jdpt  aii' 
grant  %eitfg  hi  possession  of  Jobiw^nd  B.  M^  L^ng)  alM  lyte- 
a  deed  ttota  aaij  William,  Peter  and  John  IjEalUy  to  Joseph  B. 
Ifiehard9,  dated  2d  Deo.  1851,  for  and  in  odnsideratkm  ^Asf 
sum  of  f76;  and  upon  a  deed  from  Riehards  to  Jobik  aii4R 
M.  Long,  dated  20Ui  Sept.  1852,  for  and  in  conaidermtioii  ef 
UTS. 

The  Mil  further  cfiarges^  timt  at  the  time  the  Manlya  sold  1^ 
BSchards  und  Richards  to  the  Longs^  the  knd  wafwortk  98i% 
and  is  now  worth  f  1000;  that  compkinant  psrchaaed  Bud  tst 
in  the  yetar  1850,  from  Samuel  Bowling,  who,  <  togedieip  i(tt 
those  under  whom  he  claimed,  had  hdd  the  1 
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pkinaot,  porcldiiad 
ft  go^d  title ;  went  into  poflseeaifai^  m^  f^o  valmbte  in^pj;rii|?e- 
jmnts,  thereby  greatly  increasing  its  Taloe;  that  oemplainani 
9<mtiniied  in  open,  no^ous  and  pefU)e^ble  pQaeeeeum  <^iwd 
land,  up  to  the  comntenceiDent  of  BtM  action  of  ejeetmient; 
Ibat  8ai4JilMlji>.  09  the  2d  day  of  ^pt;ei^ber|  1861|  apld  and 
cony^yeillsfaidf  lotonand  toRioharda,  (they  having  dti^wn  laid 
land  as  the  beirs  at  law  of  Wok  Manly)  without  baring  been 
ypoAeaaieA  of  sfliil  had  or  of  the  r^iteinder'anil  rerebton,'  or 
1m^'  tcMieived  tbt  iwta  ahd  profitt'of  the  enme'lM'  Hke  UpMe 
IdrVm  indole  year,  soait  ^before  tk»  said  Hsrgain*  and  Me  tttd 
odb>4lyance,  emtiVy  lo'thefiltittile  of  i7#ilV^  VlIIyAhaiimA 
UtiitA^  pvMiAiriB^hkid  laikl,  knowteg  that  Manlyab^vr  had 
IM  VpoMiiAor  4e  tonie;  tfaait  Riehaidi  'mM  4iiid  oen^ 
^MT  liMi  land  lo  the  lioDgi  in  BliptefiAber;  liB62^  wQiwX  &t- 
i^  bAn  in  poeMtfoBy  and  while  oettplaiiiant  waq  Ja-pONeM6h 
Oiereof.  The  bill  fiirther  sUted  that  cetf|i3aiMnt  IrttVntiltiaa 
ti'plfwr^  AtX  Richarda knew,  M  the iilQa4ie  pniBhundiaClhe 
Mhilys,  thtftthey^  o^ver'bad  been  in  poaseamon  of .  Ikei  laad^ 
Nkd'.diaat  4he  L#ngo  knew  Ant  -Kcfaafda  m^n  had  been  in  peih 
gMrion  ef  tbi  luid,-edkDept:by*  FtBcrting  to'lfehe  ^imambm  id 
lihe  defendanta^  •'"  ■         •'»■'".  •  >.•  •  i 

The  bill  further  chai^^^  that  by  the-Ba]|Ba,and  oonveyancea 
made  by  the  defendants,  as  aforeeai J,  thoaaid  Manlys  had  forfeit- 
ed one-half  the  vmlne  of  said  land,  to-wit:  $100:  ^  said 
teohards  had  farfeited  $800,  and  the  Longs  one-half  of  the 
yniwt  of  the  land,  to-wit,  $400 ;  that  ^  Manljs  were  imftl- 
Tent ;  Richards  was  a  foreigner  by  birth;  that  the  Longs  are 
iiabg  the  names  of  the  Maalys  and  Richards  in  the  aotion  of 
eyectm^nt,  they  being  nominal  parties^  and  having  no  interest 
nAeland.'  Tl^ffrAy^Vof  the  bi)l*wa«fopap<!rpetnaliij^^ 
tion  aijalnst'th^  aotim  ef  ejectinenl.^       '  -  j' 

The  dtffsndants  demurred  to  the  bill,  for  want  ^  equity,  al- 
1Mn0  thttt  plaintMb  kid  an  adequate  remedy  at  Law.  '  « 


i-j  ■';... rn — ■~T^' "^ '" T^^ — 7~^, 

,TheCoiirt  anstAuied  the  aemoxriir'ud'^^ji^^ 

Ittd  CounMl  for  cbmpliduaiit  except^      \*'^  ''  '^ 
PolfiLL,  ftr  pluntiff  ifli  erwr.  -i*;  •   •  .    :    .  .- 

HTbight  3t  BmiK/for  i^efendant  In  erh>r.  " '' 

[1.]  !|3&e  snbatailct  of  the.  ^ompUini  ia  Vi^^  biU  10,  thuf^l^ 
lewors  in  tbe  ^jjeoimeirtv  .wh(^  ^ei  tbe.jE!eiJ.p»ptij|Bii|i  Iiata  ito  ^ 
deeds  exoepit  eueh  a*  are  void  hf  thafi^ti^  pt  the  834  Miau$ 
rU/.^ntided  f^Ihobmvof  imcfi7iaBd.J^«yiDg.<<.ti^ 
luid  tha(  tbty  ati^  paipg  Ibe  grantfjc^m  tbf  J3M»  ^^9  tUJNb% 
Ijai  M  am^MM  Iq  reeoVer  the  }#j(^.m-tfte'|iMie.i^.UMA 

Bitf  thoee .  lessor?  .ehHia  undeicitbe  MfModi^s  m^  ;»ee«rdiiig  (9 
J»<M  «f..BWZevd,'(SL JM^  lZ>t]u»7 lu^fe 4u».iJshA,ta mvp ib 
gnmtfor  faeh  A.porpoec;    ..  :       .  «     ..''^^r  .  ;  :i 

NotMljis  thkeoybttt^it  appeanH firom  ibi  hSM^  ^^:^ 
eolnplajnaat  has  a  perfect-  kj^lvtitleta  the  boid^-ft  pteM 
title uadev  the  Statnte  0^  liimeattoDS.  . B^^teaMof  ty%k 
can  defetid  faixaself  agaiast  ^heoejeotmsat.*  What  aid  Ikii^ 
does  he  need  fi'om  a  Court  of  ^quitj?    Ncdie.  r.'- «  ..  : 

Cl^irtjr  there  Jir  nbeqmtjr  in  this  %ffl/  *•/-'•      .;   / 

.'     ••  •'•       ••  .■,;•■■■     -     "i."       ■•'-..  .    .■>    ■    .•..         .:.■>> 

■  ■    .     i"      .:-*      ■■<.       .  ■    ;      ..-..;       .    .     ..     ■■• 

KQi*46.--»Ii..  Pitts  exid  an^er/adiaiDistm         &e.  plamtiA 
*in  error,  vs.  Natuan  fl  Hoodps^^  4e€9ndai^jtiit  ercor* 

[1.]  An  ftMw^r  U  not  dsofliricat^  foU;  «ni««s  tiM^d^ffMitkit;  Aecoviiap^ltf 
best  and  utmost  »f  liis  kiio\rl«d§fe,  rccoUectioq,  infomiation  ^d  beli^  pukii 
»f\|lly  trao  aad  direct  response  to  all  and  sin^K^  the  Bexerwl n^lCtfsattMr 
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PHU'«&d  KiMither;  ntdmliiistratpn,  kc.  w.  B9mrr> 

■     ■■         ■>     r" -.> ■%  ■       ■ ;-«^-» »    ■■  ■■  > 

t^ned  in  tkci  bill,*  ftvd  tbtfi  as  parfloalarljaa  if  th^re  w^'  an  ibkrroffttory 
"^  Vuiu^  fimntfetf  on  eiteli  s^ptfrake  matted.  ■  ■  " 

■•*■  >    '  ■   •  ^  ......  .  •..►..-; 

*l!n  ^fomty,  id  Hottoton  Superior  Court.    Exceptions  to  u- 
Iwer.    I}ecvucm  bj^  Judge  IIarDsmaX,  Mty  Teiin,  1854. 

^,  jlocJcer  comuQiiccd  suit  |i{;aili8t  the  adminUtrators  of  Wl- 
luun  ^ '  Oaalp9p  and  JoBepI^  Toole,  on  a  n6te  for  14,500,  dated 
Ae  year  1845.  The  defenditnta  in  thosft  cases  filed  a  bill  en* 
|ppin§  Hooker  fkom  proeecating  the  same.  ,  This  bilT  ^lessed 
Id  giTS  a  l^istoiy  of  all  the  transa^ortij  betireea'  Hoolfer  and 
CoalsoA,  oemmenemg  viththe  juircha'se  of  a  tract  ofland  in  18^, 
aad  continued  down  to  the  death' of  Coalsbn.  The  bill  alleged, 
qiecifically  and  minutely,  sondnfr  usurious  transactions  bei^reen 
these  parties,  and  by  interrogatories,  cal^Ied  the  attention  of  the 
de&ndant  particularly  to  the  specific  usurious  transaoiioiis  al- 
leged. To  the  bill  were  annexed,  as  exhibits,  oopieaof  various 
kttecs  Gron  Qoo^cec  to  CMsoit,  d^ted  al  yarioug  times  dwriDg 
iSieae  transfustions,  and  many  expressions  in  them  were  charged 
l^ijrebr.to usurious  interest  paid ;  and  ihe4efi^d«nt  was  oa,Ued 
ypgn,  in  {na^^axiswers,  to  explaal  their  m^apiog.  Th^  object  of 
Ib^  bill  was  tp  SQek  diiseoyery  of  the  uior^ous  interest,  paid  du* 
dii^  the  various  transactioo^  between  Hooker  and  Coalsoiei — 
4|m  amounts,  cU^s,  and  the  appropriation  thereof. 

The  answei:  bC  Hooker  .aduiitt^d  that  he  had  various  transaf- 
^(jm  with  CoaIson,.)n  his  lifetime,  and  that  he  had  received 
some  usurious  interest  from  hioi,  which  he  set  out  in  his  aiiswer, 
fa  to.wiount  and  time.  He  ad^^di  ^^^  ^^  F<^  utterly  impose 
1^1^  fox  }iim,  after  tbe  lapse  of  so  many  yoarsi  jbo  answer,  with 
fifff  aci^uracy,  the  various- and  complicated  int^rrogatorieQ  eon- 
ffiir^  iix  the  complainant's  bill  of.  complaipt^  that  it  was  ei|^ 
t^  years  since  he  made  the  contract  with  Coalson ;  dia(  de- 
fendimt  is.  a  plain  farmer,  unacquainted  with  th^  mimagement 
a{[  business  tftatters-r-keeps  no  books,  and  does  not  preserve  his 
]XiiX9spondence.;  th|kt  ha  is  comuderably  advanced,  in  ycM^ 
f(4  Jbis  memory.fre(]|uei\tly  at  fault ;  that  thei.  i^terconrae  be- 
tweoQ  ^i9i4^nd  CoflM^x^vra^ef  tl^^.m  cW(^r|  aivl 
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thAt  it  wtts  impoBuble  for  him  to  det^  ibeir  jvoiKiOuA  tK|^|0^ 
tioiu;  that  since  reoeiving  a  copy  of  the  hill  (he  lired in  Nerth 
Cbrq^)  he  had  soiight^  diligentlj,  to.|^i.il^gethcsr  f41fl^J^ 
Ian  Jim  ^i  received  frcwi  Coabd^ ;  9fi^  t^ili^  fit^^^  to|ji 
waBWtm  all  that  he  had  found ;  thai  be  alsb  attadied  every  pt- 
pec  in  fain  potseBaioD,  touching  the  transactions  referred  to^ 

To  this  answer  the  complainants  ^ed'A^fy-w^  ^^mi% 

for  ihmiQcincy,  in  not  answering  the  seVeral  sjied&e  intei?!^ 

/atorief  in  the  bill,  ^      .  " . ' 

,  The  fmsiding  Jnage  oyer-rnliddT  t^e  exGei|>tion(i,'  an^  l^tt'ttii 

answer  to  be  sufficient    Error  has  jbeeli  asamejt  em'  eleir  i^- 

eopCion,  and  on  the  general  order. 

'  Wabrbn  k  UvMPnt^TAf  for  ptaintiiT. 

OitSy  for  defetidaht.  ' 

'  \-  .      .     •  ■ 

■».*■. 

By  Oi;  (?(9ttrt.-^3&NHma,  X  ddirem^  • 

■       "  *■    '      ■         •.  *  ■ 

[1.]  The^atiinirer  in  tluseaselaboriitAderetfe'geiiaM'd^ 
1^9  responses  whibh  it  makes  to  the'  alkigatiMis  aaii  infeemgi- 
t6riee  in  the  bill,  are,  for  the  most  part,  too' generat,  '  lii^A» 
bot  JEQeet  the  allegations  and  the  intefrogatories,'  alKgaSoiBf  ^ 
allegation,  interrogatory  )fj  interrogatory.  The  answerlii  iiK, 
try  a  great  deal,  as  particdar  aiid  nun^te  as  ihe  b3I  it.  ' 
'  The  answer  is  defective  too,  but  in  a  lees  Qfegrde,  in  ni^t limi- 
ting forth,  in  some  instances,  the  belief  of  thed^fl^ndatft    • 

It  is  true  that  the  bill  is  so  drawn  as  t5  make  it  .a  nkMt  II- 
dibus  afiair  to  anslr^  it  well.  Thd  statem'etfil  of  ficb  it  tin 
^rown  into  paragraphs;  kindred,'  if  noi  f!he  sam^  ti^os,  stfe 
iijmietimes  inserted  in  sepai^te  pmcM*;  the'  intorrpgitor^  y& 
even  on,  like  the  statement,  with  scarocifjr  a  break  fn'  th^; 
still,  the  bill  is  such  an  one  at  must  foe"jrell  aninreML  * 

The  question,  wheth&r  an  answer  is  sufficiently  ftjll  or  not, 

tii'ay  be  determined  by  cfomparing  the  anslrer  witii  tbe  \i6rt  ef 

.iahswer  which  tl^^  bill,  itself,  cAlIs  upon  thp  Seiendant  to^maife. 

Iff  i>anieV$  Cfhrneitf  Praetke,'^  is  said  ijkae  "^tibte  Mtm  df 


^^j^ : ,  i    •" •  •    -. : ;■     '■     , '.     ^ 

Pitt*  *ii4  affttlher,  MimiiiittMorg,  *e.  ft:  ntf0|>«r. 

'•' ^     ■■"^ C—:i — 1    ,  ■ a  I    ^ — : I  *  < — — 

the  anairer  ^hich  a  plaintiff  has  a  rif^t  (p  require  frem  eadi 
iMbdSitfit  tipon  ibe  iectfid^  ii  ndtbAMsly  shOfwii  Ity  t^'e  fSrm  ^ 
^Sdrdk  liladfe  uw^  ef  in  flkis  Bftl'ibr  i^qt&rbig  an  anJBwer/  tis : 
''tluit'iil^  deflmdal&t  tnaj,  upon  his  corporeal  oai&i  aoeorditff  to 
^^t  and  Qtmost  of  Ug  knowledge,  recolleotion,  information 
pn&Miaf^  (iiH»  tro^  direct,  ferfeotandsuffieietit  anfwer  miiA 
%e  aH  and  ringnlar  the  several  mattera  and'  things  hereinbefere 
^MiftaiMd;  aadtliat  as  fully  and  particdarly  as  if  the  same  were 
MM  'igain  mpeated,  and  be  therddito  sev«nJl;^  tod  distineUy 
j^errogatod"*.    ^  HarU  Vh.  Pr.  246.)    tUs  is  Ao  doibt 


gjie^never^  tliei^  iato.be  sneh  ail  thesairordpreqairei  and 
r  wbether  the  irordt  are  m  thebUl  \ir  not*  •  The  aaever.  is 
Hi  be  iftMb  to  an  and  *<  ^inffM^*  the  *^$9V€ral  matters"  in 
kke  biUy  and  according,  hot  oiily  to  the  defendaAt'l  knowledge, 
bpjfe  alpo  according  to  hifi  ^^jnf^JleotiDn^  information  and  Mi^*" 
jBaeh  sentence,  each  wUtg/AiaOf  each  question^  nnst  jreoeive  its 
mm  partienlar  answer.  Of  course,  if  the  answer  of  answers 
trtfle  b^mgMwj  ernterrai^tQms  fbnded  upon  tti  Alle- 
gation, are  a  fnll  answer  to  the  aU^gatten^  a  asparate  uawttr 
10  the  allegatioa  need  not  be  also  given. 

T%€ answer,  inthis  clise, ifid  net ebme  \ip  to  What  is  ihns 
M^iairM.'  The  rttipect«  in  which;  it  is^  deB^^  have  Oiaijf 
Kleh'iiidicated. 

Anul  beoanse'&e  ahiNror  did  A6t,  ti  was  ae^ted  Ho.  -  Mbit 
iof  Ae  exceptions  were  wen  founded.  They  shbnM,  therefore^ 
hi,¥d  been  sostofaied.  *The  Judgment  'wiU  in(fieate,  jMkrticdap- 
hf^  wUch  ihey  are  that  are  etntained^  $xii  which  dver-rwML 
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■    ■  ■.  ■      ■  ■  y   ■     ■  ir     ■  11      .'.*■'        >■  ■      ^  I  <  I  '■  ■         IP  P   ■  !■ 

No.  46. — SfAJit  J.  Jordan,  adnofx,  ft^  pl^^,  ia^CWj^fpL 
plaintiff  in  error^  v«.  Mary  J.  lojftJ) an,  i^'i^  &Ci  difai^t 

[1.]  a  remitW  JadgD|ent  of  the  SupreiM  C<Miit|  It  to  have  ^'flMch^tigien- 
*  ticA  And  Effect  in  the  h>lr«r  Conrt,  ifhen  IMM  Imm  Vmu^  MyvM^itll 
:    ih«t  Conrt,  ai  when  th«n hnt  been  ona. »    ■■  ^.\ 

[).]  An  unendment  to  a  biU^  whioh,  hi.itsetf;  vkmM  audM  m  caa^AaLkM 
itnoeqnitj,whUh,andifaddadtotiiebUI,jroQ]4rend«r,U&»]bPB^ 
win  not  be  allawad,  espacially  if  oufi  of  the  elMs  4>f  the  amendmeht  wM 
be  to  compel  the'defendants  to  cotao  to  trial\n  A.dlferentOD«Ai^  ftoA'fltt 
of  their  residence. 

f3.]  An  answer  is  ML  when  the  «efee(dMt,  a^eotain^-to  thfrhKartilBart 

.  of  hia  knowledipe,  iecoUeoaon,lnfamiation<inA.belirf,  bta  widpaWrAii 
and  dir^  an8wer<to,all  and  gingolar  U^e  lererai  n^ittera  qpgjiiiwidm  t)M 
bin  ;*  and  that  .as  particidarlj  as  if  he  were  distinctly  intemgaftedoneidi 
.  separata  maitiSr. 

[4.]  A  bai  cannot  be  taken  as  cooiftss^  againsta  t&efcndiAit,  ai  tod^  ui 
pie*,  hi  bai' of  the  latter,  remains  nndisp^Md'oll   '*        ^^  »-     '•    ^ '* 

-      -.-■•»         -.     ■  ■  .  %...•.'...•■•...■ 

In  Bqiiityy  in  &oiip  Siqperior  Goatt    JiiOoU^:!^  Jwip 

Warneb,  Mfty  Term,  18fi4*  .     ^ 

The  bill  in  thig^case  alleges,  AaI  on  the  23d  d^r W.Sejiem- 
1>er,  1842,  Beiymin  S.  Jordan,  Fari^i  Clarter  itnd  Wacm 
Jordan  and  Reaben  Thornton  entered  into  an  ..a|g:eefO0n^i^ 
writing,  that  1^jao;iin  8.  Jordan  %nd  Farii^  C4^rtef,.ihl!ald 
gather  iq[>  the  property  of  Waixen  Joi;da%.and  brji^  die.«m 
U)  aale,  by  yfartne  of  .certain  mortgage  liene  which  .t^j  }tg^ 
a^BBt  Warren  Jordan,  or,oth^wi£h0,  as  xnigh(  be  jfraiptiptUt, 
That  said  B.  S.  Jordan  and  Carter  should  attend  the  ssies  aiU 
bay  in  all  the  property;  that  it  wOuld  not  Inring  its  value  at 
such  sales,  and  re-sell  the  same  at  fair  cash  prices ;  that  the 
proceeds  should  be  applied  to  the  payment  of  the  expenses  in- 
curred in  bringing  the  property  to  sale,  and  then  to  the  pay- 
ment of  the  debts  or  claims  which  B.  S.  Jordan  and  Carttf 
held  against  Warren  Jordan  until  tiiey  were  paid,  and  the  bal- 
ance remaining,  should  be  settled  on  the  wife  and  children  ef 
Warren  Jordan.    Thornton  engaged,  in  the  c(mtraet|  to  i 


^i^$  oiit  ihiB  contTBct^  tjA  for  idiidilie  im  to  be  pud 
tte  ^iroeeecbi  ft  TeMonublo  GcmpMitttiofi. 
It  UU  sets  forth  tke  deW  then  Md  by  B.  8.  Jordan  atfi 
iP^gpuiMit  Wilrreii  Jerdw»  tobeMidby  tUa  agraennnl— 
laoftjs  them  ft  note  doe'te  B0ii)«m«  S.  Joncba,  for  f4,M0, 
['MArtgftge,  pnlthftced  tfom  the  Om^  Bftil-rodl  It  Saak- 
Qoiiipftiiy, for-'tbtrnt  91^000)  «^f  traMferred  toFftriih 
Sky  Btit  whidi  the  bill  ftll^geft,  iraa  really  pnrebaaed  b^  B. 
Mkn  'mi  Carter  johxily,  T)ie  bill  seta  forth,  minutoly 
V  detoll,  ft  large  aniOimt  of  pit)pert^,  reftl  find  ppereotal^ 
^tte  tele  in  BaH'Connty  and  Baker  Goimty,  Georgift^ 
ilftcrfh  the  Territ^  of  Florida;  that  Carter  and  Jordfta 
M;  fn  the  prc^erty,  add  fnstead-of  cftusing  it  to  aeD  foirly, 
fn  and  states  many  fraddnlent  detiees  -resorted  to  by 
to  depreciate  it,  bo  tbftt'  by  anch  false  and  fraiidiiltal 
^'they  became  tKie  pnfcliasefB  of  property  fairly  worth 
t  *Otie  Hatidred^  Tboixaand  Ifollairgy  for  about  Twelre 
Bftnd  Dollars;  and  that  instead  of  're-aeHing  it,  as  tlisy 
lionnd  to  do  by  the  agreemeofty  they  had' appH>pfriatod  it 
'  Aeir  own  use,  and  had  refused  to  'citdlt  the  debts  widi 
t&e  sihatl  sanm  for  which  the  property  was  bidolf  by  lliem. 
bilt  alldgefty  as  one  reason  which  induced  the  defendants  to 
1  this  fra^dnlent  manner^  the  faet  that  Tfarren  Jordan 
Sfe^omii  infirm  lind  t[Mich  enfe^Med  ia  body  atJd  mfbd;  and 
beliered  he  would  never  be  able  to  hiring  theAi  to- an  a6> 
^.  The  bin  ditPtine<ly  alleges  that  they  recoreted  pro* 
;  lufBtiant,  at  a  fiiir  ^ash  yahie,  to  pay  all  iheir  debts  aild 
(Is^;  and  leave  a  balatioe  of  $75,000 ;  andtfefa  fordi  tte 
My  pni*ohaffe^  at  each  sale  speeifically,  and  the  frauds 
iced  ht  eat!h  sale,  and  the  prioea  it  which  It  inm  bfcT  off. 
iio'aileges  that  they  had  recoYered'other^pn>p€irty,  whieh 
neV^  bfonght'to  ^ale,  and  never  eredited  at  atty  saaa,  bat 
otfriafed.  Warren  Jordan  died  soon  after  theee  tt«nsfto- 
p  ai^d  Reuben' Thornton  also  afterwai^ds  died.  The  com- 
ast  admh)isrten?d  On  the  edtate  6f  Warren  Jordan,  bnt 
^fThofhtoti'died  insolvent,  and '  had  no  aftniiAtftitor.; 
An  it  statetf  dtf  the  mson  Irfa;^  he  was^t'a'party  to  liie 
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ttrjgpal  hilly  bat  also  states  ^t  hsb^n  lu&.dfatli  ha  badnk^ 
a  negiro  of  Warr^  Jwjlan,  ai|d  l)a4.iH4  wofov/iid^tof  ^JP 


3Rm  hiU  iMb«Br  a11aga>  that  BoQaBfia  &  J^j^^^ad  I|^ 
IskCaiMPc^Btill  bal4  <9flb  iMr  daiias  a|pMp«t  W^efi  Jb|4fMV 
«A  pretends^  Ihat.thej  w^ia  aapoid;  aid  that  S.  3|,  J^Hw 
1mi4  Mistitated  hia. action  at  Law  ia  l^piq^  Soperipr  Go«tt^ 
Kgaiosi  the  coaaplainant,  as  a^O^nistratriz  of  Warraa  Jqi4v^ 
W  the  note  for  ^3^,  ax^t  that  Garter  icas  joint^.inlcnirtsi 
frith  Jordan  in  the  recovery  wu^t  on  this  note,  an^  t}iat  thqi 
jointly  planned  and  ejiecuted  all  the.fra^is  charged,  aiid  fqe 
jw^tlj  int^estedin  the  Qpoik:  diat  m^qy  of  th^  facta  aUegec^ 
the  Gomplainant  was  unable  to  disceTer,  wit^qat  a  fe8<^  to  t&e 
eonsciences  of  the  defendants,  and  that  the  d^endants  Itsd.ta- 
ken  ohmrge  of  many  of  the  papers  in  the  oi^»  and  kej^  t&e^^ 
^nd  prayed- that  they  be  required  to  ezhibjit  themlfior  W  i^ 
inspeetion,  The  bill  prays  an  injunction  of  (lio  Cownon  Law 
a^on,  that  the  defendants  be  compelled  to  account  fgr  the 
property  a(  a  fisir  eash  Talae(,and  compelled  to  credit  the  jfn- 
Cfeds  upon  their  claimsi  nntil  satisfied,  and  that  the  contract  he 
iqpecific^Uy  perfonned*  l!here  are  seyeral  alternative  skayvis 
in  the,  bill  on  tins  state  of  &ct&  The  bill  was  retuniied  to  ^ 
SToyember  Term,  1852,  of  Troup  Superior  Contt. 
\  .To  this  ViUf  the.  defendants  filed  tbeir  seven^  demvrev  anA 
fl^as  to  the  jurisdiction  of  the  Court  of  Chancery  pf  .the  County 
of  Tnwpy  on  the  ground  that  both  the  defen^aatd  rettded  in 
tho  Cvwty  of  Baldwin,  and  accompanied  their  pleas  with  |a 
fnswv  VDL  sapper^  of  the  pleas,  specially  denying  diet  Citftor 
llfad  w^j  interest  v^  the  note  sued  on  at  Law.  These  dewiweiy 
iind^  plea^  w^^  over-mled  by  the  Jydge  of  tliaCinsait  Cear<» 
i|t.tbe  May  Tenni  186^  i^nd  the  defendants  «aed  put  a  writ  ^ 
enror  to  this  Court,  returnable  to  the.Aag^st  Tenn,  atDecatni, 
1858,  at  wbiph  Term,  the  canse  was  continued,  and  was  afier- 
irards  determined  at  Siacon,  F,ebruary  Term,  ]j854.  And  tW 
decision  upon  the  ifrit  of  error  was,  that  the  Court  of  Chweeiy 
of  Troap  County  had  jurisdiction  for  the  purposes  f^  diMewvtrjfi 
Oidy  f  hot  tbst.tbe  rtUrf wi^nf^t  puist  b^  MU^t  i^  jihe  Cwitji 


1 .  >  •  .  ^. 

Joffdaa,  AdnUniatratriz,  4p-  •••  Jordiia  iCirf. 

^»^^  ■  -■  ■  ill!  I.lll    ■^■^^^■^^^ 

lf.B«kbrin,  bb  Atre  was  m  detendalii  tcrthe  bill,  in  «lM€oa»- 
tf  «f  Trav^ .  In  the. mean  tim^  m  the  defesdants  ebtamed 
m^  mpenedBOiy  the  eaiue  was  jprograaaing  in  the  Cirentt  Ge«ty 
pwding  the  iiaiie  on  the  writ  of  error  in  the'  Sapreme  Ooort^ 
An  order  wa8*pj»0Bed  at  the  November  Term,  1868,  giving  thii 
irfimdante  until  the  lot  ef  April,  1854v  to  answer  the  bill,  and 
i#deAMlt  of  answer,  it  was  to^  be  taken  as  folly  and  finally- 
eonfe^sed.  In  Inarch,  1854,  on  applioation  by  theSolici(oc;0C 
Ihe .defendants,  the  Solicitor  for  the  eomplainant  extended  thn 
lone  for  answer  from  Ist  of  April  to  Ist  of  May ;  i^oid  mooi^ 
dingly,  by  thig  time,  B.  S.  Jordan  filed  his  answer,  but  Garter 
did  not  answer.' 

In  the  mean  time  an  administiator  en,  the  estate  of  Benben 
IhomUm  had  been  appointed  in  ifae  Ooimty  of  Troop,  and  b#* 
Ivathe  netorn  of  the  remiUi^r  from  the  Supreme' Court,  the. 
Domplainant  filed  an  amendment  to  the  bill,  making  his  adQiin-r 
iifarator  a  party  defendant,  and*  also  making  die  widow  and 
duldren  of  Warren  Jordan  parties  comj^nants.    The  amende 
■ei^t  further  alleged,  that  the  administrator  of  Reuben  Thorn- 
ban  was  claiming  a  considerable  amount  as  due  for  the  sendees'' 
Bff  said  Reuben,  in  bringing  the^  pipopertry  to  sak^  iftid  for- 
ttoney  advanced  by  him  .in  the  ej;e9ution  of  the  agreement;. 
ibA  pcayed'adiscov^  from  Jordan  aqd  Carter,  and  the  said 
idmiDistrator,  as  to  the  serrices  rendered,  the  money  adyaneed 
Jf£  amy)  and  the  amount  which  had  already  been  paid  him  by 
Xordan  ahd  Garter  from  the  proceeds  of  the  sales ;«  and  alsb^ 
^■B^dihat  if,  on  the  final  aocounting;  any  sum  was  due  TherA'^ ' 
iOB,  tfiat  the  value  of -the  negro*sold  -by  Reuben  Thornton  might » 
b#  sei-eff  tolins  amount,  i»  the  estate  of  Thornton  would  be  other*-. 
ir«e -vnable  te  aeoonnt  for  the-  value  of  'this  negre«    This* 
imendment  aho  set  forth  a  large  amount  of  other  property  and 
Dseiiey,  wbj^h  had  been  received  by  B.  S.  Jordan  «nd  Carter^  ^ 
Mife-staited  in  the  original  bill,  bat  di8eo\'ered -since,  and  addeC* 
imiher  prayer  for  relief.    It  was  ako^  agreed  that  this  amend*- 
ftalft  sbJoidd  serve  the  purpose  of  <«ii»iMwndmeiit  aod  a  sopp}^'- 
MOtal  bill.    Te  the  aUewance  of*  this  amendment,  the  dstfenA-  v 
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;li«d,;l7ttid6eiMii,aiadt«lM«gMIiaiftUll 
'  eriy,  and  that  loah  a^Uil  oonUl  JuiTa  no 
ttaa  ttiated  ia  tha'  Coounaa  Imt  laeofd,  in  aid  < 
Hm  ar  defenaa,  of  i^eh  tiia  dSwararf  iraa  Booglbt. 

Sd.Be6aase  abill  f ot  discovaigF  eouU  not  ba  eouaerlid)bf 
attModmeaty  iato  a  bill  for  veli^.  The  nuotion  to  aaieiid  ma 
tfigaad  at  the  laat  Maj  Tern  of  Tvaap  Bap^rior  Gaaf^  mA 
Iha  amendment  imB  not  alkHlred,  and  ta  tfaia  rafiag  the  aoah 
ykamant  aiscepted. 

!Bkk  oMipIaiaant  also  fiad  tmo&fAoiBiB  to  the  ■nimjiafB*  8. 
Jordan,  as  ineofficient  and  erariye  in  many  popjitB.  *Oii'th# 
OTgonenty' the  Qoart  faiflaw  eaahiintii  three  of  thaae  leeHieaBi 
aad  ordered  die  said  B.  8.  Jordan  to  aasirer  orar;  and  te4Ui 
friing  the  defendant,  B.  S.  Jmrdte  ^azcepted;  and'  aln  eaed 
o«  )uB  writ  of  error  to  thii  Govt 

The  raaiaimBg  eae^ptiQaa  were  orer-ralM  hj  the  Ooost  be- 
leai!,  andthiooniplainaiit.axoaptad^     • 

IHcring  this  sasoe  term  of  the  Sapefiof  Court,  theymnAMar 
fMa  the  8iq>reme  Coart,  eantainiag  tiie*dec]aieii  of  tfniOoiat 
ea.tbe  fermer  writ  of  ecrea,  was  retaned ;  and  Ike  drfeaditofs- 
aOTod  to  iittke  it  the  jadpMnt  of  the  CSremt  Cenrt  at  that 
thM,  aad  to  vacate  the  proeeedhga  had  iA  dia  Cireak  OmI 
ptadiag  the  issue  for  the  wHt  of  error  in  the  Biqpreme  Ooart^ 
eii^Mially  so  far  as  saqh.  pnwaacftags  were  ineonsitftent  wilh^ 
e4M|  as  a  eaee  for  di$eav0rf  a»%.  To  tids'  the  eoaajpiaient 
obj^aeleA,  aad  insialed  that  as-the  defeadanfta  had  snad  oat  as 
sa|pani4sM,  asd  bad  ppogsessed  with  the  oaSe  mhmt^gtty^  ttsy 
were  boand  bj  the  proceediaga;  ^and  that  they  had  tkq$waifei 
oli^aotions  teihe  jvriMiotien,  aad  moyeddw  Ooart  t^  fM% 
the  order  enteriog  the  remktkurj  so  that  it  should  not  pr^ 
dioe. their  subsequeat  proeeedi&gs.  The  Oqartrefonedio^pst* 
ifjjr  the  fn^mittitur,  aad  daoided  that  the  praoaadiiigs  ia  the. 
Qiloait  Court,.pending  tbearrit  of  error  ia-tha  Sapraaie  Govt 
were^l^;  and  to.tfais^daoision.thecoa^Uiaanteao^tad,  dm 
»  filbi^queiit  day  ip^  said  tann,  the  ^MapkLiaank-aaovadaa^i^ 
der  sbsohite,  taldiig  thk  UU  aoalessed^  as  to  Cartes;  irtach  sr- 
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kr€ke  0<mi;t  belov  refoBed,  ancl'llAi  aIso  m  sarignel  fbr  error.- 
l!lie  sevteal  weeptioiiB  in  Awe  eron-writs  cf  error,  oe  ii9«r 
HBigned  in  a  eonsQlidation  of  the  records^  as  errors  i9  tke 
Dovt'below,  and  adtedt^  be  reneired  fey  tbSs  Court. 

'  B.  H.  Hill,  for  jdaintiff  in  error. 

43.  J.  HoDoKALD  and  H;  Wambb^  for  defendants  in  error. 

By  ths  Caufi.'^'BsNmsQy  J.  ddiyering  tke  o{)inion. 

la  duB  ease  the  eroes-bills  of  exoeptibns  were  keard  togefher. 

One  of  the  assignments  (yferrw  made  bj  Mrs.  Jerdonon^er 
M  ef  exoepti<ma  was,  that  the'  Oonrt  below  gave  too  mnA  ef< 
bM  to  tbe  judgment -of  this  Oomrt,  iAd6b,  had  been  remitted  to 
tkat  Gobrt.  It  seems  that  the  bittof  eieeptions,  on  which  Aat 
remitted  judgment  had  been  rendered,  had  not  been  made  to 
)perate  as  a  iuperaedeoBy  'and^eo  that  sabseqnetat  to  the  allow- 
inifis-  of  that  bill  of  exeeptionSy  steps  in  the  ease  had  been  taketi 
m  die  Oonrt  below,  as  if  no  bill  of  exceptions  had  been  asllowed ; 
ind  that  when  the  remittitury  with  the  judgment  of  this  Court 
m  tke  b3l  (if  ezeeptionB  reaohed  that  Court,  the  judginent  was 
bsM  by  that  Court  to' operate  as  if  there  had  been  a  superBede- 
It  in  the  case— as  if,  since  the  ttUowance  of  the  bill  of  excep- 
ioifa,  *no  «teps  at  aI11»d  beentaken  in  the  case.  '  On  this  hold- 
ing of 'that  Court,  Mrs.  Jordan  found  one  of  her  assignments  of 

'Th»  fifth  section  of  the  Act  of  1845,  ^ch  organises  this  ' 
OoifCy'Contains,  amobg  others,  these  words :  *^  Upon  the  deds- 
LdH  of  said  Supreme  Court  on  matters  of  Law  or  principles  of 
Equity,  which  may  arise  in  the  bill  of  exceptions,"  ^^  the  Court 
iUl  cause  to-be  certified  to  the  Court  below  euch  decision,  and 
Marcl  aach  order  and  direction  in  the  premises,  as  may  be  con- 
dltoit'wit]i  the  law  add  justice  of  the  caise— which  decision,  so 
ralideredj  and  order  and  direction  so  awarded,  shall  be  re^pec- 
tet  ^pd  carried  into- fall  effect  by  the  Court  b^low".  {Oobb^s\ 
tftf.  450.)  '  The  decision  rentitted  is  to  be  respected  and  car- 
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rifid  inte  /mA  effdct^  Thb  is  the  laagMge  of  the  SteMt^ 
A^  if  the  Uw  wore  lUffMrent,  what  would  the  higher  Coni  be 
worth? 

What  odds  dlMe  it  nuike  that  4  iijMfweJrei  ia  DOt  ohtuaed! 
Whether  there  shall  be  a  tupenedeoi  or  not,  ia  optional  with 
the  party  excepting.  If  he  dees  not  do  whaA*  is  HiiiooBSBiry  ti 
make  his  bill  of  exceptions  operate  as  a  9uper9idea$j  the  othff 
pasty  may  go  on  witii  the  case  or  net^^at  fiis  pleasro  If  hi 
ehooses  to  go  00,  he  must  do  so  at  his  peril.  Taking  the  ehaa* 
eesof  an  affirmance,  he  must  ran  the  Bsk  of  a  reveisal;  aadas 
by  an  affirmmce  he  would  gain  all  the  groond  he  passos  em, 
so  by  a  reversal  he  most  lose  it  all.  The  words  whieh  I  haft 
qgpoted,  defining  the  effect  and  operation  which,  a  jodgiqsBtef 
Hub  Courtis  to  hsTe  in  the  Oomrt  below,  oome  in  the  Statats 
elksr  the  words  wfaioh  relate  to  a  M^MrteAat,  and  thsaetea 
they  cover  cises  in  whidi  there  may  have  been  no  tii|MfsedMi^ 
as  well  as  those  in  which  there  may  have  byeen  oim. 

1.  J!he  Court  below  was  righ^  therefore,  in  holding  that  tht 
judgment  of  this.  Court  was  to  have  as  mooh  eSeet  and  opera- 
tion, akhoogh  there  had  been  no  liiperte^leas,  as  h  would  have 
had,  had  tiiere  been  a  mpenedeoM. 

,  The  important  assignment  of  error  on  the  part  of  Mrs.  Jor- 
dan, is  that  which  she  founds  on  the  refusal  of  the  Court  hdov, 
to  receive  her  offered  amendment  of  the  bill. 

The  bill,  as  it  stood  under  the  remitted  judgment  tf  iUi 
Court,  was  only  a  bill  for  discovery^  The  effect  ef  that  mil* 
ted  judment  was,  that  as  Carter  and  Jordan,  the  defendaals 
in  the  bill,  resided  in  Baldwin,  the  Court  in  Troup  had  n^sadi 
jurisdiction  over  them  as  to  authorize  it  to  retain  the  IhU  ag^init 
them  as  a  bill  for  relief^  although  it  might  retain  it  as  a  bill  for 
discovery. 

The  amendment,  had  it  been  allowed,  would  have  had  ths 
eSect  to  turn  tiie.bill,  thus  being  a  biU  for  discovery  only^  iptd 
one  for  general  relief  and  diseovery,  and  so  to  comml  the  da* 
fendants.  Carter  and  Jordan,  to  come  out  of  the  county  of  their 
residence,  Baldwin,  and  defend  themselves  in  Troiqp^  generally, 
against  all  the  matters  that  would  be  oontained  in  the  bilL   ■  The 


Jwrdan,  «dmSiiiftntia,  4e.  vf.  JoMk|i>i«  flf 

■Atl^.  cdseadj  oontamed  i^  the  bill  were  manj,  various  i^d 
aomewhAt  complex ;  andthey  were  made  Ike  foundation  for  m 
oljiuM  on  the  jpart  of  the  plaintU^  smounfing  to  from  $75  000 
tA.1100  000. .  And  the  matters  contained  in  the  offered  amend- 
mant  wero  bqA,  .that  if  tk^  aotendment  had  been  received^  the^ 
mnat  bare  rendered  the  bill  mn^h  more  bulky  and  Complex  tha» 
it -already  was.  « 

*Tke  effect,  then,  of  the  amendment  had  h  been  received^ 
wienld  have  been^  force  Carter  and  Jordati  t9  leaye  BaUwiSy. 
the  county  of  their  residence,  and  come  te  Tr^np,  the  County  of 
the  lesidence  of  the  pkintiff,  to  delbnd  themseWes.againrt  ^ 
caae-  of -such  futgnitude  as  this.  And  to  produce  tfiat  eieat 
Hw  doubtless  the  sole  purpose  of  the  aaseodment^  as  wiS  be 
mtm  from  what  was  the  natare  of  it 

What  was  the  nature  of  it?  Was  it  of  such  a  nature  thai  ik 
wipald  have  warranted  the  Court  below  in  receiving  it  te  pre* 
dace  the  aforesaid  effect  ?    This  is  the  precise  question. 

.  Anamng  the  things  which  tfie  ameudmeMt  proposes  to  do,  is 
ta  aal^e- Anthony  R.  Thornton,  as  the  administrator  of  Reuben 
Thornton,  deceased,  a  party  defendant,  to  the  bill;  and  te- 
state, in  substance,  that  Carter  and  Jordan  owe*hiia,  as  sosli 
adrainistafator,'a  debt;,  and  'that  beaw^s  .Mrs.  ^rdan,  as  ad^* 
ministratrix  of  Warren  Jordan,  anetheif  debt:  and  t&at.  the 
e9UUe  pf  Reuben  lliornton  which  he,  AaAony,  represents,  is 
insolTentc— not  that  he,  Anthontfy  is;  all  to  the  end  that  Car^ 
tar  and  Jordan  may  be  pro)iibited  from  piqring  him,  Anthoiiy» 
tk«  debt  which  they  owe  hint;  and  may  be  compelled;  instead, 
tOipay  the  debt  to  her,>  Mrs.  Jordan,  in  satisfaction  of  the  debt 
ovad  ^  her  by  Anthony. 

•  la  what  is  thus  prop^^  tabe  Stated,  by  way  of  amendndent^ 
of  such  a  character  that  it  would  have  warranted  the  Court  be- 
low in  receiYlng  it*— in  receiving  it  to  produce  the  aforesaid  ef- 
fiMt;  for. if  h  is  not,  there  clearly  is  nothing  proposed  to  be 
stated,  which  is. 

Jt  iff  sc4  of'  such  a  character,  and  for  two  reasops — ^First 
What  is  thus  proposed  to  be  stated,  makes  such  a  case  that 
if  taken  by  itself  it  has  in  it  no  equi^ ;  and  if  taken  as 
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pHt  of  the  bill,  it  ie^veB  the  hill  <^  ril  tbe  e%m^  whish  il 
kM  in  it»  by  rendering  the  bill  mnltifiuieaB. 

As  to  the  first  reMon.  Ab  long  as  Anthonj  R.  ISionloB* 
JUmM{f  Bolrent)  ihe  oreditors  of  the  oetAte  he  reprwenlB 
not  oome  to  Ion  by  my  maUriiniliirtfation'  of  ibm  estiAe 
hk  pert ;  and  this  whether  the  Mete,  itsdf,  is  solvent  or  i 
vent  For  any  mal-administratioD  he  will  be  personally  liaUs 
to  ihese  creditorr;  and  being  solvent,  he  will  be  able  to  nliks 
HOod  any  personal  liabSity.  1Mb  bMig  so,  what  primiplo  ii 
llhsre,  of  Law  or  Equity,  that  will  justify  those  credilon  to  in- 
tstfiare  with  his  administration,  by-oompelling  his  dehtors  ti' 
pay  their  debts  to  them,  rather  .than  to  hinh?  There  is  mmtk 
flnch  interferenee  is  aHowable  only  whjen  the  administrator  M 
personally  insolvent,  so  that  it  wodd  be  dangeroos-to  i 
assets  in  his  hands,  or  when  ^otne  shailar  reason  edBts. 
seiteney  of  the  utaU  representfBd  by  the  admimslrator,  is  nsl 
a  similar.reason. 

As  to  ihe  second  reason.  Eveliif  the  matter  tfraspropossd 
to  be  stated,  by  way  of  amendment,  eontuned  in  itself  o^iatf; 
yet,  it  is  sooh  matter  as  makes  a  oomplete,  new  and  indopsnd- 
eni  ease — a  ease  that  might  well  exist  in  a  separate  bill— « 
ease  which  does  not  need  any  help  from  the  old  bill — m  eass^ 
Wiiich  the  old  bill  couTd  render  no  help.  Such  matter,  if  sd- 
dM  to  ihe  old  bill,  wonid  make  that  bill  nudtifarioos.  *  This  is 
<Asar. 

Kow  the  question  is,  wonid  the  Covrt  have  been  warranted 
in  reeeiying,  by  way  of  amendment  to  the  bill,  sndi  matter  so 
tUs^-matter  making  a  case  that,  in  itself^  Ited  no  equity  it  jt 
— ^matter  that,  if  added  to  the  old  bill,  wonld  have  rmdsrsd 
that  bin  mnltifarioiis-T*when  the  efiect  of^reoemng  it  woidd 
have  been  to  force  the  defiendants.  Carter  and  Jordan,  to  kayo 
their  oomty  and  come  to  the  [Aaintiff 's  coonty,  to 'defend  theoh 
sdves-against  all  the  matters  that  the  IhU,  with  these  aicktioM 
to  it,  would  have  come  to  contain  7  •■        . 

In  what  oases  may  persdfns  be  sued  tat  of  the  eomty  of  ihcir 
residence  ?  It  is  a  general  nde;  that  all  cases,  whether  at  Lspt 
or  in  Equity,  over  whioh  the  Superior  or  IniSarioi^  Covt  cr 


i  ha?)^  jurisdictian^  tre  to  ^^be  IrM  intk^CMiity  wlmtk 
IfttiM  drf€iidHit  recite".  Thii  nl«^  «s.fo  omm  at  Lot»  Ii 
A^dmetMmmaiid  of  the  Coudtittim  kadf ;  ud.M  to  iM# 
ikEqmtjy  it  is,  if  not  the  direct  eonmuiiid  of  ib»OoMtitiitk% 
of.whMh  thdlrai*  great  dovbt-'iii  mj  miiid^  the  tentb  of  a  Wil 
MMled  pnnaiple.of  Law,  nt:  the  prindple,  that  Equity  Mp 
k#i-11ie  Imw.  And  ovght  it  not,  tawoh  inore^  te  fottow  tte 
Ooostitatitnf  TUi  is  the  general  role.  To  thisgenendniK 
h»we?er,  the  Cenetitiiftioa  heiy  haiUj  nude  eteeptaooi.  Il  ex- 
•ipti  Ae  ease  of  joint  promiaeers  and  joint  ebiigoi%  of 
i0lle  reiide  in  one  eovnfy  and  some* in  anoAerj  aleo,  the  i 
wtmdotmtB  rending  in  atlMBienli  eoontjfrom  diat of  th#sui«^ 
her.  And  the  Gonstitation  nudces  no  other  ezoeptiona.  Oiighi 
Oovrts  of  Equity  to  do  what  the  Conatitixtion  has  not  donet 
Oo^thej  to  nudce  earoeptione  which  the  CoiiBtitiitioD,  9l^ 
ikifm^  having  in  mind  the  sobjeot  of  ezoeptions,  haa  not  thmi^ 
fli  to  SEMke?  Oeght  they  to  do  tfaii  in  the  ftee^  of  the  fa* 
tlttttheezpresiion,  <<  all  dyS  easea"  m  t^  etBunand  ef  Ika- 
Oenetitation — '^  all  civil  caaes  which  ahall  be  tried  in  the  eoim^ 
ly^wlifc>ein  the  defendant  modes",  when  taken  aocording  ta 
itaLemmn^fi-legal  import,  iaohides  cases  in  Equtyf  I  mist 
eiynss  my  denbt  whether  they  ought  or  can. 

Ooght  not  the  case  which  they  should  select  as  an  adttitinnid 
eaneptien,  to  be  om  in  whieh.  there  riioidd)  at  least,  be  aeaie 
efdil^  against  each  defendant,  and  soaw  privity,  as  betwesa 
an  the  defendahts  ?  Oi^ht  tiie  case  to  be  mdi,  Oat  m  t# 
those  of  the  detedaatswkomightreadeiHtheoemtjinwhUi 
Aasnit  might  be.  bnragbt,  ti  shedd  be  a  ease  which  wesdt^ 
hsrre  in  it  no  equity,  for  the  reason,  that  as  to  tlidnl,  ther» 
WDoH  be  an  adequate  remedy  at  Law;  and  as  to  thein  Mt> 
the:  other  defendants~tbQse  te  be  brought  out  of  their  coun- 
ties, it  should  be  a  case  which,  for  another  ignuron,  would  hsue 
iiril  noequty,  ¥b :  theTeason  thaty  as  to  ail,  it  would  beiM- 
tiinteus?  Most  oertainly  it  ought  not  to  be.  JhwniSmtf 
Oe«sts«rB)ui^  ought  not  t»  make  the  pfessnt  ease  an  sridi^ 
vesat  enoepiuuL 
'  jBJiiii)  itih>  ow»  mti  mik  m  »■♦  »  htm  kt  Hm 
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lim  of  jmrisdioikdi,  gromig  out  of  'the  ftkct  ihftt  (be 
of  tlie  deftfndaiit  is  in  a  differeat'  conntjv  from  tluii 
Ae  oait  has  b«en  Vroagfat,  if  it  were  the  "wmaom^Btiebtmimk 
dl  ihe  defendants  reside  in  the  county  of  the  snit;  stiBj  alush 
ilMtter  als  that  in  qnestio^y  proposed  to  be  added  to  the  US, 
could  not,  according  to  any  rule  of  Equity  with  whidi  we  «&» 
afoqnainted,  he  admitted  into  the  bill  by  way  of  amendment 
Hew  much -mbrey  then,  is  this  so,  the  case  hein'g  as  it  iaf 

.  The  decision  in  CHlbert ««.'.  Tkamoiy  (8  KMy,  575^)  ia  a  di- 
lact  anthority-to  show^that  defendants  are  not  tb  be  broQ^ 
out  of  the  county  of  their- resideiuse/ upon  such  a  case'aswedd 
be  pade,  if  the.matter  aforeijaid  were  admitted  into  the  bil^bji^ 
way  ef  amendment.  *        ^     .  • 

*  It  was  said,-  by  the  Counsel  for  Mrs.  Jordan,  that  these  were 
not  the  objections  to  the  amendment,  presented  inargmDeattO' 
the  Court  below ;  and- it  was  insisted,  that  therefore  they  diq^ 
not  to  be  considerecl  .by  thia  Court.    But  the  judgment  of  the 
Ooort  belpw  is  gen^l*^is  not  pi^  on  any  expressed.  greniiL 
If  any  good  ground  exists  for  it,  ought  not  this*  Court,  there* 
fesre,  to  presume  that  to  have  been  ^e  «o;iie  by  which  the  Court 
was  influenced?    Besides,  are  parties  to  1^  lesliiiicted  in  tl^ 
Court,  to  the  same  arguments  which  they  u^ed'  in  the  Gosit* 
Wow? 
'  The  matter  aforesaid,  then,  relating^  to  AaUtony.B.  Them- 
tOBf  was  such  as  could  not  properly  be>  )dlowed  to  be  added  is 
thti  bill,  by  way  of  amendment.  * 

But  the  i»mendment  containing  this  mi^^r,  waa-oQaned  asa 
wliole,  and.was  considered  as  ar  whole.  •  -liag'  part* being  iiair 
as  was  not  dlowable,.tiie  whole  was  rendered  snA  as  was  lut 
allowabie*  t       .  ... 

[2.]  Vhe  refusal  of  the  Court  below,  .therefore,  ta  allow  the 
amendment,  was  right*    .,  •  •  >•       -.    • 

BtUl^Jtw  not  improper,  pechapsy  to  say  that«there  ia matter 
in  the  proposed  amendment^.*  which  it  wouU  bov right  io>  hafi 
poiin  the  biU^  via:  fkl}  that  malter  which  fela4ie»  ta  ^  pes- 
session  of  the  negroes  in  Florida,  by  Long,  and  that  w&iehi^- 
laliato  what  the^  defemdants-vealittd  i«Ht.^  ether  jnfmtgf 


mBMinn,  abgjcttf  ^liwiit,  wi.      nn 


—         ■  H — - — • ■;''■'        ■  ■      '  ■ 


«iy,  and  would  be  is  harqpiMiy  widi  what  it  khready  in  tkllfl^ 
and  donbtlesB  Ihe  Oouriy  on  a  popper  application,  wqdd  9Skm 
Ikem  to-b^  added  to  tbe  bill. 

A  namber  of  j&a^qa|ttk)ivi»  for  inavHclencgi,  were  taken  to  thr 
answer  of  B.  S.  Jordan.  Of  these,  three  were  matained  by 
the  Court,  and  the  rest  oyer-mled.  To  as  much  of  the  deoiik 
ipn  as  aast^ed  the  threcy  B.  *S.  Jordan  excepted ;.  to  the  other- 
{duri^  en*  tpmoeto^iii^Hni^lforiSan  incepted.      '   "    .  ^^   *«^-' 

The  same  law  is  appEoa^  to  biith'parfs  of  this  decision. 

[&4  3irheiiisanpisiil^fiiK2  IKUt  b9^  pf  (i»  Mff er  js^ 
plaiiHif  in  Equitgr  eniitHd  to  haw  ffooi  a  defmdaAif  J^ 
J^^rt  ehmcery  PfaHie€  k  il(  ^iy  that  ^  Hm  nalffwy /tiU 
aiuHrer  wli^eh  a  p(4iotVis'ei^^Efed  to^f^iiire  frod  Hich  8eW 
iani  ufra  ike  reeerd,  is  ^uffi^^ieQt^  lAow'p  bjr  the  fbrm.  oi 
words  made  use  of  *in  the  hiil»  fi>*  ssiiairiBg  au  answer^,  viz: 
'  that  the  defendant  maj,  upon  his  corporal  oath,  atoardinif  4o 
|tMP^]|)e8]L|a^d  utmost  of  ^s  Ipowledge^  rcjip^kction,  jnformatloil 
abd  beKe/,  full,  ttvn^  direct,  p^fl^t  and  sufficient  sjgiwer 
to  all  and  singmlar  the  sevesat 'matttfrs^aid  ttllingB  here&ftnUs 
mtftifk\%i^MA^^^i$  fult3r,.M4.  .j^tiiwl«r)jr.  ^as^ if. the.  Mne 
were  here  again  ha^^.mA  W  4h0qpit»  J«yj»«»^  ^9^fl^ 
tiiLodf  intersogated.' "    (2  Danl  Ch.  Pr.  246.) 

9Hti^iki  devftt  11^'  imd'Widi  this  for  guide,  it  buiWaui'  % 
ikMC  easy^  steipU  sffsir  tb  aMwrtiSn  wWthef '«il^  MM^  is 
iMfeienfly  fi»or  IM;  4iM  glided  bif  tliis,  ire  flM;'tae<i|% 
wrMg  in  iMcAr  pArt  of  this  decision;  and^to  g^-fala  a  'Itm 
detail  to  show  that,  would  be  a  n^efe^e  Wasle  ef  tifne.   ^*    *"  *^(' 

Thisj'ndgment,  thexefore,  ed^  te  be  sAnnfri. '  And  tUs 
dispfte*  ^'tte  d»e  l^i^ht  up  by  B.  S.  Jordan. 

[4.]  The  Court  wss  i%hifn*refall^tol6t  the  billW^e^ 
as  fAnfess^d  l^  Carter,  His  plea — ^a  plea  in  bar,  wss  still 
niMKlipesed tif.  As isiig htfitiMit^'^,  4be  ^Intif^ hal  ne 
d|^tj»'e»Hibr*a«f4«urif«v  The^l^ev^  ^f  (he  plear  wn*, 'pe^ 
hafs,  to  prelect  Catter  fromevir  having  to  answ^i*. . .  •      '  ^ 


■  I  ■    ■    1       ■     ■  I  mm    I         -  ■'■.■■-■■         ■       "^^^Tg^ 
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Voi  47,— RoBEitT  (^ojLLnqs^  ^liai^ff  m  error,  tp.  Wiil9Ai|'& 


nt)  A  peoldkirlid  h^  AtiiWii^  at  LtV  awfefcyigM  ia  U*  «teti  oft 

':*%miii  tflvwW  the  pUilvtiff  a  a^tiee  to  M|»M«r  iMtrtiM.-  U  if  ,4mM|I 

.,(«i««tlMi^llid««t'so,  heapti.at  MtMney  at  Law  or  Atlomr  V  M* 

jr«V>  tti>^};^«  is  .»ot)  b7  the  Act  of  1860,  ^'  to  f^;iilaee  the  UMmtmj  0  Ay 

'  toM^  at  Law/'  iocon^teat  to  *pr^  th^  giTlng  bf  the  iicilide.    '     '   '^ 

tlj  Ad>raAfi  payaUtftd  «A'BCk4b.''  aad  iniori^  «A  BCMb'':  4Hi( 

ihat  jrlMi  >hdi,Ue  tnAerMMenl  b  the. in^eneaeat  of  flie  bask  aai  ait 

'  XMioDpeit  in  Bihb  Svpepor  C|o*t,    firod  iMftm  Ji^ 
'  *¥liiil  wu  an-  aotiCRi  of  smuMflit,  broiiglit'  %7  JohotMi^gHMt 


ffSQM..  •     Oo^ictHfi^  Deqimbir  151^.1^ 

jBmty.QAalt  Five  Tkoaaa^.}l<fUm^  yrigt^  x$fti\(fir'^^r^ 

t»e4a«Qooniti  of..  D.  l(AQoua4fiiL. 

W.M.  Ckric^NewYo»k.      .      . 

V       Bay  Robert  Collijw,. or --tr^,.  .....         ». 

,  JSKj.WiU|»m£»Johii|OBaroB4i9^.  .       < 

ftqamTCoLUW.* 
^  M  Maeoi^  -Georgia  Januar;  U^  1844. .  .^ JlaQiHTe44)m  tbe  iq|h» 
^ft  j&*Qia  Robert  Oottiocbr  TUrty  ligU  lIuji^»od  and  S^^wAh 
aeven  ^Va  Dollars..  .      \  Wiuiam^^  JoavaoK  k  Gff.. 

PerJo8liiia.A.9«ilk 


■-*■•■  s -•-  •  ■  ■  •   • 

*"■■  ■      i  •  ■  ■ — >■      '.    :         '■       •-  ■     ,  .    •  ^ 

IKmM,  No%Mlb«f  aoth  1849.    Se««t^  on  «HiB^  dtifl 
ftitt:Botort  Cdlll%  Oie  Hwfeeit-ud  Bitty  ai^t  ^  DMn 

liiplBtldDk;  Mfl^0|Mfliq7,  •^itet  di-«M  tn«h  iby  «l  J«M 
IfMf;  tte  ddfandiM^  b/  IfilfiMA  K.' lMQfdMir«ill^  ftfM 
.plfthtiff  wAltte  iiAthJtt  trstv  Md  Mft  SriilA(-lii«^«lil»'fi» 
•oribet  by  fivr^-miMl  that  phuntiff  hu  failed  to  proceed  to  eol* 
Udfttil^iU^,  Ad  that  the  Mlia  Joha  Peabody  vaa  cashier  ef 
the  Insaraiiee  Bank  of  CoIjuhbuB,  in  thip  State,  and  ike  eaid 
^  vr  ekriMAte'irtki]^^ 

«Hrfc^'<h^  "beftM and'  «M  «f  mkt  Ubik.''  On  A«  lyM) 
plaintiff  offered  in  eyideDee'tfefe  bilMT  wMMgl^;  (iigijlft  gljl 


X    >  *V»uipf#»:Nei|.V^e«,  jUiiivd  St  aim  or  Aii«mu^ , 

.  X)m  the  iiitati«di  4»]l^^  Api^  in,^  ye^r 
;«i^.41mi.  reyieeti(»f  D.  lb  A.  Weeson,  ^.AJezi^^der  RobsriiQf^ 
Keteq^  Pabiic,  didy  aJMtted.and  vyffisnx,  ^in.  the  OilQ:  of  ifey 
lMt9  idid  greeent  .the  ofiginal  hill  of  esduuDig^  her^Eui^  ainieke 
^Uo  4ie  i»j^  Teller  ofthe  LaFe^yette  Baxikjiii  this  C^jf^ 
l4wyp  tbaaame  is  made  iiayable,.^ev\d  deituu^d^  ef  Ju|a  pay- 
Ha^t^  iriuch  he  rpfiued^^sayi^g^  ^'£[0  Fupde;'.  TYherefore,  Ij. 
thit  sftil.  Notary,  e^  ti|0  ^ncigt  ^iforefl^  did  pjasyteet,  and  hj 
these  presents  do  publicly  and  solesinljr  |Mtest|  as  wellag^uiit 
t|^f  drai^er^  acceptor  and  indor^er  of  the  said  bill  of  exeh4tage^ 
Magunst  aU' others  ifhotii  it  doth  or- may  conceiti|'  finkx-: 
^^tbttpgey  ife^xbhfQge  a^ditUiidsts,  dantages  and  mter^stsilitlui^ 
iMUTed^  aAd  hereajfter  to  be  iaco^ired,  for "mnt  oittM^piMilt  eiP 
ibe  said  bill  of  ezcbange.  YUs  ddrne  and  protested  in  the  iSiXf 
^fifeir  Itor)^  in  Utiii  presenile  of  ^ohn  Doe  ftnd  BSohard  Soi^' 


-And  I|  the  ssid  notary  pubUc,  da  hereby  certify,  that*on'tiU9 


— r-^-r r^ '   •  >    -      ' ^ = -y .     ^ 

m^^Mk  A*7  of  Afoi^  I'did  iaif  Mnw  tte^wior  uidi«4»- 
-ttl  of  die  .m4  biU  .0f  exdiaagi^  wil^  nofiaif  of  J^  |r«)M 
Ihereof^  ut  die  form  oC  kw^  by  patting  the  eame  in-  the  Nov 
Yorit  City  Post.  Office,  directed  fo  them,  as  foUowi:  ""D. 
McDougali,  ColwnbiiB,  Oeorgia;"  ''  John  Peabody,  Bh|.  GaeL 
<IoI|iib1hi%  Gtaoigia;  tl4jhvft  CUU|«s.  lipfti  )4w^  fii^oqjl^;'' 
udfidnplleat^,.  ««|Ubert  QolnBe^.Jf^r  C^ 
beiiifftho. reflected  »lii^  j^^jreeMeiMBe,  ^,^:P^  Opeei 

. ...    \.  A..IL;fce9BiM%  .,: 


:  Zrtho  JAtro^potpon  ,of  thj^  b^  of  < 
cwl.oertifie»te,  the.dfffiw4wt  et^^    TImi  CouC^ WnM 
4M  olgoe^n,  and  jafiiodaA^e^ic^jMe. 

Oewge  8.  Obear,-«ironi)  feslified^'^llHiihe  ^ 
«d  with  the  hand-writing  of  Joehva  A.  Sands,  and  that  tti 
recoi^  on  the  bill  t>f  ezdhange,  dsM -J4n.  leC^  1841,  wae  ia 
bis  hand-ifritingt  that  Satids  irei,  ai  thM  iimi;  ^Mk  for  ike 
pk^tHT,  an^  now  resides  in ,  another  Stat^;  Hurt  "wMieel  pit 
on  the  bill  or  es^cfaange  tfi«"oredit 'Of  ^tOr  Hotember,  !l8l9,  hj 
the  dltectioh  of  plaintiff,  whose  elerit  &«  was,  Ad  hi  the  pe^ 
eiice  of  defendant,  and  told  the'  dUendsiiii  Aaf  tt  i«^  thr 
ambarii  of  hvi  sfilire  of  the  proceeds  of  sale  Of  StoA  an  JM 
iMcOunt  of  plaintiff  and  defetidaat,  Sbtd  ^'pkadCUP.  TMM* 
ant  took  the  bill  of  e^(diattge  and  lootol  M  it,  btti'  saM  i^ 
thing."    The  plaintiff  closed/  .•   '  v 

Defendant  thd^'  proposed  to  proye  \y  William  K.  fi>eGnf- 
ffiw^id  the  serYice.of  ^9^^  o^  the  pIkinlSff  to  HM^on  t|^c  1$ 
of  e:q;^ng9  within  three  moafhs.  ]>efendailt  dt^act^,  cift  &. 
g];aimdf  ttiat  at  the  tiine  of  the  ginng  the  notice,  witneiri  wu 
Counsel  fo^  defendant  The  Goort  siistained  the'^!)®^''^ 
and  defendant  except^.  Upon  an  agreeinent  betwreen  the 
parties,  DeGia&nreid  was  allowed  to  testify,  and  statedt'lhit 
he  served  tbe.foUowing  notice  upon  the  plaintiff  on  the  day  it 
bears  dj^te :  .    .     .     ,  , 


)V.  |r»i  jifJ^a^nifin  f .  Tonace.lMrebj  iM>tiiie4  to  0ommenM 

fn^.99^  tbt^nt^Ve,  deftcdJM  bUli  of  Mck^oM  Hi^^  ^  (Wi| 

|prMb9^  pj  ivffi  AT-i.sMl  avajl  myaelf.of  tfia  brndUk  of  tW 

9|a*irt8bia(»Qdi^.fiMe8mafl^  [    >  • 

>.         .  ^ .  ftoBBw  OoLLqis,  ... 

•*    .  ^■•. ■  •  -V        *       -.      -.■■^     ■.    •  .  .         « 

B^Bkfird  P.  I^oaiyi  ^vonJbj  iiUwTqgatorit%.8tot»d^ ,  ^>.  Vm 

^  the  IiuHir^w^e  I^  {requ^n^  4n^.tbf  Httor  pi«tv^ 

ly^l^  and  BaW  John  i?6abo(ly  Mtiqg  ia  t^  4HK^7  iff  Cl^Mr 

(Ai4d'3aiik,  trom t^fir«t of  NoireiQJbqr,  1641, IjU  iho iioio  iif 

1^.4eal^ii»Sbpt.}84l  .....    ...^'..     ... 

Fbttnti|r  ofievod,  U|.  rebuttal,  ta  rend  di^  teaiiinoiij  of  Johf^ 

^pptiwioifi,  takea  bj  .}^mig^rio«9  a«i.  fii}Iom:.  VWitaeas  it 

Qr4iB^u7  for.  Sli^^    G;;3^iji*^\A)ib  s4f  G^j^t^a^^ 

i»Mt  t^  re^ov^  of  ilia  qfifio^and  <}aA  find  iijQ.  oyidQim  pf  ai\7 

aii^njptiatlon.OT^  having  b^ca  jprax^Utdto^tp^p^soa^  o«  t^ 

a«l||^ttof_Jpha  ]^^b0dy,  decoded.;  waa  aofoaivted.iriitboao 

j[>erson  by  the  name  of  John  Peabodj,  who  resided  atid  diedui 

Mi^ofigee.CQuqty^;  knew  another  by  ^e  niune  of  ^^u  B.  I'ea- 

^4j."  ^(Fo  the  iat9odlio^ou.of  w2iicli.evid#Mfl^  CsmmAt&t 

defendant  objected.    The  Court  over-ruled  the  objection  ^pd 

defendaat  cxjcepted.  ^      .  . 

.  ]^0Qd%al'8  Couaa^l  thisn  addresaed.tlie  Jury..  .  Ooaaacd  for. 

pljupiiiff  oonjnenced  bis  arguifteni  to  tihe  J^^i^wl)^  iemvf- 

ered  that  he  had  failed  to  prove  that  Ann  E.  McDoogald  (ra- 

fanjed  to  ^  a.otrtificatie  of  Xhe  €lerk,of  l^^qperior  Ceurt  of 

MuDP^^gea  PtKutJ^VibfleqaaBlly  intrqdnfiod  aad.jRB^  to  tiia 

5w^  was  Aa  adoiinjI^Cr^ijc  of  pa^iel  j|lot)o«|^a,  i^ad  p^rah 

pojt^to  re-ogen  the  oase  to  pcove  that  faai.    1^  tha.Coart 

alkji)r6d»  defejid^t  <^cting.   B,  ^1  wae  th^  awopi,  and  tca^ 

fiiad,  ^^'thali  he  was  acquainted  with  Apxi^l!.  MaPoagaM,.and  jtb»t 

flbe.yff  th^  ij^ij^istratriz  of  Dazuel  McDgagaU,  ^^o^waa 

dead' V. to  whieh,  d^oadant  objected.    The;  Govt  or^r-nikd 

thej>bj^o]^;pd  deit^jAdapt  excepted. 


48i       geffiannr  eoottr  i»  mm^fik. 


OovamA  for  defendant  then  re-aigeed  the  ease  to  die  Jwrff 
ndariBed^Ob  dftM  tb  d&arge  tl^e  Jury,  that  udeaajriakitiff 
Ifatd  dhown  l3iM  ffe  had  conAmeticed  takik^tAC  Oitaid  Meti^ 
.^a4'<»\^-^  ef  tfohanige,  wHhiflffire*  1B^^  tte  tV^!^ 

ftie  10  rae  fatdMen  ||iten  to'hitii  by  wiftnidnt^'iltoyttiMHbivW 
(the  defendant^  when  OcranBA  for  pltAtiff  iMM  M'Msoj^'tti 
eaae  a'seiMmi  tfoie/  This  the  Ooart  allowed,  defendesk  (Ajjeot* 
ing.  'Blainllirtlieii  ri&adin  evMsnoe  )a  oertifieate  fineln  John 
R.  Starges,  the  Clerk  of  Uie  Superior  Oovrt  of  Hw^^geeCfon- 
igr; SUted Oe IficK  ioif  t/tHb^y,  lWi,&dMpag, ih mMmjmm, 

M€D^tqeMi  tfdttbibMtrik  «f  OaiM  HoDMtg^  ak;%B  ffll 
df  eivAhAge,  ob  tbel^itfday  ofAvgost,  1851".  AiN/aWtfr 
<eate  of  Bdward  Birdsong,  Clerk  of  8aidtJtmrt,''Ated  iIhI  itflif 
itky  ef  IxofjBifibefy  1858|  stufingy  bt  stmtaAbi^  IImri  im  db(^a- 
rittiCMt'  ttid  odye^  ]hl^  hi  eaid  «tae;  JAnseB  i^dint  JUli  1|L 
KcftougiKI,  ilMnlstrfittrfar  of  DanM  lE^oiG^|{li^  aM«9tto 
Bb  foittd  in  W  oflfee"*;  VA  aH  of  ifbUh  d^ndhiift  oBftatal 
T6e  Co#Vptte-rded  Ae  dbjection,  and  d€^eM!hiiteMe|iteC 

Cocmtol  ffo  MiB&dAnt.i«q«ested  tUe  Cetvft  to'  iAaf|(t*  Ihtf 
JRnry-^— 

iJt  tn  tnktt^ra  of  Beeority,  the  Jni^  moat  be  wtiMiid  tiat 
<>AiM  ttfendM  tb  makeHle  last  Qi^ytajbht  on  flie  l&ill  of  et- 
'OBangea 

2d.  If  done  by  JohnsoBy  without  the  concurreiico  and  ipff^ 
lialion  of  OoUing,  and  with  a  full  kn6wle^  of  hlli^  0d&«' 
irl||rt4'^<f^  tN  erflSt.4Qto  not  takVthe  cas«  mil'bf  tlie  fltal-' 
■ate.       ■  '        ^  ■••••• 

8d.' If  UHTOiftirtbiEan  hold  that  the  ptfor&ldbrtm  ar^*  nM 
liMe%y-lli|Me  ersiz  theliC(flSitf*w6);MliatiriioiMeNe^ 

in  laakikig  a  p^jfrntti  on  Ae'  bid;  and  die  Ji^  mtat  tte'  ea^ 
flbd  tilat  -Collihs  dfd  intend  th^  payment^  on  the  paHStidaT 
dMff  anefl  xmt  ifikik  ^T(sfi§  the  Obiurt  fefhsM  Ho  IgLv^  aatf 

;  Kmtdkg  o^terthingta^  the  Couirt  c&at^  M  theJiily^^^TUt^ 
tluTf  Miered'Ctark^lhedinthe  City  of 'Ifew  Tori,  pla^l^ 
was  exeuaed  from  suiug  htei;  thai  if  FWibddfy*ir«i  dbia^'iiil 


*^'      ■.  ' ' '     '    ■      ■       . ■       •  .■ : T 

JiJ  .  ■  'I  ■■     '      I    ■    ^  |i  I  .n  ■  ^p   .  ;i        ■         ■   ■  I  ■  ■    ■       *; 

ilMiB.mi  no  i  Jmrnifltrmtinn  •on  hit  ^>«»^^^  ■*^****^^wtiiifwiifii 
V  to«ibg  tun;*  liuKt  itj^jUx  the  Inaamncy  B^pk  of  9!d««bi|% 
|ptaP0  titf  Am7  AMild  refKdi  tUl  iiMilbiitioii-w.jOM  cllj^mw^* 
tiee  neceasary  to  be  sued,  thugf  iwi  W'^I^HBed,  fimi  Atf  fVP^ 
4Nm^tka 96fdi)Qd^.«M  fkofeitt  fior. jdw  bm)b  wd  not  jp  i^i 
j^T^niJ.oiipafikjr ;  thsit  the  iwipU  fact  thai  ^GmUv'*  w^ 
addid  to  Ut  aane^  aid.tbe  «tt)ieivproof,  di^  lie  ^l^flCa^hw^^ti>l 
JkMk  »t  tbe  610^  ^RihMt  fiiitlw  {Nrpof  l^t  &ii  liH  wm  iMfOr 
JMad  by  14m»  fotr  and  on  aaeooat  rf  the  %^  va^.Mt  mffr- 
pwt  jHpooC to-jnake it'a lipuijc  i^uOeadof  a& m$vidfw4 JtWMM^ 
if^apjuipart;  that  if  &a  Jiyrj  beli#Fed  UuftpUwtiCr  opoh 
«fbctd  .4pU  agMlii  the  •MpreaBiiUtxire  of  D.  ^fbiDflifpU^ 
i^^HUm  ihr^  yQoatha  af^  i^oti.Qe  to-sua,  pjaialif  iim  jA^  to 
recoTer ;  that  if  they  beli^red  ^  pajmeat  oo  the  bUl  af  exr 
it^fgf^  tea^e^to  by  Obear,  mh  i^aeed  Aere.^^.th^  pnfence 
nC-  OoiliiM)  and  with  hia  haowle^e,  aiid^)«i  did  BO^  diaqe^ 
^^m  tbe  ^positiw.^  made  of  *b^  notiey,  hq  iriiii  kviii:lgr  ^ 
silence  bepg»#qoli«lent  to  hjp^  ■wonrr^  ^ 

To^l  ()f  whioh  ^har§e8|  Cogna^l  for  defioDdMt  en^ivir 
taA.^poB  theae  eeyiqral  wtoP^^M^m  ^^ 


DsQMFf  mo^m;  Cole  k  Shith,  for  plaintiff  in  error. 

.^I^i,  JiTisim  A^Pfl«;  far  dlfieii^ 

^  eie  CtMcrf .— ^BsNjKura/ J.  deliv^g  thekOpiniM. 

'  Aere  are  ^nke.a  number  of  questiooi  in  this  oaee,  but  onlf 
toroxreve^  decided.  The  dedaktt  of .  thgeae  •two  ivjll»  pv^iab^ 
prt  an  end  to  the  eaee,  and  the  ether  qaeati^ne  ace  of  litdt 
gfnapna  impertone^ 

Of  theflM9.two ^weetieiuH  the  Sti^i^^wf  Mr.  I^eOmfenrei^ 
ik^JMommy  for  CoUii^  a  eoapetevt  witneae-to  pmne  the  no- 
tiae  to  Johnaon^  to  '^  coifuneqee  anit". 
^'Tbejmt  ^18£0,  'J'to^wgnlato.ihe  itntinw]^  of  Attonn^ 
jftft  UoTy  declmMr-*'<tha(  it  ahnU  n^b^lawfid  for  any-Att^K 
ney  at  Law  or  in  S«H^MMp.4iait'V  ^^#it  ttotwiPF" 


40i      mfBm(tti  o0«jttT  or  flndMm. 

^_^. 1.:-!^ . «— —       ;   ,. : ■■  ■■    ■■ 

^^xtmj  iMlter  eri-  tinlig,  eiflrer  for  or  ig^tfatf^kk  diMif  «• 
kMirMge  of  irhiek  b?  lAaty'baya'acqured'froai  U»  dte^  m 
^Mm^tM  txiataieo  sndf  fey  YHwk  rif^e  i^httoaJhipof  o<lli» 
1^  Aftomrf ".  '  ((^M*!  ^  98^)  •    .     ;  • «     * 

'  '^liisMty  adi  fu^«8  it'go^  pHW  Attdrn«7tf«t^1rbdiprffe 
letel  of  tf^aves^  frieto  ne^roto  utA  e&tmAid  ft)»A8y  fbsHieMfmfj^ 
iMtfy  ilQiODg'th^^iBeh'eB.    Blit  to  AttorMji^asir  Laifir  k'Mt  il>^ 
ItiwM  to* te^  8t  tffl;  8^  tdftfiyilimgiflaCJhr^Mnms  toUakftMl- 
6dg«,  kg  an  Attbrne^  at  Imw.    All  to  airjr  raeh  tlrfbg  ta  tldk^ 
lie'id  a'peiMn  ntt  to  b^  beHisted  on'Usdath.'  *  As  AMaakafA 
--^m  alniAalt  peAftI  iiiiti  nation,- is* «iMalnfy  notto  be^riargM 
'6y'  MlHiftnfktioii. .  If,  Aorftffre,' Jt  la  AduMnI*  ivL^thoi  ar*  4i|^ 
ftib  wfdiki\»r  iHtlfocrt  tbe  Act;  a'piMp^r  preotRfiytiiDrilfli^^ 
Houiiie  th^ caals  to  faH*  witbolft  it." *    ■'        ' "        '        • .     ■ " 
-    lii  ghrilkg  Aenotibb  to  ^^xi^menM  ixdt,*\  Aid  Ifir.  fiiflfifr 
Itof^  act  «$  Attorney  at'Llmr,  df  At«t>rii)ey.  hi  fact!    TfiBh 
a'  ^nt  Itft  iti  dottbt;    %ex«  I9  no'  dlmbt'ftet  be  m4if  Attoraejf 
«t  Law  in  the  defenoe.^  tbe  atdt"^  Battlii*  Aat — 4Kii  gMog 
of  <M%oti'ce't(f'^dommeD0^*mrit**,  hM,  att-the'-tlmtf  lAeB'tlu) 
Act  was*dofie,'  nolhitogto*4oirkh  therdefenA'nf  tike  mfl.    Jifii 
if  tbe  notice  had  been  observed,  it  would  never  haye  had  anj. 
This  kbt  Wd  ti  <^  mafter  or -iltAh^' Ind^paliiaMt  of  4tt'  stft— 
was  a  matter  or  thing  wl\ich  it  did  not  need  fin  Attorn^  aft 
Law  to  do.    It  imtrA  ^tMaty  Att^i^T^aibaiyliDigKI  do, 
and  a  lawyer  maj  be  an  Attorney  in  fact.     Tbe  Act  mm  si  a 
bind'  wbieh'it  ia  notifiraal  l^r  Attorneys'  at  Lww  tXf  da^ 
indeed,  it  was  not  of  a  kind  .which  falls  wholly  oat  of  the  proT- 
inoe  of  Attorneys  at  Law.    C(nild(»^e  Att<ffB09ii  at  L«w,  fi 
Mr.  Johnson,  have  t^Knowledged-Mrviee  of  tbki  4ioti«e,.«a-'a0 
to  bind  him  ?    An4  eerlaiidy,  if  the  Attorneys  at  Law  for  4fe 
plaintiff  have  no  authority,  aasuch,  to  accept  AAOti^a,  tboae'ftr 
Ibe'defetfdiMit  have  iiO  a«tb<My,  as  sttibh,  to  give  oae^ 

[1.]  TkiB  benigao,  it  is  to  Ve  preswMd  that  Mr/  DifGffrf^ 
fenreid,  when  he  gave  the  notice,^  aetfd  sb  Attomoy  in'faol. 
itad-if  so,  thenit  folhms  dutt  W-dM  not  acqaoro  tbe  l*foid- 
Mgo'ofAe  acrh  e.  of  thMiotio*  wki^kbo  gavv,  «by 
oClbo  »dbtiih<^ip  of  oliwil^aa>hAltMP>;fife'    -       • 


nmMMm,  i^^o^M^mi^tiML 


C^Uliir^: 


•Oi9peleiit.tol6iki^.0f  Ae-Mftiiv.  :  •   / 

p,}  (HJe  oth«r  ^tiMtlon  m  aste  th^  elfeiH  if  Cfa'e  addMM  #ftklh 
imd  .''easier"  to  tfie  mmm  iff  the  pagree^  k  the  fiMe  «f  thir 
draft,  uid  to  the  same  wkmO'  kidaned  en  tl^e  hadl.«r  tbe  dnrfL 
Vn-dntftis  expressed  to  be  pajftUe  *^te  ilie  pfitC  •^Mtaa 
l^sahodj,  &iq.  Oa8h.V  Itisindfyrsed^'^iohttlVabaiir^Oalh''/ 
What  effect'has  the  werd  eadiier,  ttfkeB  t^-ksel^  at  this  ^ett^- 

It  ]%  IP  be  pfesirm^  that  the  irovdiraii  meinit  <xyliit?B'aii  ff^"* 
jbe(  of  some  sort.    It  can  h«4o  only  oato*of  two  riteofa"   e^kher 
to  show  that  a  particular  person,  named'^jPeabpdjh*  was  meanly 
limz  flMct-Peabodj,  nAo  was'a.cashieif,  er  te  riHrw  thai  sdlne 
\mak  waatneant,  vta:  <bat  haldt  ^hose  caAicAP-lras  mbh< 
J4in  j^body.    Bat  fiir^the  foramr  rf.  these  two  eifil^  tthis' 
adUKtf 6n  of  fhe  w^rd  <)arfii'er  wks  not  needed.    On  the  contra^ 
I/,  as  far  »|>the  kidorsemtn^  wttb^ediHcemed,  thait  eBbot  wniAd 
h(i(  better  pcednoed'  by  the  nah^  words;  ''dohn  Penha^"  Miis. 
UA'nt  the  hand  of  John  Peahody.    The  name  and  the  bai|4( 
wiating  wonid  fully  identify  the  Krriter,  while  if  the  iiard  caabc 
icr  "were  added,  with  wbrctever  i«ient,-  it  wotddHbe  th^  m^ana  oS^- 
al;  least  giyiiig  rise  ta  adoabt.wb^lhfer  Ae  jpersen*  maanl  iNnr* 
tlw  friVate  man,  John  Peabody,  er  t^'oasiner,'  tCg  osishier  -eT 
Bone  bulk.  «.  •  *  •  .•  |. 

•Hence  it  is,  perhaps,  that  tA  practtee,  when  m^  go  .44  bM 
thiBiselTea,  personally,  4hey'h4fcBy  ef^i^add  woinokl  oCanyitfrV^ 
to  Ifeteii*  nanes.    They'  da  not  8%»'  Ihemsslrea*  A  M^Jh^ij^  • 
Sheriff,  Clerk,  Trustee,  Exeeutor,  Administrator/  <h»rdiai^'- 
Attemeyat  Law,  President^  Oaahi^,  er  as  the* ease  may  *be^ 
They  ;sign  simply  A  B>  .  *     •   *  ••;**• 

JBkit  if  the  I^ter  of  the  two  aforesaid  effects  was  the'.objed,-  * 
thta  there  wasUi  use  ibr  the  .addition  of  nbe  w<Afd.  fishier;  f<ir  ' 
without  that  werd  or  Something  equivalenl^  tHere^weuM  hat^ 
been  nothing  to  show.that  to  h4ye'been*the  eibot  i 


•And  not  only  would  there  be  li«nse  fojr  the  weiti  t»<\)rpdn#e 
ihn  eflbot,  but  t^e  werd  uasd  hi  ihhi  ir^y  wooM-te'iMrAdi^^ 


8(^iaM9?tEX>VS!(^  QiOMttr 


form — ^'  A  By  GasUer,"  is  miMh  ma»  flmfb.  tad  <;«viTeqpaifc 
tkwtadikr^'/The.BMikof..-.^*-.-^]^^  Gnlifer". 

Ifore  to  Ihan  in.tbis  e^ei^'' A  B,  m  Oaafaier''.         .     ' .  *.  W 

tjkmi  ibeftfore  itis,  i«oteUgr>  thai l^asiiiMBi  .real  wodc  ■•fc- 
]|Mrja^y«»Uy  Mleqtfl'  tkii  ferto.  AU  banks  dra^  nd.iar 
4mDi0  im  Ais  form.  They-  Mjrar,  in  practice^  mgH'tkei^.  cocpal 
ntitfn  MBif  to  theic  4S«nlara0ls.  i  Tkey  sign  tiie  naioe  ^  thjuT 
PtesideBt,  or  ibe  name  of  Iiiifi  and  that  of  Aeir  Casliier ;  andwlua 
ihaj  haT6i  doi^'thia^  the^  think  they  have  ^und  ikewueheif 
aad.not  4hat  their  Preadent^  isr  .tb^.  t^esident  and  Caahiev 
hf ¥a  beuad  tbfimselVed.  .,..<,. 

..if^ia  this  ease,  the  Irord  ^a$'*  had  beai  put  in— 4f  ;fha  ia^ 
cb^enent^liad  beea,  ^^  John  Beahody^  as  Cashier!',  it  is hanl^ 
ta  be  fQ|)pDsed  -that  a  doubt  cosdd  be  eitlbertained,  that  .Ihe  ii^ 
darsenwDt  woald  havi^heen  intended' to  be  that  off  tibe  baplv 
avd  net  ihat  o£  the  man  Fsabbdyv  irho  happened,  to  be  .th^ 
h9alk!s  Cashier.  Bat  nsagi»,  at  ^  daj,  does  i|ot  rf^tpiite  As 
emplojrment  of  the  werd  'a$j  to  convey  such  a  mCBining,  if^  ik- 
deed,  usage  ever  did«  ■  A  B,  Jndge,  Jtistice  of*  the  Peace,  Sheiw 
ifl^  Jm.  4e;-ii  a  form  of  eapreepion,  whif  h  bjr  all,  is  xtnderstooA 
tOkaieflvi  the  offieer.and  not.  the  man^'eis  unmistakably  as  is  tbe 
etpreseion — A  B>  m  Judg^  fcc.  AM  thelatter  form  is  hud-' 
ly  ^TQT  used — the  former  constantly. 

.'Of  the 'Ivo  effoctftj  therefore,  ithe- latter,  yic:  that  irinch 
ifOi^.make  the  wordeashier  deaignate  die  bank,  and  not  tte- 
b%pd&'«-£ashier|  aaai^indind«|l  is,  it  i^  to  Ve  piesumed,  tbs.ef-' 

'And, if  this  was  the  intention,. thwe  is  law  to*  carry  it  into 
efiect.  The  law  is  to  be  found  referred  to  inStary  on  Agent^ 
§154..  Tha  other  evidence  was  such  as  to  autbor^e  the  Jwy 
to/st  J  what'  pajrtacular  bank  it  was  tVat  wai»  meant.'  It  showed 
thiM(Febbody,»*when.he.indor6ed  Hke  draft,  was 'thp  acting 
Qashicr.of'tbe  Insarane^  Banhtof  Columbus. . 

;Thae  Ceuft,  tbereferei  instead  ef .  ol^arging  as  it  did*  shoald' 
havo> ehstirged, iUatlbe  &ot  that  the  word  easluer  was  addtod ta*. 
the  name  Feabodyi  in  the  iadosaement ;  and  the  iuher  fact,. 


mi 


■      f 


8w«enej  w.  TlltStet^ 


hiir  Peabody  Wu,  at  the  time  of  the  indonemeiity  Vbfb'CiMtt 
if  the  In^drance  Bank  of  CbliflffbaB^  iTere  sulBcieht  t&  reqttbH 
Kem  lib  presiune  t&e  indorscttnentto  be  that  6f  the  bank,  toA 
Iflt  tluit  of  Peabody  individuanjf.  * 

"To  co<tief  to  anj  other  concltieion^  troold  be  fimjfKf  fAtb^ 
hAe  in  ho  telling  how  nmeh  of  etll.  Afi  the  biidc  n^  thtt 
IhiiBsaed,  are  signed  ''A'B/PreeidiBM^V  'uid  ooidiiert^didll^ 
^  J>,  Gaehi^'.  To Iwlfl dtat tkeimpettof eadla^iihitlga^ 
Mrdntef-rfgningi  is  that  A  B  and'.O  D  only,  an^  not  the  fcad^ 
ito  tonnd,  would  produce  mlschieft  that  eannot*Be  fimfol^^ 

'DoabtleM  evidence  wodd  be  tiAadadbU  to  i«biit  'thie  yeb^ 
tam^piiojij  as  to  mtention.  *  ' 

th  question  wae  mufte,  in  this  caw^  as  to  whetter  a  btSf  <lf 
ttbhange;' of 'tins-bank,  (»>iiUbetedoAwdbjflie  Cadder,  aMA^' 
iD.as  to  bind  the  bai±— wKellter  Ae  sqpiaiM  of  ith!(  I^AT- 
Kit  wsis -not  abo  be^essufy,  iiid  none  soqjb  is  doolM. 

ISiere'onght  to  be  a  newtriaL' . 


So.  48.  Fardt  Sweeney,  plaintiifin  error,  vs.  IThk  dfAift  of 
Q^OJLQiAf  SeC^dant  in  arrgr. 

|1.]  An  indictment  wkick  pUtei  the  oifenoe,  in  the  tonus  and  laagnas^  of  Hit 
'  Penal  CoCtejIirfiifllrfttiV  •       .  /  •  "' 

'MMmneanof,  m  IKbb  Baperior  Court    TrieJt  bdbiiB  ^nd^ge 
psrmlM.- 

^  ik*  tlM 'May  ^nmn,  tSaS,  ^  Bibb  Sq|Wltior  C^^ 
Finry  retonied  a  special  presentooient  againil  Fardy^eeaej, 
hr  a  adsdeiJiean^/    The  presentsaient  oWg^  ^  tht^t  on  the 
Mk  day.  of  May,  18flB,  in  said  Connty  of  Bibb,  the  said  ctefend- 
M*did  tben«tfa^ihefe  nidaitfaVy  s^  to^tnd  fftiairfr  a  ceHaiA 


t 

-^  S.^ncf  tft.  The  StaljB. 


sUf^i'  |(^&^6  na|}|e  and  o^ftMT.ora  iin£iio«ii  t^  ^  Jwiimi 
tijfjSflreBaid^  with  apirituoiia  Uqnors  f(»r  hia  the  said  mux  dkYt*n 
•^  uMii  tha.  saicl  Fardy  Sweenjr  not  being  then  and*t&er^ 
the  ewiter,  overseer  or  employer  of  aaid-olatre,  and  not  then 
ih^Vf  I\^W^g.tbe  sujl  s(iaA  A^yq  under  tu&  custody  or  tei^.^* 
A^ih^  ^OYejp^ber-Te^  of  said  Court)  the  defendant  irv  tried 
iu|il  tbund  ipailt  j ;  irfaer^iippn,.  his  Oo«n0el  moved  for  anew  triel 
.aiid  in  an^'of  kidffmqfit^  which  moliou  was  then.attd  theie 
OFer-/aIed  bjr.  the  Court,  aad,^ntence  pronofnoed,  vpon  Aa 
defendant  >U  the  ^hlay  Tenn,  18^^  of  said  Courts  Gopnidi 
0  defendant  moved  the  Couft.to  set  aaide  said  jodgp^t^^en 
4he  following  gi^ounds : 

.  laU  BecijitR90.ibe  indictment  m^.  void  ii|L  not  afveniBgifca 
^^dMof  ^,6wn)y.of  the  negrp  oi  fcny  oUier^ctt^gatiMi|  Ig 
W^widwtity<n4g^t^b%BUiit^edi^  , 

9d.  Tha^  thin  defefti  was  not  ffxtmhU  by,  veydiot^  wd  ni^ 
Tie  taken  advantage  oT  after  ver4iet.  ..^  , 

8d.  Because  th^  bill  being  void,  and  tibe  ver£ilt  not  onring 
ity  the  judgment  rendered  thereon  w.as  void,  and  will  be  set 
atide.on  motion,  before  it  ii  enforced. 

The  Conrt  over-ruled  the  motion,  •and  Couns^for  defendiAt 


LocHBANE  k  Lamar,-  for  ^intiff  in  error. 

DeGraffsnrbid,  8o1.  Gen.  for  clefeiidant. 

Bff^  the  Court. — ^BsNifivo,  J.  delivering  il^  opiaiML  . 

[L]  ^h  objeetien  to  thSk  iadi^ment^was,  thkt.  it  wat.fsid, 
for  uncertainty.  'It  was  insisted  that  unless  the  indigta|>lti 
had  stated  the  name  of  the  negro  ahd  the  name  of  his  owner, 
t^}adgfl0ienit.wciiiid  not  s^Y«..«fl  a  JMr  to  wotheur  ind^tniiBl 
forthe^raeoffenoe^  .^.  ,      ;i    :  .         <       * 

^But  ia  %H  pleas  of  {ofmer  Hoquittal  or  former  ^oitiieCion,  thi- 
proof  of  tUe,  plea  has  to^eonsist  garijy  of  jftatter  of  -recojcd'and 
{pjtly  of  Qiatter  rM  qf  r^oi^i. .  A«i((  ih^id^itif  of  ^  tm. 


taptois  tlte  •pAit^of^the.plea  which  it  is  the  paeidisr  banaen 
ol^the  evidience  which  ifrDot  of  rec<ird  to  Aake  ottt 

V  thiO  jiidgmen[ty  in  thjia  case,  were  pleaded  to  anodfer  indiet- 
tmadj  Bg  a  former*  conviction  for  the  same  ofeBoe,  the  absence 
of  the  names  of  the  slave  and  his  owner  mij^t  make  it  a  litile 
more  difficult  to  establish  the  identity  of  the  ^  easee,  than  it 
wttflM  be  had  thoee  ^mes  been-kseiied.  The  MfeMieey  how- 
ever, would  be  a  diflference  in  degreci  Act  in  HxA  *  ^ 

But  whether  such  an  indictment  as  this  might  be  good  at 
fiWinroa  Law  or  not,  is  ar  mttter  of'  he  c^pfteq^mee,  assmha 
OM.vuMNle'good  b|r  tb0  Codes*  ^'Vf^imj&kimt^^  trnmrnt 
Unt  oi  th&Gtwd  Jmip'ShaU  be  di^smed^siiBeieatljtedhnioit 
afcid  correct,  which  states- Ae'6Cenee  in  the  terttmalid  Ungaaga 
c^.lhHf  Cl(»de^  o#  so  ^aaily  ti^^fr  Ae  natuve  4ftiie  efence  ohai|p. 
•a-ipagr  be  easily  vidbfitoed  by 'the  ^wff^r  Ais  ii4^  parieff 
A*«itt.8eiBtioatf  Ilie&niiteeBAdMsim  iCUlf^ 

indiotmipc  statM  the  offme^  itt>tiwr  teeas.  ud  l>wgaayi 
eMMt^oA.  .  .-.  :-  y  . 

^JCbejlldg«l^ougfat^thevefei«y«ebealbnMd.:  ':^- 

•■  •*    .  .'*•■'  .  .... 


V^  49^— M(Mf|iS  MouKfiB,  i^aii^il[iaerfer,  vc-  J^Jtee  fiTABd^. 
**  ^^aLdefeiidaQta.;^      -  ,  p      ,, 

[1j»]  jai«  rol^  tbat  tl^e  vendorXHen  shfhUjiot  b^  set  iip«  f«  tluie^asion^a, 
*b0nafiJe  creditor,  does  not  applj  to  prevent  tfie  vendor  of  a  tract  of  land  to 

J,  from  inBisting  6n  his'lieil  «p6n  th^  same,  as  apiTngt  life  tights'  of  "^Z 

'^hrWonict  B«ctarky  for  ^\ipon  a  prromlssofry  aoto,  %efi)r«  the  coirfv«3rwice 

^ehtlMid  atmtbh'nndar  te  X,  s«4  who  mcmv««  from  ^  A  dqpeiit  e£.t^' 

^ti^t-d^ed^forijiwrotecta^^  .        .  .^       •,    -       :     .  •      :..  /- 

[J.]  Where,  at  t)ia  time  tbi^t  W  thus  became  sec^imtj  fo^J^  thei^d  h«d  ll^ea 

an  nndersta^dlng  between  them,  that  J  was  to  give  W  A  mortgage  upo]\  a  . 

D^gro  slave,  for  his  protect!oif,  afid  3*  failed  so  to  do :  bn't  subsequently,  antl  ' 
;40tt  px^r^um  ofeertaia  hadl'ftenS/anothy  -pyMii,  by  as  We^eaden^^ad  . 


«W  SO¥ftm»0OUBT  OF  QWIMU.- 
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kbeMreeft  W  aii4  J,  the  lataer  dh^orilid  ilie  dOe  dM&.li 
•thefe  Unjcls  wilh  W,  m  ^  eq^iUble  mortg^g^  to  jwoUet  him  agaipf^.  tif 
jpajmeat  •tthe  note,'  no  other  adyance  or  copiidention  hkTiBg  beeo'j^ 
bj  W :  NM,  Chat  tbis'dici'not'  place  W  in  the  attitnde  of  a  pakttMT  fcr 
valuable  eottsiAaration,  wltf  out  notice,  andgire-tb  hlib  mii^  on  tiM  kotj^ 
rtoHut  of  Iha  venter. 


SxAEKB^Maroli  Sena,  .1854.  V 

Sfais  waa  •  bill  fil^  by  Moses  Monnce,  i^punst  J^mes-  %- 
4IH|  lithaHl  dt.  Sywsf  William  Byai^  and.  John  Ooodiua* 
9w  UK  staled,- Afti  in  1889,  oemi^wt  owbpA  tea  iinpdni 
swl4wm^r4wo  aareffof  kB4»  Cvided  into  ssretal  loli^  ml 
li»'irii,  ai  a  jMurl W  the  Molnlesk/ir  Indiaa  Sprii^  IhsaHBJ; 
Aat^  poHMd  of  Bel^rt  OoleuMB,  wte  M  pvehaas^  jifc 
pm9t^eiHMikfbS^^'%<MumMimqh;  Aa*€tekBaft>al 
paid  the  instahaents  doe  Uie  State  for  die  Ifnd,  tha  nnAM 
1m  atiih  nyils  i>a«a indefsdl  aa  Iha-ecfrtfiiaalm  siftAb 
given  bj  said  cemmissioners ;  thit  Cplemaa,  {qr  a  MridnJ 
nable  considenttieM^'^had  tmnsfcned-  saM-  oevtifiMM  ta  As 
aomplaiaant ;  that  complainant,  on  {he  ISth  Noyember,  188^, 
aoU  said  land  to  James  Byars,  for  the  sum  of  $1300,  for  which 
he  todc  Byar's  notes ;  the  last  one  of  Which  fell  due  Jaaasij 
1st,  1642;  and  that  at  the  time  of  filiPg  the  bill,  there  re- 
mained due  complainant,  of  said  purchase-money,  the  sum  of 
^^  fVo»  P^^iMipt^  «^<i  interest  Die  biM  oharg^  thai  sft 
^  tiM  he*soId  said'faMsd,  ne  gniits  h^d  btfen  isstftod  finr  the 
kts,  iBKcept  lot  No.  40^  ht  ii4i<A^aeiaplainant  execoted  to  By- 
sn  a  deed  in  fioe  simple,  and  triMirfdrred  to  him  the  said  esr- 
tileates<yf8abbfthaotlierh)tiB;  that  Bjours  went  immediately 
into  possession  of  said  lots,  under  sai(l(  sids. 

The  bin  oharges,  Oiat  in  1839  er  1840,  James  JSiyaiM  sdd  the 
IpMl  to  WIHiam  Byanshis-brether,  and  immediately  thwaaftar 
m^  away  ami  left  the  State;  and  tba^ In  a  shoM  timi6  WiBiui 
BylM  sold,  or  ^etended  to  0^H,  said  lots  to  lUchard  Q.^Bysn 
4Ui3  John  Qoodman,.  who  are  now  in  possession  of  the  sam^ 
JRbe  biUfiKdierK!har|ia&v^3>^^«H^^11^<^ 


■l  I      ,  I        ■  ■  •  ■   ,  I  III  n 
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Btwftef  too](All4ii0  dfcolB  nitk.hiai;  Art  i^onylwiipMnt  Mi  m 

SfFan^IUohaH  6.  ^Etjurs  Mid  Good^iu^  alrtU  Asif  th^jT'^avp 
abrnj^  <^i^  lote  of  lan^  !kad  ootioe  and  won  apfriMd.aC^  {]» 
ISm*  t)^  James  jBy^nr  litd.ftpt.  p>id4lie  }aigyhaB»>mo>ey  Ibi  •tlMk 


.'Ib^  bill  prajised  that,tke  Govt  migbt  decree  dbt  aale  otthd 
klidy  amd  order  the  proooodsio  be^  applied  to  the  jAjmmi  ef 
Ufidebt  against  Jattiet  Bjrars.  ' .«  -  * 

Tbfi  a^eadaats,  William  Byats  d^ad  Ji^  G3oadD|an,^]M< 
thair  inswesa,  den^g  thata|'tfie  time  tb^  pmobased'said 
kbd,  tb^j  bad  aay  Inowlec^oi'  notice  of  tha)>W0ha8e^m6|M|j|% 
of  mj  portioDr'  thereof,  remaiiiing««npeAdby  Jaa^ea  ^Ttot  If 
^  complafaant.  The  defendani,  Jampq  Kjara^Jiaraig  fisiM 
tQABSwei?,  the  )>ill,  as  to  him,  was.  taken  ^re  om^siM». 

•It  appeared  in  eyide^ce  that  the  de^d  of  JaibeB  ta  WilliaA 
Byios,  and  the  transfer  of  the  oertificateff  oCpmrehaae,  were  mt 
teilded  to  «e<afe  him  against  nltimate  loss  pn  i^-ceftai»  .debt  lil^ 
cm  William  Jiooes,  on  which  the,said  William  Byaaw  had*  (bi»- 
Me  the-deed  and  tran^evs)  b^oome  seotiritf  ibr:JaiBes.  • 

^0|Be  (jpvideiioe' wW.  addoaed  for  til|«  piftpos^  Af  .brhglqg' 
ll<Ane  to  William  Bj^ris,  notice.of  the'liem  of  -  MDWO&ib»^h»: 
pwehafe-mpaey,,  rad  plso*  ta  shpw  jiofibe  io  BiebaM  6;-  SSjnMM; 

,Ae  <^a]teeter  of  the  ertdoM^  wi^  be  SNl^  fipqn  tjbe  chssigA 
^ven  \he  Jtiry  by  the  Coif  t  ;•  and  apon  lAiak  lAie  ^nwcs  aUi|g« 
ed*in  this  case;  are  assigned.   .       .*        -     '< 

"IJie  Co^rt  chacged  the  Jlosy  <b  follewa:  ^^JT  the  fottpImaB* 
sold  thia  la^d  to  James  .B}rar%  tahisig  no  BMwpXj  for  .the  pn^ . 
ckaae^nonay;^  and  eonyejed  by  dee^  Ufttt p^t^iowhich  he, had' 
a.legal  «tiile.torihe  pm'ehas^,  and  d^Ureredbun  the^cevtiCealw 
for  the  other  lots,  and*  iJlowed  James  "Byiifs  to  go  into  passes* 
aiqE  of -the  land,  as  leog^s  the  land  rdnained  ib  the  handb  rf- 
JlgM  Byars;  the  complainant  hftd  an  e(}«itahle  lien  an<tha 
IadQMjp)^•>he  purchase-money,  or  .aay  balance  thereof  wbisfc- 
]]l^j|^jMi4ne  him ;  and*if  the  lands  imtt  n^w  in  tiiit^aade  ff 
Jfgi^^ffiam^  I  apprehend.  t)MSiewoald'be.iK>a«no«iehdilM^ 
ii4#'iliipPS<>1i<''  «HBplaisMMit'a  Uoa.    Bttt % itfAerrt^.  iafti> Igr ^ 
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M»imot  #«.  Btftff'WtiC . 


eempkiiiatet  W  Jstaes  Syan,  and  after  Anoea^JrfiB  iraa  "f^ 
^Htedy  hy«  IfoiuNa,  tf  go  ink)  poiseiaion^of  Ih^iaaljl,  JfiBia  9^- 
ariy-tba  ptirelkBmr  l^  pomesaion,  faaying  vtoeWecL  frotfi  Maom 
V  «baelata  ia^  to  one  ef  -die  krts,  and  a  deporii  of  Ae  mhith 
eiitea  fbr  t&e  other  l|itfr$  now;  if  JianKto  Byu^  ta  hidenii^  WD- 
Uam  Byars  against  loss,  in  standing^  his  secnritj  to  yTiffiw 
JiimeSy  exeovled  te  WiBiam  Byitrs  a  deed*  to  one  of  ikeilota^a&l 
delireved  to  Vtit  sueh  evidences  of -tiffc  to  thfi  other  lota  aa  Mb 
bad  refteiy^  from  Moai^ce,  viz :.  tlie  cRra^tifieat^l  efip^rbiu^fi; 
nefw,  if  W^iam  ByaKB,  afr'the  time  he  took  th^d^e^^dr^o^ 
ed  the'oertifioate8*of  ^purchase,  h^  -i^o  notion  t^t  the  poriiha^ 
iaoftey,-or  a  part-ef  it  owing  to'Mittanbe^  was  onpatd,  then  Wit' 
Ham  *Bya*r8  ia*an  equitable  •mortgf^r,  and  stannda  2n't&e  podt 
tioD  of  a  pprehaaer  jnt>c  %  valualble  considefration,  witEbotnodce; 
uid  if  he  aeted  in  good  &ich,  he  ia  te  he  tareatcj^  aa  %pindMh 
vSf  in  good  ftfthfor  tm^luahle  cfOnsid^hbtion,' withoit.notice 
and  is  proteet^d'  against  cotnplainaiit's  lien.  If  Biobard'  (L 
llyara  and' ChOodman  ave  pnrolriisers  vti  good  faith*' and  for 'a 
TalnaUe  ponsideration  from  William  Byars,  and  iie  had  no  »K 
tice^  they  are  aa  B^onrely  prot^ctdd  agattist  complainant'ii  Hmt 
aa  ^IKam  Byanris,  aitbongh  KioHM  Byard,  at  the  tpdd  ha 
psBdhasedy  maiy  hhye  had  notice;-  .  .' 

The  coB&plahiant  has/in-the  ai^amentLolE  hia  Conneel^  eii^ 
tended  that  akho^  ^ilfiam  3ya1»»  had  w.aetwa  neiie^  llak 
atiH,^  he  had  cotd^Mietiife  nctiee.  As  cr  genehil  raid;  the  law  m 
impute  to  a  purchaser  the  ki\owlcdge  of  a&ct,  of  wld^  Ihe'ei^ 
ei0i»  of  ordinary  clffigence  uuA  Oidiliary  prndenG^  -^idd  ha^evfi- 
priaed'him;  Wfeateter  is  jtiScient  iA  put  iHie  patty  upon  b- 
qfliry,  is  oonridefed^in  Equity,  te  put  the,  party  upon  notiee; 
aod,^  under  these  tiaiibi^  the  complaiiiant's  Solieitprs  hAve  eo|i- 
tended  that  as  Jantes*  Byara  ajid  WilKam  Veie  brothers,  James 
was  bnowh  to  •  WSIiam  as  a  money-bori;oWer,  «8  only  having 
one  negro,  worth  tlupee  or  fou}*  hundred  dollars,  and  some  othpc 
pseperty  only  worth  a  few  hundred  oore ;  that  these  broAib» 
had  limg  ViMmii  eaeh  other,  and  liyed'oilly  a  mik,  or  two  apart, 
Wffliaifr  lauet  have  been  'pat  upoft  iB(}«ry,  and  therefim^notiia 
eaorag^iiUailhtft  the ytiiohiumMM^ t» IfiNMa  lia^ 


I^ATUE,  AlJGUOT  TffllM.  1864.  ilS 

Ifounc^  M.  Bftn  tt  al, 

unjwfd.    But  iii'the  0{UBian  of  tbe  Court,  altbc^'gh  t(eoe  thio^ 
may  have  been  wl§ll  kn<yip  to  Wm.  ^yardi  yet,  ftiey  are  not 
sufficient,  in  law,  to  ehar^e  Wm.  Byars  irith  constmctiT^  ^^^V^ 
fual  notice.    It  is  the  duty  of  the  Court  to  instruct  you  if  l& 
what  &ct8  do  ox'  do  not  amount  to  notice ;  wliether  spch'  fttSi, 
such  facts  haye  been*provra  or  uQt,  are  facts  entirely  for  your 
consideration.    And  i^ou  ai^e  ifis^cted,  that  although  i^,o«L 
may  be  satifified,  from  the  e^^Ance,  that  Jakes'  and  l/Tlliiam 
Byars  were  brothers,  Janfes  being  known  to  '^Hiak  as  i  mo* 
ney  borrower,  fo**  whoih  he  ;*fotild  not -stand  witfiout  Aecurity;' 
although  these  brothers  had  loiig  known  eacli  Other  y  an^  al- 
though William  knew  that'  Jamds.  'had  only  one  negro  giri^, 
worth  three  or  four  Mund^  doUtvrs,  and  some  other' py^pertjr,' 
worth  some  three  or  ipta  hund^  pOre;«and  altSou^]  Jaiaes* 
and  WiUiam  lived  only  a  nfle  gr  two  apart,  and  all  the^'ftctr 
may  have  been  well  known  to  William,  they  are  n^t  fnfM-^ 
dent,  in  law, 'to  cWge  William  iSyars  with  notice.  In  the 
face  0^  ^9  answer,   denying  notice.     That  part  of  the  an-  ^ 
swer  of  Wm.  By^,  denying  notice,  is  responsive  Iq  the  b&t^' 
and  you  will  not  conclude  lie  had*  notice,  unfess  that  part  o^his  . 
answer  has  been  overcome'by  testirhony  exiSewfding  and  Out-  \ 
weighing  the  testimony  of  one  witness.     His  having  notice  sf^*^ 
ter  he  incurred  the  liability  fo^lxiB  brother  to  Jones,  and  took 
the  deed  and  certificates  for  his  indemnity,  does  not  a'ffeOt  him,'. 
— the  notice  came  toolfte^.    I  have  h^€t  re^ue^t'edby  com- 
plaintot's  Solicitors  to  charge  you,  "that  if  this  Iwd  wad  {^aaS:  ^ 
ferred  to  William  .Bykr^  by  James,  to  secure  an  uptecedefiC' 
debt,  the  claim  or  lien  of  Mounce  is  stronger  th&n  Byafs',  im-"' 
less  William  Byars,  at  the  time  of  thcf  deposit  of  \he  cittjfici^tes,, 
made  a  new' advance  of  fnon.^y^  or  lA  consequen'ce  of  their  de-^  \\ 
posit,  took  uponjiimself  some  new  obligation  ibr  James,  i(e" 
claim«or  equity  of  Mo\^nce'is  still  the  strongest,  ^od  kas.prece-' 
dence  in  Equity.'*     In  crises  of  equitable  lien*,  botA  cqhfiicting;  ' 
liens  b^ing  equitably;  the  olctest  m  point  oriiinle'hfts' thje  prec^ 
dence:  but  in  this*cas6,  I^ddnot  ftel  it  pay  duty  to  charge  pra^ 
cisely  as  requested,  but  pfty  to  you  that  jf,  when  Wiffiapi  stood 
•Vofc.xfw6o'    '  '   '    •  "      '    •    '*^''    '       ••  •♦    « 
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t^urijty  for  ^aniee,  it  wes  agi^  b^tireeii.  iLem  tliat  iuMi 
thoold  secure  his  brother  jigaiBit  }<m  bj  a.  mortgage  on  «  ne- 
grO|  and  failed  to  do  so,  bu(  dtsppeed  t>f  the  negro  in  another 
tr^ky ;  apd  if  the  security  agreed  on  i^aa  not  given,  and  afte^ 
W^da  Wilfiam  was  secured  by  a  deed  to  one  of  the-; lota,  anl 
bj  deposit  qf  )he  certi^tea  for  the  otbera,  if  William  wiB 
"^tl^ttt  potice  of  Mounce's  Jiep,  he  ia  protected  againat  it 

I  am  further  requested  by.pomplainaiit's  Counaal  to  charge 
you,  *'  that  an  eqpitable  mortgage  created  by  a  deposit  of  the- 
title  deeds  to  secure  thcpaym^nt  of  an  antecedent  debt,  ia  not 
anoh.a  lien  on  the  land  aa  to  oreroome  the  vendor'a  lien  foir  the 
^chase-mq^ey".  \jxmt  dee^ne  so  to  charge.  Although  an 
e<|uitable  mortage,  created  Jb|y  a  dopoait  of  the  title  deeds  to 
aeeure  the  payment  of  an  anteoj^ent  debt,  ia  not  aoch  a  lien 
en.  the  land  a^  to  overcome  <he  yepagr'a  lien  fof  the  pureliaae-^ 
money,  yet  if  you  believe  th^t  the  aecurUy  or  indemnity  takea 
by  William  Byars  in  this  <9Ae,  vaa.taten  pursuant  to  a  previ- 
0119  agreement^  that  the  security  waus  to  he  indemnified  against 
loaa  in  standing  security  to  Joj&%  William'  Byara  atanda  oa 
tbe  aame  footing  be  would  have  dbnei  if  the  indemnity  had 
been  given  at  th.e  time  of  hia  becoming  aecurity  for  the  Jones 

I  am  further  requested  by  oomplain<Lnt'a  Gounael  to  ehaige 
yon,  ^4hat  when  twopartiea,  each,  (dainra  lien  upon  an  eqtdta- 
bie  interest  in  land,  that  no  notice  is  necessary  to  enable  ike 
party  havipg  ffae  first  lien,  in  point  of  time,  to  enforce  hislieiu. 
Tk^%  William  Byars  took  such  an  intereal^  and  therefore  ia  not 
protected^  np  ^otice  to  him  having  h^en  neceasary.  I  moat 
decline  to  charge  as'  I'equested,  and  refer  you  to  what  I  hare 
already '^aid  as  being  the  law  on  this  subject.  1  am  further 
requested  by  complainant's  Solicitor  to  charge,  ^^  that  the  de- 
peait  of  the  titlei,  deed  to  secure  an  ant^cedeat  debt,  is  a  volun- 
tary' asilignmeht',  an^  the  party  securing  them  cannot  be  con- 
aid^red  a  bona  fide  purchaser,  do  aa  ^  defeat  the  complainant's 
ri|;ht  to  his  lien  as  verdor.  I  pi^not,.80  chsL^ge^  but  say  agun, 
that  if,'  at  the  time  William  Byars' stoocf  seeiirity  fo  Jones,  his 
principal >pras  to  indemnify  him  by  a  iMrtgage,  and  didnot  d» 
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o^judd  afterwards  ipade  this  dptd.and  4«po^.ted  tb^  Mrtifi* 
atee,  in  lieu  of  lEe  iadqo^y  ^dj^nally  a^eed  on,  tli«  deposit 
f  the  cerftificateB  is  not  a  yol^taj^  aa0igBmeii^  uqr  i8,it  void» 
»ii(  is. founded  oaa.gqqdiind,  ogfto^^ oboaidq^tioDy  *i^  Wil* 
iam  Byars  is  entitled  to  notiQ^*  ^    , 

jLgii^  I  have  been  reque^tfiifjl^to  con^lauiant's  Solicitor  tp 
barge  joo,  '^'that  whateyes  jQictfl  pr  pirqymstances  ^e  Bui||oM|P4f 
0  put  a  prud^t  man  upon  ^^uji^a  f^  to  the  right  or  in(ere4..|^ 
san  may  have  in  an  estate  t^eh  he  miQr'proi^  to  peV'et. 
AQrtgage^  is^  considered.tP  cofL\^^  noticf»  in  llquitj",  I  ]»a^ 
bei^  told  jouihisis'th'eLav;         ^         ..  .-      .. 

After  which  the  Coivrfi  at  Uietf^uest'of  e<»nplainiAt'aCo|UM^ 
barged  the  Jury' as  foUowft;  ^Vt^e  f»ct  that  J§me8  Byars-SHrtH 
iiiaed  to.  give  a  mortgag<^  to  Wjo.  ^yws,  on  a  n^;ro  w^mai^ 
oindemnify  him  as  ^.s^curitj  w  ^e  Jones  .debt,  a^d.i^fibeiy 
rards  disposed  of  the  ne^o  in  aAOtbenpray,  i«  a  new.  iagUu 
et  op  by  defendant^  ud  .ntits^  Ijje  p^W  by. W)er  wifiiMllyU. 
before  the  same  is  evidVikCp  to  Jfcho  Jprjf  th^  aame  nol  ^i^ 
eqppnfi&ye  to  the  bUi  ....        •    .  •  i^" 

Before  the  conclusion  of  the  charge,  the  Court  was  uo^fled 
ij  complainants  that  they  excepted  to  that  part,  of  the  chalrg^, 
a  which  the  Court  giyes  it;  opii\ion  that.c^rtaii^  facts,  .if  JITOj^ 
ill  do  not  amount  to' notice ;  sljl^ihe  Qourt  refused  t^  alter  ^ 
barge. 

After  which  the  Jury  retired  and  returned  a  verdict  for  dcK 
endanta  .  • '  < ' 

And  the  complainant  excepted  to  said  dharge  of  the  Govrti 

"HabImond  &  Hammond;  McCune,  for  plaintiffi}  in  error/  ' 
fPLOYD,  for  defendants.  '      * 

Sjf  ike  Oaurt. — Stabnbs^  J.  driiteiing  the  opinion.' 
•  •        *    ' 

.[I.]  We  see  no  reaaon  to  interfere  jrith  the  judgment  <ff  tbe 
3ourt  below,  on  any  point,  e:(cept  that  mi^e  upon  90  mucK  of 
be  charge  to  the  Jury  as  instructed  them,' that  "if^  when  Wii-* 
iam  Byars  stood  security  for  James  it  was  agreed  between 
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tli«m,  that  Jamee  akoald  aeevre  kiA  bitother  aninst  Io88|  hj  % 
Aunigage  <m  4  faegft 'atid  ft^HbC;  i^if  the  Security  agre^ 
ofe  wa&  not  gtven^  and  AftenrardB  iVlSiiLm  was  B^ittted  bj  a 
dded  to  one  of  the  lots^  and  Vf^  a  'deposit  of  th&  eertifieates  for 
thefyalfoioe-^if  WQMaia'  wis  idUMut  liiotice  of  M6azioe*B  lien,  he 
is  protected^  against  it" ;  and  to  Mf  knifch  of  tfie  charge  in  eon- 
needon  irith  thbrafli  instructed  iibe  Jdvy,  ^t  if'  James  Byan 
fasid  AtB  agreed  with  his  brother  WBfiiMn,  tb  give  hinA  a  mori- 
gaglB  on«a  negro^  fbr  the'pnrpbs^  spesilled,  anid  fidled  to  do  so; 
aJM  afterwardsp  ^^  te  ihdeinniiy  or  Mcaib  William  Pyus  in  stand- 
ing Usniecarity,  exQCoted  to  him  "k  dM^tb  one  of  thq  lots,  i^nd 
delivered  to  him  such  evidence  xyf -iitfe  is  he  had  received  firan 
MfMtnoe^  ih :  the  dertificated^  ofpdro^se  ^  now  U  WiUiam  Bjai^ 
at;tl|e  tisae  he  took  the  de?ld  and  r^otfved  the  dertificiites,'  M 
nsf  Mtite  thai  the  porchase-meney;  or  a  part  of  it  .owing  to 
Mbtaice  Was  tmpaid,  tltfeU  Williatt  B/srs  is  an  eqoitsJble  mort- 
g«|^an9  Ittands  ih  the  positictt  of  iC^pdrchaser'fbr  a  valaabb 
cdpPkadon  Wi^boot  ifeiSee ;  and  il^he  atHdd  in  good  &idi  he 
i4p^  tb  frettei  as  ft  porehaji^,  in  gbod'lkith,  for  a  valnabib  eon- 
mBratioQ  without  notice,  and  is  p^rot^cted  against  complam- 
aA'tfW'; 

la  atK>ther  portion  of  his  charge;  tfaeJuc^e  ftdmitted,  that 
^^  liioeg^h  an  equitable  mortgage,  ereated  by  a  deposit  of  tide 
deedd*to  eecofe  the  p^jinbnt  of  im  antecedent  debt  is  iiot  such 
a  lien  on  the  land,  as  to  overcome  the  vendor's  Jien  for  the  par- 
chase  money ; "  yet,  he  proceeded  to  say  again,  that  if  ihtirf 
had  been  an  agreement,  at  the  time  William  Byars  becane^ 
seetttity  for  his  brother,  that  the  latter  would,  for  his  protec- 
tion, give  him  a  mortgage  on  a  negro,  and  James  failed  to  do 
80 ;  but  afterwards,  in  lieu  thereofjj  turned  over  to  him  these 
title  deeds,  as  security  against  payment  of  the  note,  that  in 
such  case,  ''  Wiliism  Byars  stands  on  the  same  footing  as  he 
would  have  done,  if  .the  indemnity  had  been  given  ai  the  tone 
of  hb  becoming  security". 

At>in*  akU  of  which  instmotion,  it  seems  that  the  Court  below 
considered  ihe  previous  itgreement  between  Jameaand  ^Oiam 
Byai^,  in  relation  to  tl^e  mortgage  on  a  negro,  as  taking  the' 
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CMUD  out  of  the  role,  which  he  ha4  ^f^^  aeked  to  recogBiM^ 
«nd  placing  the  defendant,  William  Byar^  in  Ihe  sitnation  oC 
a  Acma  fide  purchaser  for  .a  valaable  conei^erationr 

[1'.]  'The  consid^tion  for  this  .equitable  moftgftgei  it,  ia 
8ii^  will  be  found  in  the  fact,  .(hat  William  iftj^urs  had  beaom^ 
seeurit;  for  his  brother,  on  a  promidspry  note ;  ik^t  this  deposit 
of  til;[le  deeds  was  intended  to  project  him  against  the  liabilitj 
thus  assumedC,  and  that  tkereafier,  he  occtupifd,  tovardji  that 
brother,'  the  relation  of  a  purchaser  without  notiqie, 

It  jseems  J;hat  William  Byars  had  become  sepuritj  for  JameSi 
on  thb  note,  before  the  sale  of  the  l^ff  in.  question  to  Jamecii 
bv  t^  Qompiainant ;  and  no  reference  couldhaye  been  had  to  it,  as 
part.-of  James'  property,  giving  him  responsibility  and  crediti 
id^en  WiUilkm  became  hb*  sectrrity.  This  is  not,  therefore,  a 
question  between  a  creditor  and  the  vendor's  lien ;  and  the 
nde  that,  the  vendcAr's  secret  lien  shall  not  be  set  up. to  the  ex- 
duiion  of  a  bona  fide  creditor,  so  ably  yindicated- by  Ch.  J. 
MarAaUj  in  BaiUy  v9.  ffr^enZeqf,  (^* Wheat.  46,)  an&  recqg^ 
nuB^  by  this  Court,  in  WM  ve  Rohxn%(m^  (U  (To.  A  i216J 
is  hot  here  applicable.  The  rule  does  not  eyen  apply  to  a 
judgment  creditor,  who  becomes  so  before  the  conyeyance  to 
the  debtor ;  for  each  party,  in  that  case,  would  have  an  equi- 
table Hen,  and  the  maxim.  Qui  prior  ett.  in  Umpare^  potior  eit 
injure^  would  prevail,  {finch  v%.  WincheUea^  !•  P.  Wm.  278. 
Maekreth  vs.  Symmona^  15,  Ve9.  354.  Bailey  vs.  Ghreenlettfj 
7  Wheat  56.) 

[2.]  His  Honor,  Judge  Starke,  however^  was  of  the  opinioui 
thi^  as  James  Byars  had  agreed  to  give  his  brother  a  mortgage 
upon  a  negro  slave,  to  protect  him,  as  security  on  the  note,  and 
failed  to  do  so,  but  afterwards  made  this  deposit  in  lieu  there- 
of,. William  Byars  was  thereby  placed  in  the  position  of  a  pur- 
ehflber  for  a  yaluable  consideration,  without  notice. 

We  cannot  see,  ourselves,  what  connection  there  was,  under 
the  circumstances,  between  the  agreement  to  give  a  mortgage 
on  a  slave,  supposing  it  to  have  been  made,  and. the  depout  of 
ihese  title  deeds  as  collateral  security.  It  appears  that  the 
latter,  by  a  totally  mdependent  and  distinct  understanding, 
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nithdvit  other  advAnce  ov  oon^eraAion,  waa  substituted  to  tke 
fcnmer,  aftw  the  ^onttecjt  between  the  parlies,  that  is  to  saj, 
after  liViIliaii^  hod  become  security  for  Japies ;  jufd  that  tUi 
collateral  secuntjr.bopBifilted  of  property  which  was  not  owned 
bj  James,  at  the  tiiub  liis  brother  became  Security,  and  fie 
a^preed  to  give  the  firstr;nQr^age«  If  there  had  been  ai^ytidng^ 
like  an  miderstanding  between  the  brothent,  at  that  time,  thst 
James  hbd  the  {Kdrdiase  of  thid  land  u)  prospect,  that  it  was  U[| 
intention  to  pay  for  it ;  ahd  if  he  failed  to  give  the  mortf;s^ 
on  the  slave,  tihi»  d|3poai(  of  title  di^eds  should  be  made  in  its 
stead,  then  there  would'  have  b^en  a  coifnection  between  tb 
two  things;  and  it  might,  perhaps,  have  been  said,  that  Wit 
liah  was  influenced  in  becoming  hiii  brother's  security,,  by  d^ 
consideration  that  the  latter  was  to  own  this  property  ;*  and  he 
(William)  should,  therefore,  beregardedin'the  light  of  acreditoc 
with  allien  upon  this  land.  But  there  is  no  such  evidence— 
notching,  }n  fact,  to  oonn|ct  the  deposit  of  these  title  deeds 
with  the  agreement  between  William  and  James  Byars,  at  tlie 
time  he  became  securi^,  as  to  the  protedtion  of  the  former,  b^ 
cause  of  his  becoming  security  for  the  latter.  And  Willjam 
Byars,  therefore,  appears  here  as  a  volunteer. 

We  are  not  sure,  however,  if  it  had  been  otherwise,  even  if 
William  had  become  security  for  James,  $ifter  the  purchase  of 
the  land  by  the  latter,  that  his  lien  would  have  been  superior 
to  the  vendor's  lien  on  the  land;  for  it  was  only  a  contingent 
liabili^  which  he  had  assumed,  and  not  an  indebtedness.  He 
might  never  have  had  to  pay  the  note.  Can  he  properly  be 
said,  then,  to  have  occupied  the  relation  of  a  creditor  to  his 
brodier,  on  this  account  ?  At  most,  it  would  seem  to  have  been 
•only  an  eqmtable  interest  which  he  had  in  proper^  of  his  bro- 
ther, after  becoming  his  security ;  and  here,  again,  would  itj^plj 
the  maxim,  that  of  two  equal  equities,  that  is  superior  which  is 
prior  in  point  of  time. 

The  view  of  the  Court  below,  which  we  have  been  considfa^ 
ing,  proceeds  upon  the  assumption,  that  James  Bytai  had 
Agreed  to  give  a  mortgage  upon  a  slave  to  William,  in  considtf • 
ation  of  the  latter.becoming  his  security.    But  we  can  find  ae 
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Btttement  in  Ihe  record,  as  it  .isomes  to  bt,  ezoept  tactile 
i^uiwer  of  William  Byan;  and  the  Court  expreealy-oliarged 
Oe  Jury,  that  ^e  anenrer,  on  thk  point,  was  A>t  reaponaiTe  to 
the  bill ;  and  therefore,  not  eyidence.  If -ihiB  be  ao,  tho^h  the 
Court  had  been  right  as  to  the  legal  principle  which  he  stated^ 
Im  applied  it  to  a  hypothetical  state  of  facts,  not  in  OTidenbe,. 
asd  he  was  therefore  in  error. 

On  the  whole,  we  Ihink  the  Court  erred  in  hddiqg,  that  in 
kfiia  transaction,  William  Byars  occupied  the  position  of  a  pur- 
chaser  without  notice,  for  i  yaluable  consideration,  and  that  he- 
itinds  on  the  saine  footing  that  he  would  hate  done,  if  this 
equitable  mortgage  had  been  g^ven,  at  the  time  of  his  becominj^ 
lecori^. 


Efo.  50. — ^SiBfEOK  SmjuBj  plaintiff  in  error,  v$.  GifEOS  T.. 
BoaKRS,  defendant  in  error. 

[1.3  Aa  iasolTMit  debtor  is  not  mititled  to  haTO  at  manj  m  two  watchet  fS-» 

ontipt  ttouK  sale.    It  is  doubtful  whether  h€  ii  entitled  to  hare  eren  onc^ 
[S.]  KoriB  be  entitled  to  hare  exempt  his  wifi^$  "implements  or  tools''  of 
.  ''trade  or  calling". 

Oa.  Sa.  in  Monroe  Superior  Court.  Decision  by  Judge  Was- 
ns,  February  Term,  1854. 

The  defendant  was  arrested  under  a  ca.  so.  He  $ed  his. 
schedule,  preparatory  to  taking  the  benefit  of  the  lusolyent 
Debtor's  Act.  At  Uie  hearing  he  moved  the  Court  to  exempt 
Erom  sale  a  silver  wittch,  claiming  the  siune  as  a  part  of  liis 
'^  wearing  apparel" ;  also  a  piano  and  guitar,  for  the  use  of 
bis  wife,  who  was  a  ^^  music  teacher"!  *  ' 

The  Court  refused  the  motion,  upon  the  grounds — 
Ist:  Because  the  wife  had  clAhuecl  snd  been  allowed  a*  gdld 
iratch. 
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Sd.  Be^tule  the  defendant  was  a  gimsmitli  and  dentui; 
a:nd  as  sticli,  liaii  beeH  allowed  the  ^Mmplements  of  his  tnde'\ 
To  which  decision  Connciel  'for  defendant  excepted. 

Hammond,  for  plaintiff  in  error. 

Btubbs  Ai  Hill,  for  defendant  in  error. 

Sy  the  Obiirf  >— Bekicing,  J.  delivering  the  opiniim. 

The  general  rde  is;  that  all  of  a  man's  estate,  both  realasct 
personal,  is  subject  to  be  sold  under  execution,  for  the  payment 
of  his  debts.     {Jud.  Act  of  1799,  §31.) 

The  estate  of  the  wife  is  the  estate  of  the  husband.  This, 
too,  is  the  general  rule. 

[1.]  Various  articles  of  property,  however,  have,  from  time 
to  time,  been  exempted  by  the  {jegislature,  from  this  liability. 
But  among  these  articles  is  not  to  be  found  watches,  .unlefls^ 
they  come  under  the  head  of  '^  wearing  apparel".  It  is  doubt- 
ful whether  they  can  be  made  to  come  under  that  head.  Uy 
however,  they  can,  we  think  that  not  more  than  one  can  be 
made  to  do  so.  And  one,  and  the  best  one,  the  Court  allowed 
to  be  exempt  in  this  case. 

Nor  are  pianos  and  guitars  to  be  found,  by  name^  among  tbe 
exempted  articles.  If,  therefore,  they  are  exempt,  it  must  be 
because  they  are  included  in  .some  of  those  which  are  namei 
It  was  insisted  that  they  are  included  in  the  expresuoua— 
^'commoii  tooll^  of  his  trade",  'Hhe  .working  tools  or  imple- 
ments of  my  trade  or  calling". 

But  that  coiild  not  be  so ;  for  the  debtor  was  not  a  music 
teacner,  but  was  a  gunsmith  and  dentist ;  and '  these  are  not 
the  tools  or  implements  of  .the  trade  or  calling  of  a  gunsmitb 
or  dentist. 

[2."]  It  is  true'that  hk  wife  was  a  music  teacher;  but  the 
Acts,  none  of  tKem,  exempt  the  •tools  or  implements  of  tbe 
wife's  trade  or  calling.    They  only  exempt  those  of  the  debt- 
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iiL  detect  of  «ii  %ctl(m  bj^t  ataiaitlvdoc  lit  ^oi|it9Mi,  €tm  <ift1i^>rtf»  #ik 
fsradebtduetok^eesUte.  ]bUupB!Ai(1by)/Ue4lor>b«<;r^Wy  t^i^Ue 
legated  atfd  the  admiAisirator,  letting  Updi  t)ia(  tha  legate^  rciidt  iii  tv 
Hitas  Stote»^-thatlo  SQ^then  aepgi^ate^y  ihroii)d  Wtoil  fvck  an  Aioani  ^ 
•spMue,  Ac.  a«  w«iild  aaoaat  Ca  iXie  trhole  of  his  cMa ;  Uuttuftt  MH  wit 
cpBtiiiDled-Fiib  jbe  tstato  apan  Ib^fiMOi  a^liia  fynOH^t^.i^aiiB }  and  that 
«kcf e  kl^atfes  are  tbt^^alj  paitifi  ki^  io^Eir^  tlnr^  bf Ug  ii#  dab^  iT  Iha 
dilatf,  a  Coaa  af  CU&ed/  wQl  d^rte  ]^i|m«|t  tQ  tka  crtd|lqt,!ai«  f€'(ha 
«0bCdaath«Maie:  *  .      •^^     **•    '.    V*- 


p.]  Saek  a  b|l  fliaafd  ODt  fefe  (ti^ioktil  ^ecAastf  thf  wiTet  of  mmt^  pt.^ 

kfa^jBa,  4«ath(cn  afHrat^Malof,  iM  Vlid  fllgbtVi  edt}ti«ito  a<*a^ti|^ 

li»  leUlaaiQit  ^uf  of  Hm  Ifgteji  /gir»aAfli|  niadp  pailUs  lb  tta  hill ;  bad  it 

^in^.tba  du^y  <^thf  C^aairilla^  ^  M(fw€aiv^4o. d||»c|  aa  miMN^^iifi^  ^i^ 

^irthto|iini.lAM|ifrtiafoatafC«Mt    y    ^  .   '^;.  .. 


•  V. 


JM  by  Jodgi^  1K;AftN«,  AngoA  Mj^tnik^em,  19U. 
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Thk Un  w«B.fiM  by  OM-ge Iiirw  HP'mitSdN^ 
•teuustntor,  wilt  ^  ^^  %bb^M,  of  Edvard  H<»iiMdy  4«r 
MifeAy  Josepii  Wooten^  Abral^m  Hahi%ew<nrth^  Be^nipi^  j^l|f^ 
lll^  Jobn  Parifik^  8i«  Masaey,  .Tin^  CMmady, .  Jokn  H<»|«i 
«fd,  L^nrael  Dean',  kgateee  imdoiK  the  wiQ  of  the  •said  Bdiv;^ 

Kalb  Oeimly.  •*< 
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fing  her  widowhood,  a  negro  womsn  yarned  Jinney,  and  her 
iBcrease  ;  and  after  ^Hhat'\  to  be  eqnally  divided  amoi^  bis 
twelve  ehildren ;  that  l^ary  and  John  Howard  were  appomtad 
•xectttor  and  executrix  bjsaid  ifHi;  that  in  1823  Mary  re- 
Boved  from  j^outh  Carolina  to  the  County  of  DeEalb,  axhi 
there  tUo  saj4  Jinney  bore  a  large  family  of  children,  up  to  the 
fiwa8Sy$,t^ni4i^hacUn«mi^  t^tthe^qmiber  of  Uf  t^ 
at  thdt  tifoe,  tbe  8^  ]yiaiy*Qgivar4''liMBiviiii«beeQine  very  6\d 
.  ynd  infirm,  and  blind,  andiUnabl^  tg  manage  said  negroes^  ani 
aU  fbk  If gatac^^pC-tba  ^^Hi^^ViUf^^A  Hnwrd JMng  of  (oil  agt,- 
(ii!^e^tP^ai*gra?KWhiUl,'irfie  mm,  f^ewOe^  by  hist  gnilfiSatk,) 
tintkeS  iifto^sin  ag^ytd(^^>iil0li^  theiflkelv^*^  ^  Uto  sAld 
^ry  Qbwa)|d,  .tHat  t^«ai^  ^  spld  aod  ^- 

4ed.ainQAg  t]^  l^s^teep. .  Ijbe  t^ill  iwthiur  st%te6^  ibit  at  ihis 
lHiMfiiie*Bfl[^'legaitoei  were  Mattered  t>^«rjMBVcral,SlBti9i.  . 
[\^^^tta^ef  ^Tl^^  l&at  Ibe;  «&{d.  JM^  HjCrvir^  ^ebo- 
£efl,ln  l^So,  a.^eed  tMrefinlimshment  \o  the  .^j^neflT^ttV.jii 
Bur8Ufl|pce«of,said^ aCTeement^  bv  which  she  ^vq  m  ^.9f  ^^ 

ght raMcVed £Mss^T,ua#  dving  bw  life;:  ^^ 
'«l».4||^Mt»eft  fednoetf  tiliF  ^^preemefit  Sfbrtsani, '  aAidtjf  thsta- 
•fjjp^flj'to  writihg,  by  wtioh  A8  n!gr6ei('*>«he''to  be^'tell^^ 
ai^i^aid,  and  that  the  money  arisipg  from  the  sale  of  Lindsey, 
t^il^:  t^'b1Hil%e49Wl^'{jilefflk  ISe^t^pm  for  tlie  sip^ 
port  of^ttSs^srfW-mfy  ♦ftWiifr*;  tftat  fhV  fcii*"  SiigtTiea'Wl 
aeld  in  March,  1838,  thirteen  in  number,  including  Xindflej, 
VpJ'idkii'lLf^iirt^  dbeeiiei, 

aiM  4rfao  .tfaOQiiived  fin  \;faeN3l«)e  of  Mhsisiippt  r  thst^e  wmfj 
f^tT/^iqfAf  liindhsy  said  Iraa  f  ltUe«t  iir  the  *Swd0  of  T^ip 
QiMfefei^drth,  to  be  apptv^  tty  bim,  to  tb^' support  of  tiiestt^ 
Haiy  Hoiward;''    •  •■•*.•*.••''  ■  *•» 

-Tha  b«l  tatb9lvfltitleB,\tliat  id  t^eltf  tSitMEtity.Bowffi 
commenced  to  live  with  complainant,  and  continu^-*«>  t44i 
vatil  September,  1847  ;  tk*t  doriiig  that  time,  fHrnhitrM 
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•g«  and  affiieticHig,  being  blind  andalmoet  helpleee,  Ae  gave  a 
great  deal  of  tromble^  and  required  mmi\  care  and  attention; 
'tiiat  heir  mind  became  so  much  impaired;  the  Inferior  Cenrt  of 
BaKalb  Ooantf'-deoiared  her  to  be  a  person  of  muoimd  mimd^ 
and  appoinCed  *coAi(A<iiBant  her  guardian ;  that  tber  woman  8«K 
Ij.  Ann^in  tbe^tneaa  tibfey  gare  Uith  -to  sereral  ohilditn  and 
iBt&tkmrAfy  nnaUa  Is  WMt Jipen  andtakeeipret>f  theeaid  Isiglrf 
ItMaidy  and  f^lb^eMd^her  senriaes  mfeihfli  to  tompldnant. 

The  Bitt  fbrlhlf  ilat(^,  (Mft  tft^rcomplalnti'ilt  wsm  srppo^^ 
igfcKfijto^r'tke*BkMM^  Hotifi^Wortlr  lyiid 

over  to  him  tiie  sum  of  9575.00,  it  being  part  of  t^e  laojfej^ 
iBtiidg  ftfito  flfe  '%SS"»r*  fhi  ftc^o '  i3h"dsi> ;  thirt  aftc?  *  the 
AMlfc.'of  th«  irftAF  JiAfjF  6owiiti;  eo^mj^klint  pJ^es^ftleH  tn't))^ 
CoUtt  of  Otdhutf^trf  iMiltf  eotai^/VIs  acaouif  fbV  tiio  WM 
afid  tl<Mlii&£»  Isia^e  )md«tt^ntign  mnidledftnd'giveii  t<fth6  ii4^ 
Mfe^fidWfca,'  ii^  if6toan'ShlI)^;Aiih'  aiM  ti^ 

children  -""M  tltij  saicl^^urt^holM  S'OhAcf'sum  0^542,  f^  h4 
iJMserpWtelfei^AK^^  '"  tb^ilrfqtllfer  aHegf^,  tMat 
JBft^lime  lIMCytlmr^  Aone  to  WijtfH  dcHfa^  AilAA 

no  other  nfeans  of  support  than  Uie  ftt'Sb'lAfling^fl^&'l&e 
of  Lindsey,  and  that  complainaht  was  induced  to  take  her,  from 
the  fact  that  Said  fund  was  set  apart  fiy  tb^  said  agr^tanent^  for 
her  support  and  maintenance  during  her  life. 

The  bill  further  states,  that  IS^ar^HoiHlrd'/aftei' Ad' death 
*q{  tibe  said  Mary  Howard;  took  out  lettihrs  of  administration, 
with  the^iiM«tiMiBedif>MK1llcf  estate  ^  BdwaMr-Jfeowidl^' *de- 
ceased,  from  the  Court  of  Ordinary  of  DeKalb.  County,  i^nd 
aali*irBeeAa»  ietion  agfti^  oouplaiiiintf  for  the  race^ry  of 
Aasidd'95T5;  tbiA'eettptaiflant  set  a(),  as  a  dl^ence  to  saUl 
teit,  the  sadd  agveaftent  between  the  legateei  and  the  eaid 
iUkf  Howard,  and  tite-jtidgmeitt  of  the  Oeart  ^  Ordinlity  a)^ 
lowing 4iim  the  saiA  9575,  for  nOkintafaiSng  and- supporting  tfas 
aidd  Mary  Howard ;  that  upon  the  first  trial  of  said  cause  Am 
^Aefence  ct  eomplainant  was  allowed  by  the  Oourt;  that  em  the 
>appeal  ihe  Court  sustained  a  nH)tion  tb  strike'  the*  plea  «of  the 
Mmplainant,  and  a  verdiet  &nd}mdgmeat  was  rea Jered  agaimt 
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him  for  the  said  967&;  that  a  ji/oi.  was  lasned  from«aid*ja%f> 
iDBBty  and  levied  apoi^  the  property  of  eomplamant.    . 

!%•  biU  fnrth^  states,  that  the  mainteiimee  a&d  -mipfoH  ef 
th#  iHud  Marj  Howard  and  her  negroee,  hy  the  coajMiiaDl^ 
waa  wevih  th^  said,  snia-oir  Five  Hundred  and  Fort>f-tiw»  8ol^ 
Ian;  that  die  legatees  under  Aeniilef  the  iud  Ed.  Howard,  le^ 
ndr  in  seToral  Sta^es^  t^wit :  Oeergi%  ^Uhsis,  JJiMissippi^ 
fte,  and  (hat  if  oomiriiiMnt  he  driven  tt^saeiNMh  one  sepancta^ 
Ijf  it.wiU  cost  more  than  tb^  amc^^int  of  ^eqy||NnpuQit>  o]^; 
mA  that  there  were  neither  d^ht^  or  smjitiTS,  .of  John  How* 
li^>  estate. 

Thi)  bin  prays  tliatdefSendaats  nn^.^oiBie  to  an  aMrant  witfc 
otaiplainanty pj^  that.the  s^d^snm  of  ffittjl  he  set  off  i^gamst 
Ae  said  jadgQwnt  i:e9der«d»  iy»ni» ,  eefnfiijiuMi^  er  thai  % 
»ew  Iriitl  may  be^had,  and  ^t  'defek|dan^  ^^^^  ^mil^ 
admtnistratiMr,  majT  be  rfftcau^.fiEom  petoeei^g  Irlfh  tiwavi 
JL  fth    Tojfhicili  is  added  i^  genftukl  pray^^ir  v^K^-.  . 

To  thjs  bill  a  gepetal  de^norrer  wi^  fi^  ^whidh  th«  C^ 

SQStaineds  W  4!i?°l^^^  ^^  ^^1-  ^l^  ?^9l^  deieiaiM  iihwmi 
for  ecnnpUfunt  OMepti^ 

EzzABD^  for^intiff  in  error.  ..  . 

C/LHOUN,.for  d^ndont  in  errpr.  . 

;jB;y  tif  ^aMfrC^^^teAkJiAH  J>  delawering  dM  op4Udn. ,.   - 

'        •  -  •  '    ■         ■•  '■•   . 

[1.}  For  the  p^rpoies  of  the  demnrrer,  the  allegation  of  tha 
hill  most  be  taken  ae  tme ;  and  so  Moving,  tiiem,  they  pso- 
bent  flC  veiy  -stvpng  case  ibr  the  interposition'  of  a  Court  of 
Squityr'^ne  in  which  saoh  aX/Our);,  only,  can  give  adeqilate 
leUef.  They  present  a  state  af  ^ts,  of  whieh  the  eomplaifi- 
aot  couU  M^  ^^0  Avjsbiled' himself^  in  defence  of  Ae  ac^on  in- 
etitnted  against  him  by  the  sdministrator ;  for  his  claim  was 
npt  on  the. estate  of  John  Howard,  but  was  an  equitable  claim 
opon.ti^  ftmd,  AS  against  the  legatees,  by  reason  of  thek 


■    a * 


llp^meBt ;  and  na  defence  whick  he  cenld  hme  made  te  tlMtl 
Ipffea  wodd^  Jlierefore,  JMve  afforded  liiin  preleetion.  The 
Cfevrt  below  did  right  in  injecting  it,  in  thei  Omamk  Law  m^ 
Am  of  the*admini8trat(Hr  against  him.  He  should  hot,  conae- 
Iiently,  be  prejudiced  in  his  claim  against  these  legatees,  now 
Mitrted  in  Equity^  by  reason  of*  the  administraior's  judgment 
igaiast  him,  if  he  ean  show  reasons  why  they  should  be  mad0 
Ui  aeoount  with  him  concerning  it ;  and  he  does  eshibit  wmck 
reasons,  if  he  show  that  these  legatees  hare  agreed  that  this 
fand  should  go  to  the  support  of  Mrs.  Howard,  that  there  ave 
10  oUier  persons  interested  in  this  estate,  and  that  his  bill  for 
^•support  of  Mrs.  Howard  is  correct 

It  is  not  a  good  objection,  that  the  complainant  has  a  rem^ 
ij  at  Common  Law.  Thai  remedy  is  not  adequate,  for  the 
reasons  assigned  in  the  biHl  He  can  qflj  have  complete  pro- 
fcedion,  H  his  case  be  that  which  he  has  set  forth  by*  the  aid  of 
%  Court  which  can  hold  back  the  hands  ef  this  aduunistrator, 
mlil  the  legatees  can  be  brought  into  accoiint  witli  the  com- 
[ilainant — a  Court  having  authority  to  bring  all  these  parties 
litforsit,  and  thus  aare  multiplicity  of  suitSi  and  tfccimidatiQn 
if  expenses  and  costs. 

[2.]  Neither  is  it  a  good  reason  why  this  bill  should  haye 
M^n  dismissed,  that  the  daughters  of  John  Howard,  and  wives 
yf^me  of  these  defendants,  were  not  made  parties  to  the  bill, 
IS  being  entitled  to  an  equitable  isiattlement  out  of  this  fund. 
L.  The  amount  coming  to  each  of  thede  eleven  legatees,  out  of 
ive  hundred  and  forty-two  dollars,  is  so  small  as  to  make  it 
{oeetionable  whether  or  not  it  would  be  expedient  to  give  di- 
■ectiOn  tb  it  as  a  settlement  upon  wife  ahd  children^  2.  If 
hme  femes  covert  should  have*  been  made  parties,  it  mi^ht 
lave  been  done  by  amendment.  It  is,  perhaps,  advisable  that 
hej  should  be  made  parties ;  but  this  can  and  should  be  done  by 
amendment ;  and  the  bill  should  not,  on  this  account,  be  dismissed. 
Hiere  may  have  been  no  formal  motion  to  amend,  but  the  prin- 
ipies  of  substantial  justice,  and  the  practice  in  Courts  ef  Chan- 
lery,  authorize  a  Chancellor,  under  such  circiunstances,  to  di- 
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hyva  wt^  Ho«a(d  Mti. 


iMk  aaraauBdoMiit  rsdier  tlwa  torn  dM'jNfftieB  «ai  <f  Osai 
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[!.][  tf  is  to  b^  {iitsiime^,  ffiat'by  Ihe  taw  *o(  AUbanHa,  a  pnr^fti^  %!nd^^  i 
'  jadg%feii)<«f  Out  6tifte(  and  ^cbakiBg  is  lliat  Atale,  aeqiMr  alTlbe  ikle 
'  wkMi  tta  *MtedcBt*lii  4fcHa^fiii-ted. 

ft]  Ajb  kf^iiiina  jvlle;  a»jiideintilt  U.  twdoaca  at  botw^^m  tb«  j^atieg  in' «! 

(4>]  A  iiMitty.if  against  Uir?  fOogbt  npt  iU>  be  Ajlowed  to  fltjnd. 

"  Troter,"  in  ^loyd  SulJ^rior  Courl.    Tried  before  Jiidge  JoA* 
H.  Ltf MPKfir,  March  Term,  1863.     Molion  for  TOir  trial    Dec- 

ddeaattt»yT^fm,lg64:' 

•     .         •         •      •  •  .   •* 

*  .-TliiB'irAs  M  aetlMi  of  Trorer,  hioii^  iy  WiUi«'Gbr*tM^ 
ik  ttwtnee  fM*  Mrti.  Aitsbm  Waridngtod,  agviiai  iiawMQ#i, 
■K Jijf  fc»  jMJiy ^il»^<   gh^-plaintig: j)ator  aliMirf  Tjlij^t 
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%  deed  eieeited  in  1816,  in  Sng  Geoige  Om^, ' 
Warner  Waehingtoi  an4  A  ffn»|  WeahingtOMf  Ui  wifisi  ^ 
bjy  in  oonsidentioii  of  six  shilBngiy  they  gnnled  and  eon- 
reyed  nnio  K»e(ftMn*L>  Waahingtoa  n»^  ilaTBS  and  odnr 
property,  A^gedier  with  certain  fimda  and  piupetlj  m  czpee- 
laneyi  *^  To  hare  and  to  hold  the  aforesaid  nq;roea  aadxither 
property  herein  conreyed  by  the  said  Warner,  as  veil  aa  all 
t^  ngh^  a^d  ^e  ei^  in  and  to  %B,  <|her  yopMstj^yaqyeitim 
estate  or  estates,  whieh  they,  the  said  Warner  ifiMl  AriAaai 
new  are  or  hereafter  poay  be  entitled  to,  either  by  inheritanee^ 
in  right  of  her  the  %aid  Arianna^  er  6dierwiBe^'  and  also  herria 
jointly  conveyed  by  the  said  Warner  and  Ariaitna,  nnte  the 
said  Needham  L.  Washiyigten,  his  heka^  ezeentors  and  admin- 
istsators — shaH  and  will  stand  possessed  of  the.  said  property 
granted,  bargained  and  sold^  aS.  well  as  of  the  immA  and  itai- 
proTemeDts,  &c.  &c.  to  the  ases  siJi  piorpo^es  Kereinafker  ei- 
pressed  and  no  other.  First.  To  the  nse  of  the  sai^  Wansr 
and  the  said  Arianna;,  his  wife*,  during  their  joint  lires,  tf  pay 
oyer  to  them  the  profits  thereof.  Secondly.  To  the  use  oif  the 
longest  liver  for  his  or  her  life.  iRurdly.  To  the  use  of  Fran- 
ees  Whiting  Washington,  John  Stitt  Wasbmgton  and  Bahiat 
Ann  Wa3hinffton,  children  of  the  said  Warner  and  Arianna^ 
and  any  other  chiTd  or  children  tlrtit  fhe  s^id  Warner  «nd  Ari* 
anna  may  hereafter  Im^^  of  fhei/bodliA :  in  either  ease,  to  pay 
oyer  to  then\  th^'  profits  of  the  a&resaid  estate.  Fourthly. 
That  th0  eaid  Waaler  slutll  have  the  right  afad  the  powft,  at 
his  death,  t9  appoint  and  direct  by  will,  deed  er  otherwisa,  in 
what  nianner  the  aforesaid  property  and  estate,  as  weH  as  (ha 
right  to  the  increased  part  of  the  expectations  by  his  wife  Aii- 
anna,  at  th6  death  of  her  mother,  provided  it  be  not  gotten  be- 
fore his,  the  said  .Warner's  deaths  and  erery  other  right  in  inher- 
itance whatever,  to  which  he  the  said  Wan\er'and  the  said 
Arianna,  or  either  of  them,  may  now  Qr  hereafter  be  ^irtitled, 
shall  be  disposed  of  and  distributed  amongst  h&  aforesaid  sev- 
eral children,  by  his  said  wifQ  AriMina,  and  no  otheis ;  and  also 
/$itA»  same  time,  to-order  aad  direct*  when  this  trpai  ahaS 
lltafly  MM  aniaxptfe.    AsLdtafttly-^^neaae  thMldd-Van« 
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dkaH  fcil  or  negkct,  froa-any  eamp  whatory,  t*.  ajppi^t  Wr 
^ieel  as  aftNresaid,  by.deed,  will  or  othanme,  in  wbst  DifMABcr 
ikm  ^AureBaid  properiy  and>e8tato^a«  woU  as  the  incieiiaedpajrt 
«f  tim  expeokition,  by  his  sai^  ^vifci  Alitfnna^  at  her  idother'4 
dpalb  aforesaid;  togelibw  with  any  other  right  or  titk^^aw^ih 
ho,  the  aaid  Warner  and,the  sai<(  Ariai\pa,\or  either  of  tb^ 
mmj  be  entitled^  either  by  inheritance  or .  o^^^rwise,  shall  Ife 
di^osed  ofaiid  distributed  amongst  his  aforesaid  soveral  'Chit 
jfartn ;  thatnn  that  event  it  be  ui^defstobd  Jiereby  that  I\is,  tbo 
aforesaid  seveital  children,  shall  divide  the  same  as  they  wilj|;bf 
ikmreko  entitled  by  -virtue  of  {he  Statute  of  Distribution' ot>  the 
OBtatctf  of  intestates,  and  thajr  this  trust  shall  finally*  ceasQ  apd 
ccpire,  when  the  youngest  of  the, aforesaid  children  shall  ajri^e 
to  lawful  age,*  provided,  the  said  Warner  shall  die  before.thai 
ttnaio.  And  the  said  Needbam  l4.*for  himaelt,  &c  povenant§4 
to  stand  possessed  of  the  said  property,  for  the.  uses  and  pu^r 
paiM  aforesaid,  and^fiQ  other,"  &c.  .        - 

ffhis  deed  was  proven  and  recorded  in  King  (ireorge  Conntjf;^ 
aftd  was  thence  certified^taFredenqk .Co<.*to' be  (here  recorded. 

Subsequently,  upon. &  bill  filed,  to  whidh  this  deed  waa.tct'- 
isihod  as  ab  exhibit^  Needbam  L.  Wasfa^tigton  was  removed 
from  his  trust,  by  the  Chanc^i^  Court  of  Fredericksbtiirg.Diit' 
Iriet,  and  William  Garrett  appointed  tni^tee  in-  hii|  stead.  An 
«Mnplification  of.  the  reooi^  ^f  this  bill  andexh^bits,  and  de« 
eree,  certified  by  the  Clerk  of  the  Superictf  Qc>urt  of  SpotsyJ^ 
rmua  CouAty,  Virginia,  and  by  the -Judge  of  that*  Court,  waa 
adbiitteA  iii.evidenee.by  th«  Co^rt,  on  the  triaL  . 
»  xA  record  waa  oifiared  ai^  admitted  in  evidepce  of  a  bill  filed 
fcj.Mrs.  Washington^  in  the  Chancery  XJourl  for  the  Northern 
ShrisioQ  of  Alabama,  whioh  was  sanctioned  by  the  Chan<rei]ori 
#11  condition  ^hat*bond -and  iiecurity  should  be  given,  i^ljich  if 
«|ipaarod  never  was.  giyea.  The  hili  set*oat  a  daim  eaune  pend« 
i^g  ip  Alabama,  and  M«;s.  Washington's  ];rgh^  under  the  tros^ 
died  aboTo  set  foltfai . 

!rh|i:def(6BdaBt  jclaivied  under  a  Sheinffta  deed,  made  in  pui^ 
o£  a  aale  by  tli#  £)i«r]ff  in  AI^baiMu'    FrMn.tha  record 
veL.  xvi-62  r-r 
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o#  i  dam  eaus^  in  said  Stalei  it  appeared  iHmX  an  exfcofciai 
agahAt  Warner  WasUngtofk,  iras  levied  ion  tlie  negroai  in  di»> 
ptiU,  In  1841 ;  Aat  William  Oarrett  interp(«ed&:  daim  IheM- 
tiTy  and  inr  hie  affidayit  ef  •claim,  stated  that  they  were  ^'bsldbj 
hiftL  da  trastee/fbr  the  nse  ef  Afianna  Washington,  irbo  has  the- 
beneficial  interest  .in  the  same,  by  virtae  of  a  deed  of  tmBtmaAs 
and  executed  the  lith  day  of  Janumy  A.  D.  1840".  It  list 
a(j)>ear^d  that  in.itiakingnptiie  issne,  Ae  elaiiBaoi8tiUed,.^dttt 
Ihe  negro€»  ih  cootroTifrSy  are  iiot  the  preper^  of  Wansr 
Washington,  but  that  he  holds  the  same  as  tnuftee  for  the  mst 
of  A-  Washington,  nnder  a  deed*made  in  the'State  oCTivpnia^ 
en  ^he  Ist  day  of  Ih^ember  1816".  The  itay  found  the  pie^ 
petty  subject  to  the  execution,  and  set  out  in  their  verdiet  the 
Tslae  of  each  negro,  being  the  market  iwhce  at  that  time.  Un- 
der this  finding,  the  negtoea  were  sold  And  the  defeniHi 
became  the  purchaser. 

^  The  depositions  of  Messrs.  W-alker  and  Martin,  fire  Attomegia 
on  each  side  of  this  claim  isause,  were  oflbred  and  admitted  in 
e^dence,  for  the  purpose  of  showing  that  therrighta  of  Mn.  A^ 
Washington  were  n6t  passed  upon  at  the  trial' of  that  iaoe. 
They  did  not  fully  agreed-one  sustaining  this  view,  find  the 
0her  inclining  to  the  opposite  ciJnelusion. 

Warner  Washington-died  iir  the  year  1840.  The  enly'tes* 
timony  offered^  of  the  value  of  the  negroes,  was  die  opaAoiHir 
one  witness,  iB  to  their  value  in  1841. 

The  fnotion  for  a  new  trial  was  made  on  variotm'  gromidB; 
and  being  refused  by  'the  Court,  enFor  is  aissigned,  as  MIows^ 
1st.  Error  in  the  Court  in  refusing  ^  charge,  '^  that  if  the 
Jtfrf  find,  from  the  evidence,  that  the  negroes  in  ditpite  were 
levied  on  and  claimed  by  the  present  plaintiff,  as  trustee  ier 
Ariahna  Washington,  and  the  negroes  weife  found  subject  to* 
tfad  execution  on  the  trial  of  thd  olaim,  and  were  sold  aflenmcds 
to  satisfy  said  execution,  and  Brock  purehased  tfaein  at  Bhei^ 
iHTs  sale,  then  the  judgment  subjectiDg  the  property  to  the 
payment  of  the  exectflion,  is  a  bar  to  the*  plaint's  tight  of 
tacovery,  in  this  actidn,  and  the  Jury  lottst  find  for  the  < 
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>  .^SdcL  'lit  r6fiEi8iiig.t«  charge,  that  a  f«r%j  to  a  jadgmeui  can- 
hot  attack  it  in  aoj  other  caose^  ooUalerally ;  Imt  the  jadgnv^Bt 
is  conclusive  against  him,  until  reyersed,  and  if  the  plaintiff 
could  have  sustained  his  claim  an^  failed  to  do  so,  he  ouinot 
DOW  show  the  negroes  not  subject  to  the  execution. 

8d.  Its  charging  tfaiit  the  judgmeilt  ill  the  daim  case  in  Ala- 
bama, which  was  pleaded  in  bar  of  this  case,  is  not  a  b&r  to  th& 
plaintiff  V  right  to  r^cfrmr. 

4th.  In  charging,  that  if  the  claim  case  in  Alabama  was 
fMi  on  its  m)elits,'the1[i  the  jud'gment  in  %Hat  <iade''lAis  a  bar  to 
ttdr  fiction :  but  if  it'  ^dS  not  tfted  oh  its  merits,  .'of^hi^h^ '  tlie 
Jixf  were  to  detertnine  fsom  the  evidence,  th^n  it  was  no  'bar 
to  tq^  action. 

5th.  Ill  chargiAg,  Ibaf  a  judgment  .an4  ezecu,tioR'bin^-no 
property,  except  that  o^  the  defendant  in  ft.  fd^  and  that  the 
could  nqt  sell.and  conyej^  any^  interest,  excep)r  tiiat  of 
defenditfit  injj./a.  ,...-, 

f^.^..In  charging^  that  if  tiie  J(ur7..belieted,  itgfxtl^  ffi** 
itfikce^  t)iat  Wacner  Wpabiqgton  had.oqly  a  IHe  ^t%^  iip^  th^ 
Unperty  soldi  -1^6  purohai^er  t^ok  joathiqg  iao;re. . 
.  7tL  In.admittmg  ia  ei(idtnee  a  eopy  of  the  trast  deed^.  with^ 
pftrits  beibg  otrii^ed  as  requuof  bj  law^  und' without  <mroof  of 
Ike  esecntioB  of  the  origuud. 

.  *8th.  I9  admitting*  iA  ayidoBCO  the  otiffMBl'  bill  in  fl^uky, 
|M  by  Vxu*  WMliiAgton  in  AlabamilJ 
^  0th.  In.  admitting  iu  evidence,  the  depositions  of  Mattia  and 
Walker.  v         ^       'r 

10th.-  In  a4mittiBg  the  proof  of  the  Talue  of  the  negroea, 
■14841. 

<llth.  'lo  refusing  to  grant  a  n^  trml|  on  the  grotod  thai 
llto  Tordiet^was  cOntltMy  lo  the  charge  of  iho  Court'--the  0«Mirt 
hairing  ehatged  that  if  the  defendant  had  the  negreea  more 
Aan  four  years  in  hia  possession,  beforerthe  oomikienoement  of 
the  suit,  under  a  purchase  at  Sheriff's  sale,  then  the  Stetnte.of 
Limita'ticms  wtsuld  bar  the  plaintiff's  light  to  reoo^r^    . 

12th.  In  fusing  «  new  trial,  on  the  ground  that  tbere  was 


m  aUPB^Mf!  0OyjKTOF<}S0B£IIA. 

■   }    '      '    '  ' ■  » 

Bcock  Qf.  (ranrctt^  trust««,  jR. 

'  '  '  f 

mo  e?iden^  io  support  the  Terdict,  for  the^aflnowit  ibimd  asthi 
yti^m  of  tho  n^groe«  and  4;beir.  kke. 

Ajkin  and  CraBy  for  pl^ifkiiff  i»  esros. 

jLh^AJfP^  kt  U^2>brwood;  for  defendjNit  in  epNO. 

By  tis  Court. — ^Bwning,  J.  deliririag  the  opiiiioiL 

b^uaa.  ^^  Ix^^t  thfi  nfgro^^  in  Alahaam^,  under  i^  jejcnfot 
i4^  Court  of  Alabama,  ^at  judgoieiit  was  one  in  whiiik  A$ 
]$xaack  of  the  Bank  of  ^b^  State  0/  Alabama,  at*  Entaril^ 
w%B  plaii^iitf^  a))d  .G%rrett  1^  claimant;  and  Wanier  Wask- 
ti^f^n  was  one  of  ^e.'4^femdant8  vkJsh€jLf€L  wbSdi  gafe  rte 
to tke claim.  •  *    *'•• 

£1.}  B^  AelawoTAla^HfiiuiytuskistobepreBiime^ajpiBr^ 
ser  under  a^  j^dipnent,  puichnies  an^acqmresall  tbelttU  whUk 
ik«  de&todatii  iA  tlie  j^^d^OMttt k^cb  This  is  a  gtaenl*priiei> 
ple-vcOoKtHmy  iNTobaUy)  treyery  ^iystiem  of  Law.  If  the  jid^ 
nient  bQ  a  jad^ent  of'coifdeitmttioa  in*  a  daim  Mae,  the  pd^ 
eiitor^  it  is  to  be  tiSfoc  pEesasifed,  ao<)i;dFM  not  dtdj  aU  the  thle 
«bmk.theie&Bdan»  jk>  fki^igi^eat  had,  ;)iit  jidfo  |A  the  tilb 
which  the  clahnant  ba^l,  i^ek  he  oodd  ka¥V  asBertid'  bf  ils 
cl|um»  This* title  ^ Jt)^  ^2fti2»6mf «r  the  pmokwsor  aoqmrei  by 
TM:tne  of  the  doctri;ie  of  estoppel.  •  The  ohhasiit  baiag  a  partf 
to  4h$  jfadgmeni,  ii^tf  be  eonaidered;  afibef  the  * jjadgMenCi  ts- 
toJ>p^  from  saying  iha4;  he  has  a  title  which  he  conM,  by  as- 
settings  We  auule  the  meatM  ef  pr^veatiag^ike.  jadgsaent. 

Whether,  however,  this  doctrine  of  estoppel  aj^lies  to  aosai 
in  Whieh  the  ela^oumt  cis  but  a  t^nute^  is  a  qaeatfen  "nUA^ 
thoagk  iarelved  Ii^.thia  eaee,it  is  not  necflrsstfry  le^dsinde;  te 
whether  it  does  or  dees  n^ty  ike  judgmexkt  of  tka  Gbaat,  nndar 
the»peoiiUac  fact#  of  the;oaM,  vould  be  tbe  saoie.-  TUi  wil 
be  seeaw  .# 

And  by  the  law  of  Alabama,  the  ii^terest  wkick  Wampr 
Washington^  the  defondsuai^4n  iii^  /udgment^had  in  the  ne- 
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gtO0Sj  WM  that  of  an  estate  for,  hi^^  life,  and  no  longer.  .  This 
i^pears.by  tk  decision  of  the  Supreme  Qoort  of  that  State,  ma^ 
upon  a  deed  gimilar  to  this  deed  of  1816,  executed  by  Waoier 
Washington.  The  decision  is  that  made  in  the  case  of  The 
JBrandk  Bunk  at  Montgomery  V9.  WiOoM,  <7  AU.  N.  S.  589.) 

This  interest,  then,  was  that  which  was  t>oun4  by  the  jw^* 
ment;  and  being  an- interest  to  endure  for  tl^  -life  of  the  de^ 
fondant  in  judgsMnt,  Warner:  Wasbingtoni  it  was  mcSx  an  one 
as  to  be-pacamMRt  to  any  right  •at  that  timeasaartable  by  <2lupr 
rett,  the  trustee ;  that  is  to  say,  Warner  Washington's  interesfc 
UMB  such  a9to«iake  it.impetoible  that  Oanrett  eauld  liave  any 
iBlereat,  wbich  he  could  4M8er^  against  k  by*  a  claim.  If  War- 
ner Washington  had  the  whole  life  estate,  the»e  was  no  estate 
left  wlHCh  Cramett  could  have^  except  that  which  might  remain 
alhsdWamec'iideaih. 

If  we  adflrit,  therefore,  Aat  Qturrett,  althoagh  but  %  tnuite#| 
im%  by  jdi9  judgment,  estoppedtfrom  asserting  luqr  tille  whick 
Ji0  might  have  afepetrted  in.the'ease»  which  resuUed  in  the  ju^ 
meniy  we  admit  what  ambunta  to  nothing ;  lor  when  the  cape 
m^-yAedj  lur  had  no  title  which  he  co^d  a«seiFt  on  the  ixiaL 
A»d,  indeed^  if  he  had  a  title  whidi  he  Bright  hare  assertec^ 
but  did  npt  assert,  his  being  ldsti^[>ped,  as  to  that  title,  wo«U 
BOi^estop  him  from  asserting  another  title,  whick-he  could  noti 
until  afterwards,  assert. 

26  follows  that  all  the  interest  which  Breck  acquired  by  his 
porehasOf,  was  the  interest  whii^h  Warner  Wa^ington  ;bad^ 
which  was  an  interest  but  for  the  life  of  hin%  Warner^,  asd 
lluit  he  acqiiiaed  no  interest  er  litle,  by  meaot  i»£  eetepj^l,  from 
Chumtt.  '  .* 

'Se  much  fer^Brock's  iitle. 

Whikt  was  Gaprett*j?»  The  remainder  in^  tbA  negroes,  )iAer 
the  expiration  of  the  estate  for  the  Ufe  of  Wamer  Wasbiagtos. 
Hue  was  » title  which  -GacretC  could  not  hare  asserted  on  the 
tiiil  ef  the  cdaim,  for  diis  title  did  not  then  exist ;  at  least,  did 
sot  exist,  except  as  one  to  be  as8ertei{  in  tbe^fidure^ 

To  this  title  of  Oarrett^s,  the  pletf  of  tihe  jndgment  ia  Ala- 
I  was  therefore  manifestly  no  hv. 


4M  ■SnPBfiHECOURI^OFGBOBaiA. 
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It  was  no  error,  thereforo,  in  the  Coort  below,  n^  U^  give 
th^  ohargee  which  it  was  teqvested  to  gi^  or  'to  gi^e  the 
eharge,  that  Ae  jadgment  k  Alabama  waa  not  tf  bar  to  the 
suit.  It  was  an  error,  indeed,  to  diarge  that  tiie  jodgment^a 
AlriMuna,  if  in  a  case  tried  on  the  meriU^  was  a  iMLr,  b«t  ft 
ervor  against  the  defendant  in  error,  not  agi^nst  th^  pUntf ; 
fer  even  if  the  Judgment  was  in  a  case  which  had  been  tried  oa 
its  merits,  k  eofiid'be  no  bar  to  any  title  wUeh  did  not  east  in 
a^fiNrm  to  bJB  aflMrted  atihe  time  of  the  trial  whieh.r«8alted  11 
the  judgment 

80,  alflmigh  it  may  be  tfne,  as  a*genAral  nde,*diattfae  ym- 
^haseiv  undar.a  jtrdgment  i^ndered  iti  a  daim  caaoy  aeqtfim 
sot  only  stteh  tMe  as  the  deftadantliad,  bnt  also  Moh  ai  the 
^kimant'luMl;  yet^as  iA  this  ca8e,*the daimant^was  a  tcaBlse, 
and  there  is  some  doubt  as  to  whether  the  doctrine  of  estfgpel 
afpplies  to  trwiees;  and  as  the  clailnant  had,  in  fact;  Ho  tide 
at  the  tine  of  th^  trid,  whicfi  he  coild  a8seft,«'and  therefore^ 
as  to  which  he  coidd  be  estopped;  and  s^had  no'tftle  whieh 
the paMhas^caaUL aeqnire ;  and 4s  we gvant  a  1^^  trial  sa 
^er  grounds  in  the  caie,  we  do"  not  choose  to  Say  that  tiie 
Coirt  erred  in  charging,  that  the  purchaser  under  a  jndgmaM 
iHtfch  was  a  judgment  in  a'daim-dase,  gets  nortitle  ezcept^thst 
of  the  defendant  in  the*  judgment.  We  prefer  not-  to  ezpreai 
an  opinion  on  this  point. 

'  So,  of  course,  it  was  no  error  to  charge,  thtt  if  Warner 
WMhiBgton  had  oiily  a  life  e^te  in  the  proper^,  the  puiek* 
ser  took  nothing  more. 

-  \t!\  Ac  exempHilciftion  rit  the  judgment  rendered  in  the 
Court  in  Virginia,  was  not  proper  evidence  for  proving  Ihe 
trmt  deed.  Brock  was  no  party  to  that  judgmtat;  therefore, 
it  tBd  not  bind  Mm.  The  -Court,^  therefore,  shonM  not  have 
aBc^ed  the  ezeikiplification  to  be  used  for  ikmt  purpose.   ' 

Considering,  however,  that  Oarrett  derived  his  whole  power, 
as  trustee,  from  this  jv/i^amit,  I  hate,  myself,  very  great  d4Mri»t 
whether  the  judgment  is  not  good  evidence' for  him  to  preve 
every  thing  relating  to  his  title,  indoding  the  existence  of  the 
trust  deed.    But  i{  llie  Qyteii  qq^^  \k^  y*^^*^^  ^  ^  witnesses 


OAIKBSyiLXiBi  00TOS^.TSftl4JiB54.      40f 

*  i.  I  I 

to  its  existeDce  could  be  brought  forward,  proof  Qf  the  deed,  bk 
either  of  those  ways,  would  al  least  be  nmt  ^JS/sSa^dltorj.    See- 

[3.]  John  Stith  Washington  proved  idiat  was  the  nibm  of 
the  negroes  in  1841.  The  trial  was  in  1858.  The  conversion, 
irtdch  dated  from  the  death  of  Wainer  Wydungton,  some  time^ 
in  1849.  What  >ras  proved  then  was  tbe.vtiue  of  the  negro^ 
at  firom  eight  to  twelve  jearp  before  the  time  at  which  the  val- 
ue was  assessed  by  the  Jury.  Is  it  reasonable  to  presume  that 
the  negroes  remained  of  the  same  value  so  long — ^that  they  had 
not,  towards  the  latter  part  of  the  period,  some  of  them,  more 
la  less,  depreciated  in  value  ?  We  think  not  Unless,  there- 
fare,  the  plaintiff  in  the  suit  had  shown  this  to  be  the  bUt  or 
enly  evidence  in  his  power,  we  think  it  oc^ht  not  to  have  been 
teoeived» 

.[3.]  The  verdict  being  founded,  as  to  the  value  of  thu  ne- 
groes, on  this  testimony  of  John  ^Stith  Washington ;  aadMi^ 
also,  in  part,  rendered  for  hrif  the  bivo  sf  the  negroes  fsoni 
1845-— four  years*before  the  plaintiff's  title  to  sue  accrued,  of 
course  was  such,  as  ought  not  to  have  been  allowed  to  stand. 

The  admission  of  the  original,  bill  in  Equity,  from  Alabagia, 
and  the  depositions  of  WaOcer,  and  those  of  Martin,  was,  as 
far  as  we  ^an  see,  tho  adinis^o]\  of  what  was  merely  iivdevant. 

On  the*whole,'the  Gourt.shefiM  havegrant^  a  new  triaW^ 
placinf^it  on  the  grounds  above  indicated ;  and  therefore,  this 
Court-'granta  one,  on, those  grounds. 

As  to  the  Statute  of  Limitatien%  that  cniddnot  otpuneais 
to'naidagaiast  €kr^tt,  the  trustee,  ontil  the  termination  of 
Al9  life  estate  which  preoeded  his^-i.  e.  until  the  death  ef 
Warner  Washiagtott.  And  the  charge  of  the.  Court  to  the  een- 
iairy  was,  itsdf,,  wrong ;  and  if  wrong,  it  was  no  error  in  ^ 
Jury  not  te  follow  it  Thm  .finding  contrary  to  tlus  ehttge^ 
tboD,  is  not  a  ground  for  a  new  triaL  On  the  .motion  f<M(  A* 
mnr  trial,  the  Cemt,  itself,  became  eoiiscious  of  its  ensff^  ani 
sktatttted  it. 
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iT«r.  53^ — ^W.  ^.  Clslanb  and  othersi  plaintiffii  in/error,  fi» 
Thomas  Jf.  Waters  and  others,  executoGB,  .kc^  dyfandart^ 

•  iR  «pror.       .  •      ■ 

[1.]  Wkeo  ajtestator,  ^er  naming  sundry^  alaTes,  male  an^  female,  adii, 
***  on  account  of  the  ftiithfal  seryices  of  my  bodjr  senrant,  William,  (theliQi- 
band  of  Peggy,)  I  will  an^  desire  his  emancipation  Or  freedom,  with  the  fa- 
tnre  issue  and  increase  of  all  the  females  mentioned  in  this  itcdk  of  my  inlL 
If  it  is  incompatible  witk  the  huipanity,  Ae.  of  the  anthoritiet.ef  the  State 
of  Geoi^ia,  I  direct  my  qualified  executors  to  s^d  ihetaidslav^  otttof  the 
St^te  of  Georgia,  to  such  place  as  t{iey  may  select ;  and  that  their  expense! 
to  such  place  be  paid  by  my^exccutors  out  of  my  es&te,  and  the  whole 
proceedings  be  conducted  according  to  the  laws  and  deciBioni  of  the 'State 
-of  Georgia,  I  having  no  desire  or  intentioh  to  violate  the  Apirity  or  intentioii, 
■  fir  policy^  of  such  laws'^  Further—"  I  desir^  that  the  said  slar^  if  com- 
pelled, may  select  their  residence  out  of  the  State  of  Georgia,  aad  in  anj 
part  pf  the  world".    The  will  directing  the  forfeiture  of  the  interest  of  vaf 

•  ftgtttee  who  resists  tills  item  :  Neld^  thsiiibK  ihtention  of  the  te^tor  Wki, 
to  to^iramit  all  the  alaves  mentiq^ed  in  that  item  of  his  will. 

ffL^  ^'here  ^  jprill  k  absv^cl  or  fl^nbiguous,  as  it  standi,  the  CqucI  maj  supply 
words  to  carry  into  effect  tho^intentiph  of  .the  t^^tatyr,.  when  that  inteq||pa 
is  clearly  manifested.  ' 

p.]  The  manumission  of  slaves,  to  be  sect  out  of  tfif  State,  il  tcould  teem,  ii 
'  ftjt  in  conflict  with  tfie  public  policy  6f  the  larf/tf  (Jeorgih.* 

.  •  .      »    .  '.  ;  . 

'  in  Equity,  in  Ghvvnnett  Superior*  €o«rt..    Deciaion^dtt^  dee 
BirrH*,  by  Judg^  Jackson,  M4rcii-  T«m,  1854.  ^  -    ^^ 

•  •     •  •  A»      • 

Tbomas  J.  Waters  departed  tlys  life  testate^  The*f<^ldwiBg 
1ft  A  ftopy  of  his  will;  excepting  the  lat  and  SdiferaB..     .     . 

^^  Thirdly,  Whereas,  I  onfjix  and  hold.in  -poaBe86aos;.^tfbe  hh^ 
derBamed  slaves,  to-vit :  Hory,  .Queen,  his  wife,  htr  <;hildreii; 
William  and  Rose,  Mary's  brothers,  Pompey  and  S!#ni,  JVXaiy'h 
siater  Caroline,  and  Caroline's  daughtei;,  Dinah^^witti.  thees* 
ceptipH  of  "Pompey,  the  above  people  i^re  at  present  in  Bryan 
Oounty,  in  thi^  State).  Alsa,.llie  following, slaves  in  GwiBaett 
Opunly, -State  aforesaid,,  to-wits  Polly,  her  .cUldren,-  Jane% 
Morgan,,  (James  and  Morgan  at  present  not  in  Qwin/ieU/GlaiAi^ 
ty,)  Jefferson,  Cherokee,  John,  Elizabeth,  boy  Swimmer, 
Oeorge,  girl  Polly,  Peggy,  siater  to  Polly,  her  children,  Gharlql,. 
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Jjtwling,  Betsey,  Betsey's  children,  young  Peggy,  Catherin^^ 
iniiey,  Georgia,  Thomas,  infant  girl,  Josephine,  Jenny,  sister 
o  Betsey,  Jenny's  children,  to-wit:  Sarah,  Harriet,  Hughes, 
lenry  Clay  and  infant  boy,  Clark,  Lydia,  sister  to  Jenny, 
[lydia's  children,  Hannah,  Jessey  and  infant  boy,  Susan  alia$ 
Snkey,  sister  to  Lydia,  Sucky,  infant  girl,  Caroline,  Prudence, 
BSter  to  Peggy,  and  Polly,  Prudence's  daughter,  Cynthia. 
)n  account  of  the  faithful  services  of  my  body  servant,  Wil- 
iam  (the  husband  of  Peggy)  I  will  and  desire  his  emancipation 
nr  freedom,  with  the  future  issue  and  increase  of  all  the  females 
nentibned  in  this  item  of  my  will.  If  it  is  incompatible  with 
he  humanity,  &c.  of  the  authorities  of  the  State  of  Georgia,  I 
lirect  my  qualified  executors  to  send  the  said  slaves  out  of  the 
3tate  of  Georgia,  to  such  place  as  they  may  select;  and  that 
lieir  expenses  to  such  place  shall  be  paid  by  my  executors,  out 
l8f  my  estate ;  and  that  the  whole  of  this  proceeding  be, conduct- 
ed according  to  the  laws  and  decisions  of  the  State  of  Georgia, 
[  having  no  desire  or  intention  to  violate  the  spirit,  or  inten- 
Aon,  or  policy  of  such  laws ;  and  I  do  further  direct,-  that  if 
my  person  to  whom  any  bequeath  or  disposition  contained  in 
ihiB  item  offer  any  impediment  to  its  being  carried  into  exe- 
Mt^n,  he  or  she  shall,  in  no  event,  receive  any  part  of  my  said 
Mate;  but  my' executors  are  enjoined  to  withhold  from  the 
person  so  opposing,  any  share  or  portion  herein  devised  and 
bequeathed  to  him  or  her,  and  to  distribute  the  share  so  for- 
feited amcfhg  my  other  heirs,  per  stirpes^  and  not  per  capita^ 
[  desire  that  the  said  slaves,  if  compelled,  may  select  their  res- 
idence out  of  the  State  of  Georgia,  and  in  any  part  of  the 
rorld". 

Fourth.  (Made  a  specific  bequest  to*  his  executors  in  trust 
Tor  two  grand-d&ughters.) 

Fifth.  I  give  and  bequeath  to  my  qualified  executors,  all  tte 
rest  and  residue  of  my  estate,  both  rtial  and  personal,  atid  cho- 
166  in  action,  in  trust,  that  they  will  hold  the  same  togekbet^ 
wilbont  any  distribution,  until  all  my  direction^,  <;ontained  in 
die  third  item  of  this  my  will,  shall  have  been  ftdly,  in  all  rdth 
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pecte,  complied  with ;  and  bo  soon  as  that  has  beeH  done,  (and 
not  before  on  any  pretence)  I  direct  that  they  shall  divide  my 
estatcf,  real  and  personal,  into  three  equal  parts  or  shares;  and 
I  give,  devise  and  bequeath  one  share  or  equal  part  thereof  to 
mj  son  Thomas  J.  Waters,  his  heirs,  executors,  administrators^ 
and  assigns,  forever. 

Sixth.  I  direct  my  qualified  executors  to  hold,  with  the  ex- 
ception of  one  Thousand  Dollars,  exclusive  of  interest,  say  out 
my  daughter,  Williamina  C.  Cleland's  share  or  portion  of  my 
real  and  personal  estate,  to  be  paid  over  to  my  son  Thomas  J. 
Waters,  his  heirs  and  assigns,  trustee  to  my  daughter  William- 
ina G.  Cleland  and  children,  being  amount  of  my  note  4&ted 
25th  July,  1840,  and  made  payable  to  Thomas  J.  Waters,  trus- 
tee, &c.  This  disposition  and  arrangement  is  in  justice  to 
Thomas  J.  Waters,  and  for  his  security,  &c.  During  my  life,  I 
have  given  to  my  daughter,  Williamina  G.  Gleland,  and  to  her 
children,  considerably  more  than  this  amount — ^more  so  than  I 
have  given  to  any  of  my  other  children.  I  wish  it,  however, 
to  be  distinctly  understood,  that  my  son  Thomas  J.  Waters,  his 
heirs  and  assigns,  is  to  pay,  as  trustee  as  aforesaid,  the  above 
amount  of  One  Thousand  Dollars,  exclusive  of  interest  thereon, 
to  his  sister  Williamina  G.  Gleland  and  children,  out  of  his  own 
individual  respurces  or  means — the  amount  ia  not  to  be  consid- 
ered (as  he  receives  an  equivalent  or  -the  same  amount  from 
his  sister  Williamina  G.  Gleland's  share  or  portion  from  my 
estate,)  a  debt  against  my  estate,  or  to  be  drawn  from  my  real 
or  personal  estate,  whatever.  Nor  is  it  to  militate  or  take 
from  one  particle  to  the  carrying  out,  by  my  qualified  execu- 
tors, the  third  item  of  this  my  will  and  testament.  (The  re- 
mainder of  this  clause  and  the  seventh  item  gave  the  other  two^- 
0iirds  of  his  estate  to  his  two  daughters  and  their  children.) 

Eighth.  And  I  direct  my  qualified  executors,  in  the  division 
of  my  negroes  among  my  children,  to  divide  the  said  negroes 
if,  families,  so  that  the  principles  of  humanity  may  be  observed, 
and  the  separation  from  each  other  be  as  free  from  pain  as  pos- 
lible.    I  also  hotpe  and  pray  (out  of  respect  to  my  memory) 
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that  the  division  of  my  estate  be  without  wrangling  or  litiga- 
-tion,  &c". 

The  last  item  appointed  executors. 

The  testator  possessed  a  large  estate,  including  a  large  num- 
ber of  negroes  not  mentioned  in  the  third  item  of  his  will.*  A 
number  of  those  mentioned  were  lineal  descendants  of  testator. 
The  others  were  of  the  same  families.  A  portion  of  these  ne- 
,  groes  were  in  the  possession  of  Thomas  J.  Waters,  the  £on,  by 
his  father's  consent,  at  the  time  of  his  death.  Testator's  chil- 
dren were  all  of  middle  age,  and  had  been  provided  for  by  him. 
.  To  a  bill  filed  by  the  executors  for  construction  of  the  third 
item  of  this  will,  a  demurrer  was  filed.  The  Court  below  over- 
ruled the  demurrer,  holding  that  the  negroes  therein  enumera- 
ted, were  all  emancipated. 

This  decision  is  assigned  as  error. 

McDonald;  Cobb  &  Hull,  for  plaintiff  in  error. 
,     HuxcHiNS ;  T.  R.  R.  Cobb,  for  defendant  in  error.    . 

By  the  Court. — ^Lumpkin,  J.  delivering  the  opinion. 

• 
The  demurrer  in  this  case  was  special,  viz :  that  the  third 
item  of  the  will  of  G^eorge  M.  Waters  did  not  emancipate,  the 
negroes  therein  named,  except  William,  the  body  serVant  of 
the  testator,  and  the  future  increase  of  the  female  slaves  men- 
;  tioned.  The  question  was  not  made  in  the  Court  below,  and 
was  expressly  waived  in  the  argument  in  this  Court,  as  to  the 
legality  of  such  emancipation ;  and  we  are  called  on  simply  to 
determine  what  is  the  true  construction  of  this,  will,  as  to  the 
.alaves  in  controversy.  ,        .  ,        ..   • 

*  The  first  object  of  a  Court  iji  cou3truing  a  will,  3h9ul4  .j?e  to 
discover,  if  possible,  the  intention  of  the  testator,  and  to^^ive 
it  effect,  if  it  be  legal ;  or,  to  va^j  the  phraseology,  effect  should 
be  given  to  the  intention,  whenever  it  is  not  contrary .^o^ law, 
rand  can  be  indubitably  ascertained  by  permitted  Ipgal  mfeans. 
In  the  pithy  but  somewhat  quaint  words  of  Swinburne  ^rea- 
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tise  onWillSy  1  vol.  19) — "The  will  or  meaning  of  the  testator 
i9  the  queen  or  empress  of  the  testament:  because  the wiU doth 
rule  or  govern  the  testament,  enlarge  and  restrain  the  testa- 
ment, and  in  every  respect  moderate  and  direct  the  same;  and 
is,  indeed,  the  very  eflScient  cause  thereof.  The  will,  therefSnrey 
remaining  of  the  testator,  ought,  before  all  things,  to  be  sou^t 
for  diligently;  and  being  found,  ought,  in  any  wise,  to  be  ob- 
served faithfully.  It  ought  to  be  sought  for  as  earnestly  as 
the  hunter  seeketh  his  game ;  and  as  to  the  sacred  anchor 
ought  th,e  Judge  to  cleave  unto  it,  pondering  not  the  words^  but 
the  meaning  of  the  testator.  For  although  no  man  be  pre- 
sumed to  think  otherwise  than  as  he  speaketh,  (for  the  tongue 
is  the,  utterer  or  interpreter  of  the  heart,)  yet  cannot  every  man 
utter  all  that  he  thinketh  ;'and  therefore,  are  his  words  suljfeet 
to  his  meaning.  And  as  the  mind  is  before  the  voice,  (for  we 
conceive  before  we  speak,)  so  it  is  of  greater  power ;  for  the 
voice  is  to  the  mind,  as  the  servant  is  to  his  lord". 

What,  then,  was  the  mtention  of  the  testator,  as  to  the  ne- 
groes liamed  in  the  third  item  of  this  will?  The  plsintift  in 
error  insist  that  it  was  to  manumit  his  faithful  body  servant) 
William,  and  the  future  increase  of  the  female  slaves.  And 
the  argament  urged  with  much  apparent  earnestness  is,  that 
the  testator,  having  confidence  that  his  own  children  would  deal 
kindly  ^th  the  rest  of  the  slaves  mentioned  in  the  third  item, 
was  willing  to  leave  them  in  slavery :  but  that  in  the  coorBe-rf 
nature,  these,  his  imtiaediate  offspring,  could  not  live  long 
enough  to  see  to  the  kind  treatment  of  the  issue  of  these  slaves; 
and  hence,  his  desire  to  emancipate  the  issue.  And  we  have 
been  urged  to  give  this  exposition  of  his  intention,  becanse  it 
is  most  consistent  with  the  verbal,  grammatical  interpretation  of 
the  instrument,  as  it  stands,  without  resorting  to  extraBQoni 
circumstances,  or  to  the  necessity  of  supplying  words,  as  omis- 
sions by  the  drakUghtsman — ^in  this  case,  the  testator  himseff. 

Can  such  an  intention  be  imputed  to  th&.t^tator  ?  We  can- 
not bring  ourselves  to  this  conclusion.  Various  considerations 
force  us  to  repudiate  this  conclusion.^  '^i^Qpnyill  advert  to  a  few 
of  them.  /  ?;^ 
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And  first.  The  eighth  item  of  this  will  manifests  a  great 
aimety  upon  the  mind  of  the  testator,  that  the  principles  of 
humanity  should  be  regarded  in  the  division  of  his  slaves^-so 
that  ^  families  should  not  be  divided,  and  the  separation  from 
each  other  be  as  free  from  pain  as  possible".  Can  it  be  con- 
sistent with  this  idea,  that  the  testator  should  have  intended  to 
have  the  tender  infants,  the  issue  of  these,  evidently,  his  favo- 
rite servants,  torn  from  their  parents  immediately  upon  their 
Inrth,  and  if  refused  an  abiding  place  here,  transported  to  scmie 
•distant  land  ?  For  it  is  to  be  remarked,  that  the  will  makes 
no  provision  for  the  maintenance  of  the  future  increase,  until 
"diey  shall  have  arrived  at  the  years  of  discretion.  The  o?m- 
•«»  of  their  parents  could  hardly  be  expected  to  rear  them 
intfaout  adequate  compensation,  and  to  deliver  them  up,  to  go 
free,  so  soon  as  they  should  be  capable  of  rendering  iservice. 

So  that,  under  this  riew,  the  intention  of  the  testator  must 
be  li^  to  have  been,  to  disregard  every  principle  of  humanily 
— to  outrage  the  holiest  feelings  of  our  nature,  by  the  disrvp- 
tion  of  those  very  ties  which  he  was  so  solicitous  to  preserve-^ 
to  separate  mothers  from  their  minor  children,  and  to  send  the 
latter  off  without  the  means  of  support;  and  that,  too,  in  the 
face  of  his  solemn  declaration,  that  the  very  contrary  of  all 
this  was  his  wic^  and  will. 

But  this  is  not  all.  William,  his  favorite  slave,  the  only  one 
in  e$sey  whom,  according  to  this  view,  he  was  unwilling  to  trust 
ereti  in  the  hands  and  keeping,  of  his  family,  must  be  separa- 
ted from  his  aged  wife  and  their  numerous  offspring,  including 
the  second,  and  perhaps  third  generation,  and  be  sent  off,  '^sol- 
itary and  alone",  to  enjoy  the  fatal  boon  of  liberty — ^by  far  too 
dearly  .purchased,  as  to  him — leaving  there  his  household — 
wife,  children  and  grand-children,  to  continue  in  slavery !  No 
other'family  of  his  negroes  must  be  divided — ^humanify  forbids 
this — bitt  as  a  reward  for  William's  fidelity,'this  aged  domestic 
must  be  torn  from  home  and  kindred,  and  sent  back  tt)  the  land 
of  his  fathers ! 

This  consideration,  alone,  would  coiivince  us  that  such  was 
not  the  intention  of  the  testator. 
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There  is  another  aspect  in  which  this  intention  would  be 
^oallj  unreasonable.  Many  of  these  slaves,  it  is  admitted, 
are  the  lineal  descendants  of  the  testator — '^bone  of  his  bone 
and  flesh  of  his  flesh".  Is  it  natnral  that  his  boonty  and  be- 
nevolence should  have  overlooked  these,  so  near  of  blood  to 
him,  to  expend  itself  upon  issue  hereafter  to  be  bom — ^begotten 
by  strangers? 

Again,  his  children,  the  legatees  in  his  will,  are  men  and 
women  of  middle  age.  Many  of  the  slaves  mentioned  in  the 
third  item,  are  infants.  It  is  not  probable — hardly  possible— 
that  these  legatees  should  live  to  see  the  last  issue  bom  of  these 
infants,  and  thug,  to  effectuate  the  benevolent  purpose  of  the 
testator.  However  willing,  therefore,  Mr.  Waters  may  have 
been  to  trust  his  favorite  servants  to  the  justice  and  generosi^ 
of  his  legatees,  he  must  have  foreseen  that  they  could  not,  in 
the  course  of  nature,  survive  long  enough  to  extend  and  guar- 
antee this  kind  treatment,  through  the  distant  future,  to  these 
people. 

Further :  Not  only  is  this  view  unreasonable,  because  un- 
natural and  ineffectual,  but  it  is  wholly  impracticable.  The 
entire  estate  of  the  testator  is  to  remain  in  the  hands  of  the 
executor,  ^^  without  any  distribution,  until  all  the  directions 
contained  in  the  third  item  of  the  will  shall  have  been  fully, 
and  in  all  respects,  complied  with.  And  so  soon  as  that  has 
been  done,  and  not  before^  on  any  pretence^  a  division  is  £- 
rected".  For  seventy  or  eighty  years,  then,  this  estate  is  to 
remain  undbtributed.  The  legatees,  his  children,  will,  in  all 
human  probability,  be  dead,  before  enjoying  any  portion  of 
his  bounty.  And  the' executor,  charged  with  the  personal  ex- 
ecution of  this  trusty  will  have  departed  this  life  long  before 

the  time  for  its  final  consumknation  shall  have  arrived. 

• 

We  are  not  forgetful  of  the  verbal  criticism  of  one  of  the 
.  learned  and  distinguished  Counsel  for  the  plaintiffs  in  error, 
upon  the  words  "complied  with",  nor  of  his  authority,  (John- 
son's Dictionary^)  to  show  their  meaning-7-"  To  acquiesce  in; 
to  be  obsequious".     And  his  deduction,  that  so  soon  as  the  l^ 
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gfttees  shall  have  signified  their  assent  to  this  disposition  6f  the- 
irill,  the  time  contemplated  for  a  division  would  have  arrived* 

We  would  simply  remark,  that  other  Lexicographers,  and 
llr.  Webster  among  the  rest,  give  other  definitions,  sach  as  to 
Eolfil;  to  perfect  or  carry  into  effect;  to  complete;  to  perform 
or  execute.  And  that  these  are  not  only  the  common  and  well 
known  signification  of  the  phrase,  but  that,  in  fact,  in  the  8d 
item  of  the  will,  the  testator  explains  his  own  understanding  of 
tlie  term,  by  using  as  a  synonym,  ^* carried  into  execution'*. 

If  a  Court  of  Equity  were  called  upon  to  frame,  by  its  de- 
cree, directions  and  instructions  to  the  executor,  for  carrying 
into  efiect  such*  intention  as  that  imputed  to  the  testator,  could 
diey  be  drawn?  This  issue  and  increase  are  to  select  their  fu- 
ture home.  To  do  this  they  must  first  arrive  at  years  of  dis- 
cretion. No  provision  is  made  for  their  maintenance,  in  the 
meantime.  Must  each  one  be  sent  off  separately,  as  they  sev- 
snlly  arrive  at  such  years  of  discretion  ?  During  this  long  in- 
terval, what  must  become  of  the  estate  ?  These  and  many  sim- 
ilar inquiries,  present  so  many  and  such  momentous  difficulties, 
ihmt  the  Court,  rather  than  attempt  its  execution,  would  most 
probably  declare  the  wilt  void  pro  tantOy  for  uncertainty. 
Ought  such  an  intention  to  be  needlessly  ascribed  to  the  tes- 
tator, seeing  that  it  would  lead  to  such  consequences? 

Another  consideration,  going  to  show  that  the  construction 
I  am  combatmg  is  not  admissible,  is  the  recital,  in  the  8d  item, 
of  the  names  of  many  male  slaves.  Was  this  a  mere  act  of 
supererogation  ?  Had  Mr.  Waters  no  practical  object  to  be 
accomplished  by  it?  It  is  suggested,  and  likely  with  truth, 
that  the  names  of  the  female  slaves  were  set  forth  for  the  pur- 
pose of  identification,  and  to  determine  whose  issue  should  be 
free.  But  why  specify  the  males?  The  answer  to  this  ques- 
tion in  the  argument  was,  to  assist  in  identifying  the  females. 
But  this  could  not  be,  for  in  some  cases,  the  males  are  identi- 
fied by  reference  to  the  females.  Thus:  ^^ Mary's  brothers, 
Pompey  and  Tom".  There  must  have  been,  then,  another  mo- 
tire  ;  and  it  is  made  our  du^,  in  construng  all  instruments, 
whether'public  or  private,  statutes  or  deeds  and'wills— to  giTS 
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effect  to  every  part— every  word — ut  re%  magu  valeat  qwm 
^pereat 

Another  view,  fatal  to  the  construction  contended  for,  is  de- 
rived from  that  clause  in  the  Sd  item,  directing  the  ezecaton 
to  send  ^^  said  slaves"  out  of  the  State,  in  a  certain  event 
What  slaves  1  There  is  but  one,  according  to  the  position  oc- 
cupied by  Counsel  for  plaintiffs  in  error,  and  that  is  William, 
the  body  servant.  The  issue  are  not  in  esse;  and  consequent- 
ly, cannot  properly  be  spoken  of  as  '^  said  slaves":  and  if  in 
esse^  they  would  not  be  slaves,  because,  being  manumitted  prior 
to  birth,  they  would  be  horn  free. 

We  have  occupied  much  more  space  than  we  intended,  to 
rebut  the  idea,  that  such  was  the  intention  of  the  testato*. 
There  are  still  behind,  other  views  confirmatory  of  those  al- 
ready advanced,  that  the  Attorneys  of  the  plaintiffs  have  not 
correctly  expounded  the  will  of  Mr.  Waters,  as  to  what  was 
his  intention  respecting  the  slaves  designated  in  the  Sd  item  of 
that  instrument,  as  to  be  collected  from  the  will  itself.  We 
are  satisfied,  beyond  a  doubt,  that  it  was  the  purpoee  of  the 
testator  to  emancipate  all  the  slaves  embraced  in  this  clause. 
The  most  casual  reading  of  the  whole  paper  would  impress  that 
opinion  upon  any  unbiased  mind ;  and  a  more  careful  examina- 
tion of  each  item  serves  only  to  strengthen  this  convictioB. 
The  testator's  anxiety  seems  to  have  been  so  great  upon  this 
point,  that' it  stands  forth  prominently,  even  in  other  parts  of 
the  will  unconnected  with  it.  It  is  affixed  as  a  condition  pre- 
cedent to  every  legacy,  save  that  embraced  in  the  4th  item: 
That  this  darling  object  is  to  be  first  effected ;  and  any  legatee 
throwing  obstructions  in  the  way,  is  made  to  forfeit  all  interest 
under  the  will.  The  fact  extraneous  to  the  will  of  the  blood  re- 
lationship of  a  large  number  of  these  negroes  to  the  testator, 
would  remove  the  last  particle  of  doubt,  did  any  remain  upon 
our  mind. 

The  next  and  more  difficult  question  is,  does  the  will  soffit 
eiently  express  the  intention  of  the  maker,  to  enable  a  Court 
to  decree  its  execution  ?  Or  is  it  necessary  to  supply  words  fer 
t^  purpose? 
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^7  tMre^etwvm'  jifi  m^hf  ^Itur  t^paa  tltm,  (obt.  f « 
llj»lU;.I  )Qfilio#  Mr«o^7  to  ike  tieUef  fftftt  it  ii.    99ia  uMp 

er;  yet,  while  extr^tnely^i9|iMiMie,««»>.vh^|#,:-tkaY^ 
n6»l  tertns  oi^,  .9rhif^  indieatf;  i^&UiUji  »  lnwy^r'A  haiidi- 
inicfci .  The  pr«i0SBpfij<m  ii,  tb»t  this  will  wui  copied  ih>m  «9- 
^er,  ^  4iiat^  t^ie.^tempi  was  nmde^  tp  fiiojiff  the  proriaieni 
ff^he  fetmtr;  .tfaat^theiirst.wM.the  wprk  of  a  tkilfiO,  |be  latt 
#f  «&  uq^kilfiil  hand.  .Tkeie  is  evidently  aottethuig  exnitted,i|i 
IIm  tkipd  iJkmfLy  arising,  {]iroh*klj>  from  the  long  emuneratiou^^ 
Ibe  tegroes'  nacaes.  Still,  I  anr  iacliDed.  ip  think  tb^e  ia 
flseugii  l^tO/ffiecUuiite  tke  i&tention  of  .tke  tciA^tor. «  Tba^ 
^il^poee  We  hava  |trriv«d  at,«ti; i.Maaumiiaioo. 

It  is  proper  to  premise,  that  no  fofA  of  wo^rds  is  fiecessfurj 
to  do  this.  Xbere  is  no  pot^sxt  word^  suoh  aA  '^  dedi**M  a  daad, 
•r  ^.beirs"  in *a]v estate,  of  fee  dimple,  at  Cpmiaon  Law,  tta^eik 
aarj  to  aooompUdb  iiiis  gk^tj  Slayerj  is  ika  dominion  of  1^ 
Bsastir  ^verike  slafire*^!^^  entiire  subjection,  of  ox^  pefsoa  to 
tho^wiU  of  i|i|i6tfiec  MsftxiPifasiogie  ^  n^^m^iWAl  oi^^en^ 
fiaftion  of  that  d^vidm.  ^$(^{iif^e»er,  thepefQ/eyasidipaties  sncSi 
«tlhdrfttraK^/enw(Uatiw,^wjN(t^^  ot  impUedlj,,.^ 

CMtoaies  ajiaiuiiniflrfw.  Hw^  we  find  in  ev^  jiation  wb<u» 
ikwTery  kap^^isMd,  iyipUed^as  well  as.  expcesa* jua^pmis^iaiiu 
)^  i4aliiag4)f ,a*.deed<to.A. viUein--Tthe  btingii^.tif'.a  s^it.pr 
camfdaini-agaifffit  ttm^-  ^yf^  'fllagktUm^  u^aAmpftled  him  ij 
ito|£catioo:  Beeajlse  Iha  Lcffiy  by  d«^o^  ]S(Hh  bim.fts,%  fkp^ 
■aft^  thereby  adihitted  that  b^  fijiued  to  b#  «n  jBi^vai  ,  Befiiife 
Ae  introduction,  of  deeds  into  common  use^  yarioos;  sivple  hq|, 
ftigmficant  mod^t  Qf  ^l^presi^  iM^opmiflsiou  ^ere  adopted  by  ttbe 
fariolv  «eantidiaB.h(^%g  slaves,. ^h  4)(vjkbem  .indicatSng  tbe 
vhhdrawalj^f  doi]|inio^.by  the  znaetelr..  .«  . 

In  thccasp  of  ^t^an.  vs.  WaMoi^  (U  Go.  B.  185,)  I  hj|4 
oeoaclioii  to  refer  to  some  of  the.i9^s«in.  co^imon  use-  among 
A^  Romans.  ^  Qne  method  among  the  Gemfans .  was  termed 
<iatinmisftiaft.;?»r  pw:tuor  viU;  and  con3isted'6ifflply.  m  lead- 
ing iba^slaFO:  to  a  plaoe  wh^pe  two  roads*  orassed ;  ^ndni  a  sM 


pb^ee,  g^Vfti^lnmltolibeiiyoftAotMgluai^^  .(Bet 

tSrike&ett  Opefai  T&m.  6/ jr.'  20  to  25  ^hAmim^-  had  P^i^k» 
mfhu'De  Smu.  Suvomm^AiO^  f<nr  t)ie  tfonafoMTiMdet nlM 
irev^  practined  f»r  mamfmif ting  abteB.) 

'Ann  ih^re  tiot  woircb,  dite,  in  tltts  will,  indioatbg  tlM dnM 
of  iho*'teM9itor,  t«  Veflouhce  hid  doniinioa  over  these  -flhitcsT 
Aft^r  tuBOiitig'flteift  he  itdds*— '^en  aeeouit  ^  th^  fiuthfiil  9&t^ 
tidte  of  mj  body  serviclit,  ifilliau,  (the  hnriMmd  of  P^^ggJ,)^ 
"#01  axid  deeire  bis  ^maneipfttilm-  or  freedom,  *ifilll  Ihe  fi^bm 
imae  and  increase  df  all  the  femateik  menticmeS  m  tins  item  ^ef 
fl^  yill.  K  it  is  incompatible  with  the  hodiaiiitjr;  jSre^  of  Ai 
ant&orities  of  the  Btaite  of  Georgia,  I  "direet  ter^  qualified  ezeM* 
tors  to  send  the  $aid*9t(ioe$,bat  of  the'  Sti^te  of  Georgia,  iMbeh 
jlabe  as  tlhey  may  select,'*  &c.       ••        •  *  ; 

Who  are  iStie'Baid  ilaveit  We  are  told,' that  by  the  mlsi 
of  etrict  grammatical  construction,  these  words  refer  to  their 
Immediate*  totec^ents,  Xz:  WillialB  and  the  fbtate  isMSb 
And  ^e  Uare  remarked,  that  that  antecedent  hiS'iM  tike  )^ 
per  reqtdsMs  tosalSsfy  th^^jJiiral,  ^slaves".  Wittamiaaefal* 
gle  diye.  The  idsne  are  not  ifi  eue^  and  when  bo!m,*ar#  >ilt 
daVed:  beclkniie  manumitted  and' bom  flree.  Moreover,  thft 
issne  cannot  satisfy  the  oflier  desooiption,  tW:  peraonii  xX  Slh 
or^on,  capable  of  selecting  9  destination.  Besides,  in  ean^ 
'  in  uifo  effect  the  intention  of  a  testator,  Cowrts  will  diardgai^ 
stnct'graiBunaticat  con^tniction,  end  will,  if  iieese^aiy,  trans* 
posk  words  or  evetoi  )M)rt{ons  of  %  eentenee\  (J  JarmoH'  m 
WUki  48Tf  and  auth(fntu%  there  cUei.  (kuiilwvm  ym.  Sk^ 
fcr,2PdJ^^1220    •■      ■      '  • 

'  Onr  opinion  is,  tlierefone,  that. the  *'eaid  sUtss"  are,  ex  ti 
termini,  aU  the  slaves  mentioned  Ih  the  pterions  part  of  tiit 
3d  item.  And  thie  opinion  is  confirmed  by  the  last  danse  is 
HkiA  iteio,  where  the  testator  repeats*— ^^  I  desite  that  the  ^saii 
sfiifM'  if  compelled,  may  select  their  remdende  out  of  the  Btale 
of  Georgia,  and  in  itny.part  of  the  worId'\  Hie  same  words 
evidently  have  the  same  meaning,  when  used  in  differeiit  pb- 
dM  in  fheVill,  and  refer,  ebyiOudj,*  to  adidts  who  are  ^l^aUt 
of  (jboosilig.    And^ifikai^YnaWs  ^xwat^  being'tht  only 


8d  ite^^  ae4|aoM»r7  caBduBiM  ia^  tlui^  tli«f  «iM'  ifolMaii 

Boiif  We>ur«)«MM^;  ih  tUa,  would  a^  t^  Court  ikippljilto 
jieewpify  v<xrdft  ta  effaetrntid  1^  ihtM^tmi  of  l}id4«iUt<ir  ?  It 
•iKIrirt;  d^HMd  thii  tbe.Owrt^liHi  tbMOithirily  t4^ d6  Mb  «Nr- 
*Al  ttsof.?  It'b  {Miited^  hMerer^'in  thf.argaitfeitt;  AItt  this 
iBimimb  ^^m ^  aodumftenit  anl-iatirfadtorf  aaAnMritMH 
ittt^l^m  dHtMd)  ^  4bow  ihM  helTflnraf  iwHi^f  ptlMiiM  tiie 
Ckn«i«Mj:fe«»  at totiieiiiteBfiDii  of  tho^tettatMi^;  >lif4i.irfH 
jMOt  .U«iiK>Iiid,  jMne  the  wiU^  ^ihii  «tndi»*«i|ik^t'  <  dW 
snd  comply  di0|M6)tion  of  the  pr<^>eitj.  *'^     -  •'•'^  .* 

« .  13ii9  4Kme  ml0y  M  .^^pcobe^d,  :«ix«it&i»  eilbjett)^  Is  kuddowii 

€bk :  Th»t  to  iothiHUe  the  additicm  of  wonb  in  a  fWy  tl^io 

jpiiatjCinii  mii  jtotehretio^  Tijic  lit  SotbB  teKigttitf  br.ABsitr- 

«0V'4»  tb0  fao*of  tiie  iiiSX,  aimrihal^to  tft  eoipatbiiig  Hiniltdt , 

Wi^v^^yw  Miiiifeaiwd  oofmkoiiig  proof  tei  £ba  uinbi^ 

4lftfflou^M7<to^tlKeiblenti6ik«f  t!hat^         Tb»nik^ift4o 

«lai».cenfliot»  wUh^the  pki*^^  * 

>  «!!Pi)^  £4  oonOHioa  in  the  mle  is  ansvere^fUl^i  ^  owoeiiro, 

J«d  have  onfloMoai«cl  i^^honv  bj ibe  pioVisiDBt  oC'4fa#  iriltt ii- 

Mlf.    Is  there,tiies(»  any  wicertaMpty  Pf  ahttitcKtj  on fk^  fa«e 

1»f  tbainstrvitMnl?-   If  the  l^oriia, '' said  la&ves",  do^Ml  fefcr 

to  4w9  davte  pieMtioiied  in  ihq  8d  Uobiv  howa^eotel  £(Hr  Ute 

foHy  of  laemtiouD^ia'faMfgo  nuiiber  of 'alares,  md  rmth  weh 

fiArticdkrityy  eflpeeiaOy  M  H  yeepeeta  the  males-er  a  portion  of 

Ulim,  wiibMit  ob^eot,  vnleis  to  make  di^petiCiqri  of<tlHSi&  ? 

.  *  The  nime  of  a  Ingiktee  is  wanting,  which  nafils  thie  case 

.Terjr  similar  to  that -of  .the  Leisee  (f  Wdihamvs:  -^Mmer,  (2 

Dotal  4-  B.  898.)    There  the  will  wasiii  Iheee  yhy^'i  ''"^t-pte 

liiifto  H  W  a  HJeaeMgi  or  tenemeot^  inbw  bi  the  pOBsesriOa  of 

W.  •  Item.    I  give  ftirth^r  uMo  my  nephew^,  H  TV,  fa&lf  piri 

tef^y  garden  tfsd  XlOO  itoek  in  the  4  f^r  cent.  Ba^k  ahitd- 

lies.    I  ffivjB,/ufih£r^  mf  scdd  $t(Me8jH(Wf-h(m$e  and  M  tftKer 

wmt-hauiek  in  ihe^Atil  yardr^tnj  sister'M^  W  to  have  the  in- 

tareat  and  profits  dnrSiig  har  Vh'-.    l!k^  Conn  aup^Uea  the 


«08  AU^BSMS-COUfiffOF^OBOBfiHUL.   •■ 
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(Qtelaad  il  oi.  ft.  Wattrp  ft  o^  eioeeirlorf,^. 

mnrds,  ^^io  hita- -  i&  th#  last  claiue«    FovaitminMUiotlMrt 
tH  tkoB  ppinty  86*  t  Jbrman  m»  .WtiUy  ck.  £V1* 

Again,  $he  8d  item  wj% :  *<  If  it  is  incompatible  wkh  ^btAt^ 
■tanh^i  fcc.  of  the  autboritieff  of  ihe  State  of  Gkwvgia^  I-difeet,'^ 
Ac.  If  •  wliat  is  inoonapatiblef  The  Benteiioe'  yi  itoqiieBtioMr 
bly unfiniBhed.  Itifl  meaniagless,  as  It  aowatanda.  Aftv 
^^the  State  of  Georgia",  insert  tbe.  worcks  U  .£reb  the^  Mdd  «lr 
•ba¥e.Bamed  alavesy  tM  you  give  sense  aii4  .eono^leteaeK  to 
the  passage.  I  yyntinre  tiie  prediotiim^  l^at  if^  the  origiaal  olF 
this  festemeiit  iaever  found,  orth^  notes  of^  infttaotiem  bj 
irhich  it  wae.thititen,  these  or  similar  wotdswttl  befooadihi^ 
at  this  place.  /•-       ^  .    ■   *.:    •      '.  ' 

.  So  thity  wereitneoeisaryso'iodecide,  ire  woi^deipidjthe 
f^p^  werdi^  jather  than  that  the  irill  of  thci  tesUtor  ihetld 
ipiscitfry.  ./  .-.,-..• 

Auotfiet  vie^  «f  the  8d  item  has  octvrred  to  us;  AdhiiHai|; 
tfcetsiitator's.uBiteDtion  to  mannaii;^  m  (sMi^io,  Vm  lindtadie 
WillMun  and  the  f ittore  issue,  of  the  femalMv  '  In  the  event  ef 
ihie^esigi^.  being  incompatible  mtktlie>bumaAit7»  A^  of  ths 
authorities  of  the  State,  then  ^U  of  thf  e^d  slaves  hT%  to  Itt 
sent  oat  of  the  ftate ;  or  in  other  itordb,  as  if  1^  should*  hare 
said,  ^'  I  manumit  William  and  the  fotare  xa4ue  of  the  female 
and  wi^  the  others  to  remain  slaves,  if  Wflliam  and  tile  isftis 
c^  remam  in  tlria  State,  convenient  to  the  others*  Bat  if 
ihis$^n)[io<y  be  done;  then  I  desire  all  of  them»U>  be  sent  ttf- 
g(0ther,  U>  some  foreign  State,  to  be  selected  l^  them". 

This  consUruction  is  eqojdly  liberal  mlh  that  contended  for 
by  the  plMitiffs,  jsud  Ca  -my  Wind,  much  more  plausible  ;  stiB, 
candor  constrains  pie  to  Qaj,  that  my  opwon  is,  that  it  ifas 
the  intention'  of  the'  testator  to  manumit  all  the  slaves  included 
an  the  8d  item,  in  any  event.  . 

We  hft^e  been  strongly  urged  in  constnung  this.witl,  to  leak 
to  that  interpretation  most  unfoEvorable  to  manumission,  on  the 
grovmd  that  the  favoir  shown  to  liberty'  by  the  Commoli  Lnw, 
(1  Ookejjitt.  124,  b)  eras  Fortesoue  hs^ih  it,  AMglUejura  i% 
omf^  C6L9U  libertati  dantfavaremj  does  not  apply  to  negroes  in 
0eorgia-^the  gjranting;o{  {rcii^ia  beiai;  sigaiDBt  the  expre« 
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■    j.i        '■  ■*   »■  w — ■  — ■■     ■      ■     ' 

|NK>nsi<ma<if  <W  Stotoles^  and^pgead  to.fiie*  pablic  poliejo^ 
imrUvw..  ...-'■         *..-..  v  .-...' . 

.  Bj  the  (kDtiAtnjawift  tbt  TJniM  £lt<i^^i  CioDgreea  vera 
prohibited  iroia  ^rci?ealv>g  Aa  iiiiportati<m.af  dares  inko  tjui 
Mwtij^  {^cior  t<h  tbe  j»«r  ifiQiy  ttd  thitt)th€  peoplaof  the 
£M)i,  a(^  the  tm»  of  tfa^  %Aopti<Vi  of  the  :FedoMil  Ooaal|tati9ii» 
maj  have  eottnderad  n^  ^j  ikt  7etoBii<m)  baft  the  incrteie 
«i;t)ieiriltve.;po|^eiieil^  to  be  ell^impertant  t9  t^e  mtereat 
Ubd  welflure  of  their  fttstes,  xaej  ^ele^^tinately  inferred  feoi|L 
ihia  express  resenratioii  in  the  Constlttilioii ;  jet^'ui^kifaAig 
Igr^tea  yea^any  •etipo.jij.the  jQeBeral  €k>TeTB4u»t^  thopeo- 
|le  e£  Oeoi9a.forWde,-Vj  diei^  0<msfitiitim«^ 
Ae  (otthei  UDpert%|tioi^o£^yes  into  this  State,  from  Afrio*  to 
iBj  9t)ier  fec;^  tlMS»M  irelliae  irma  «^  other  State  in  thi 
iTiuteif  States.-:     ..      -/.^       .... 

.  .TW  pr^embk  to  th&^et-of  Januttryi  1788>  pused  some  four 
iWiths  before  the  adeptieo  of  the  ,CpBstitatio»  of  thst  jeai^ 
IMteS,,  that  ^*  Fbereaf  .  a  praotioe  hath  hitherto  prevailed  of  im- 
pqprtfaig  grea^  )»wDbeist.^  ela^m  into  tUe.State  folr  e>l%  from 
ASrioa-and  eUeirheBe^.Whio9  is  not  oonsisteAt  irith  Ae  prinei- 
phe.ef  benevolenee  aad  hmmimtj,  oc  oonspnant  with  the  tme 
SnfceveBt andprp^tity. of  t)^» State/'  &c*  And  it  prooeede  tp 
yrohil^  theii'^furthiv.  importation  i^r  ^ix  months,  firom  aU 
feneign  plaoes,  under  the.  jpenalty  of  one  thousand  dollars  fer 
every  negro  ijdtipoprted^,  and  from*  anyxither  Stajfce  in  the  Uni- 
ledSlAtes,  «ftev  three  .n|oathi>  under  the  penalty  of  five'biU^ 
dred  dollars.  (Watkifut  Digest,  673-4.)  The  .Constitotm 
adopted  .  oq  the  SOtfa  of  May  tfaerei^ter/  declares  l^bat  >  there 
shall  be  no  fMure  iznpoytation  cf  slaves  into  this  State,  from 
JUidea  or  any  fbieign  plaee,:a£ta^  tho  fint  day  of  Oetobef 
||eid^ens;tung.    {AjtUjX*i\ly<hW4.  Digest,  inb.) 

,. And  ibis  |)rcerisipn  in  oof  Oiganic  LaWi.remains  unrepealed 
lo  this  day* '.  ■:       :  •   -      * 

.  The  Aet  of  1801,.<'i'rtn;^  787)  passed  a  few  ^^ears  afte]> 
wardS)  was  to  preeoribo  Jt^e  inode  of  manumjjtting  slaves  in  tkU 
^at&.    Section  1st  enaefa^dMt  tbie  can.onjy  be  done  tythe 


UO        -  B^PBlOfB  ODUBT«F filEOlMltA:^' 


liegidAtore.  -Seetloa  2d  pvdfid^t  a  pMill^  4tf  fSOO  iinr  Oft 

oSenct  of  settbg  free  any  8laT0  ia  aay  other  manner^ni^  ftot 
t}ier  declares,  tfaUr.  a&y  ekcfe  bo  ttaanaultelp  eoAtruQr  ^  ^ 
Aot^BhattfltiUbeaiUVetoallimteiitoandpi^^  Stfotioa 
Sd  maketf  it  imlawfid  for  the  CMi  of  -the  Soj^eriOr  CoM»  or 
Mgr  othttroflloer,  to  veedvd  ailj  deed  of  WinnnnMifcn;  or  any 
«aer  pep^'batil^  torlte  obfeet  dio  Mtbg  C^  ^ 
«daime(i)i»aforfeitiiroor$100iibrlltteOffom    ' 

JUdthni  the  hm  9too^  vp  ik>  1818,irfteditf  Legukti^e 
pawed  a  soppleaieiitfti^  Axt^  toOre  ollbotaillf  to  aufbroe  tin 
A^ofUOl.    (Prm;?i»  7M.) 

^^{HmMBhlob^  duaADtreoite8»4h«t«1rhereag  AepiiiMi- 
fSte  of  somid  poliey,  eontfidered  in  rftfoimiee  to  Iko  ^toe  oifr 
lenaof  ths  State,  iai  the  eitereiae  of  homaniiy  looted  tlie 
ilayo  popalatioA  withm  iho  ma^  iiaperfMd/roqabi  l&ai  Ae 
number  of  free  persons  of  eolor  within  ihii  SM^  ellolMMt 
lieincireasMh^qhu^cimhHd^  brVf  ifieaduffciioa  of  aoA  per- 
aob8.fiom  other  8Catoi  to  teiidethor^;  and  i^Okwidhwi 
persons  of  wbftj  who  are  slaves  By  tU  laM  of  tins  fitMe,  hav^. 
iftg' never  been-  manumitted  in  oonfcNrmitj  to  tho iairs^^  the 
aame^  are  nevertiieless  in  A$  Ml  eaMreiee  and  eojoymeiit  ef 
allihe  rights  atid  privileges  of  free  pemoittof  oolor,  irrithMt 
1>eiiig  snbf  eot  to  the  duties  and  obligaliono  incident  to  aoeh  pr- 
ions, thereby  Constitittii^  a  ekss  of  people  equally  dsia|;aoai 
totbedafety  of  thefreeroitivesiBof  ihift  State,  and  deetraotive 
ef  tiie  oonkfort  and  happikiess  of  the  «Iave  popaltttion  thereof 
which  if  is  the  duty  of  this  LegtslMttre,  by  all  just  and  lawfbl 
means,  to  sapivess." 

Section  Ist  dkects,  that- the  Aet  of  1801  ithonld  be  etriotly 
onforced,  and  increases  the  penalties  therein  provided.  Un- 
der ther  3d  sectionof  the  Act  of  1601,  forUddk^  any  deed  or 
otiber  paper  to  be  recorded,  whiob  had  for  its  objeet  the  m«H- 
inisBioli  of  slaves^  tiie  Coivto  of  this  State  held,  that  tho  whole 
instrument  was  null  apd  void.  Section  2d  of  the  Act  of  1818, 
declares  that  the  said  8d  section  of- the  Act  of  1801,  shoidd  be 
oonstrued  to  ejttehd  to  inhibit  tbevecording  only  of  so  much  ef 
uy  instroment  aa  ahaH  leAiX^  V>  tM^owniiiA^u. 


>fiMlli«!i M  IMidft  frM.  pmamiif  ool^r.frooi .^mkigfikto 

i^^rialiDg.  tUs  ttl^lltet^  oA  pain  0 

M^  be  jMild  fatto'  slamy^  Seetkii  4lk  €iiwli»*that  tiwgr  nijjy 
jbtd»  wheM^tr  hj  imj  of.  tMiior  6|h«nSfle,  ^paArac^  a^cwN 
ai^ttteratipvktiosi^  Or  olheriMlnraM^  ipifritiogw  1^  Jm^i^ 
iKdeand  ex«cmlod  for  IW  ptfjpose  ef  tflbctbg  ttr  tedea^^ 
t9  tfCMt  the  mxmax^mkm  of  aaj  tlarre^  eiiher  dire^y  qr  ligK 
ecwferrmg  or  attempting  to  eoaJbrfreodom  oit  sock  date,  aftd)^ 
ippUy  pr  TittuaHy^  hj  alloiri^g  aUd  Boeonig^  ep  al^omptiag  to 
■Bbw  and  secmre  to*iiioh  limvti  the  liglit  oc  priyilege  of  irerk^ 
by  for  bkBaoU^-froefirwiaeetotrolof  the  maiter  jnt  qitm^ 
ecof  mjeyiogthe  profita.ef  th«r]at>ar  and  skill,  the  aameare 
iedared  te  be  altorij'ntil  and  jroid;  mnd^tihe  penon  makings 
or  4X)iie6med  (a  attemptkig  to  gimetfeot  ta  ike  aapM^  whoAei 
bj  aoooptmg  the  trait  or  i%  any-  otber  i^anner  whaterer,  shiJl 
b^li^kble^  a  fine,  not  exeeediBgene  tbouaaiid  doUaoBs;  and 
eiMry^ve  thas atteiipted  to  be  ioifreey ia liable  to be^ajreith 

•I  4nd  iotd  «k  pnUio  oiiiei7v 

.  The  romainmg  deotioivi  of  thie  Act,  ptesftibe  certaSn  dntaiM 
la  be  perfiMTHied  and  ebaarvedf  by  free  peieoka  of  eoter;  a^ 
ipoDi  fit&tte  to  comply^  aobjeoting  them  to*  aebnve  and  aale 
wlo)wpoftua<e^r«tt«dt;  egieepl  sfotian  lOth^  whidi  makea  jH 
Ae  dnt^  of  all  GonrtK.  and  Jidtt^  ^  oonetnie  the  Act  aed 
eany  the  same  into  <^pef%tion»  ^t^&rdn^io  the  tpkitf  tnu  in* 
tm/lt  and  fh^em%iii$  iKin^^  ^ 

In  1824  an  Aot  wai  paaaed,  repealing  all  laira  and  porta  of 
laiMy  irbjMii  antborined'tho  adling  ef  free  penone  of  j6oler;itito 
abrary.    (Prific^  800.)    . 

.  The  pteottble  td .  the  Aot  of  18S9^  reoitoa  ^t,  '"^wkereaa  jt 
figaqoently  happens  that  the  eifiaena  of  thie  State  deoline  a  pocr 
nalneiit  goardiMship  <tf  free  peiftona  ef  ooler»*by  wbioh  the 
aaMbofjwtieeaffeprai^e^ted^'!  And  the  Act  leakea  promioft 
^t^  p^nsonaofookr  may.  aifear,  by  the  eidof  a  iiezl 
friend^  and  fturtboir,  to  fiaeiKtpbte  the  aame  objecti  it  audiorizea 
gtttdiana  of  fnae  p^aooe  of  ealor  teTodgn  their  appomtmoal 
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H^Mukm  verMr^  by  the  Att^of  18«7^<C!M  l«U)iliite8  «li»l 
^^e  person!  of  edor  ax«'li4ble  <0  be  taiceii  md^eU  tMim^ 
fently  andfllegallyiBik  tftat*  of  4riftvea7/)lg^ttnilllfcai4rAA€  nun^ 
^skd  tfy  be  8eay#tly  removed,  Wheiurrpr  mi  tfbit Mij  betiimdeti 
redten  ii&ir  grievancei  ;  and  that  due  inqwlea  cannot  be  bai 
ibto  the  'drciUQStances  of  th^  detenlaeii,  mA  thevr  rfyJb  t§ 
frtedamj  for  remedy  irbereof,'^  Aa     -.  • .  ,  -  ., 

The  foveg^iog  analysis  iriU  snffioe.l^  indiottte,  I  mi^t  ny 
Y&dioatey  the  temper  and  tone  of  oar  legislirtion  in  Mferenee 
to  slavety .  And  notTvkbstMdingthe perseverixig efforts wburii 
baye  been  made*  by  the  faniltkii  of  4faej(forth  to  jeofffii:  the 
yafety  of  onr  peop4e — rob  tl|eiii  of  fhek!  .pFoper^-^-Ndeseerate 
and  disregard  their  constitntional  rights^  and  nolate  and  bar- 
rasB  their  domestie  peac^,  it  is^trm]^  gratifymg  to  cantenqplate 
Hie  justieey  wisdom  and  moderalioA  bt  our  I^egiplature,  xesp^ 
ingh  slaves  and  free  persons  of  color.-  AIL  the  crvel  attempts 
of  these  infuriated  incendiaries  haw,  JadiSfEtOy  nttai^  laOed  te 
inftaence  omr  people  to  forget  their  duly  to  themselves  and  diis 
dependent  racev  Ev^ry  Act.dpOn  ottt fitaiUite  Book,* in  refeiw 
enee  t»  them;  is  replete,  upon  its'' bee;  ^wilh  undeniabli  proof 
of  tfait  dispassiooMe 'deliberation* which  is  the-lnze  chiineieteiu- 
te  of  jk  great  and  magnjmimoQS  people.  JIumaidty  U^  oar 
sbves  and  free  personb  of  c^lor,  and  a- just  regard.  t6  tbqx 
rights  and  welfare,  have'iKevei^y  in  a  single  instaaceybeen  ovof- 
Ikwited  pr  anheed^4>      -   '  •  •  *:    ^'      .   ■     • 

The  'Gonstitntion  of  179d^  -whether  wisely  or  not,  eatabliahod 
tivd  fact,  that  the  people  of  Georgia  repudiated  tbi^  policy. of 
the  further  importation  o£  slaves  from  abroad^  Their  views, 
as  it  respects  their  inbroduotion  from  othei'  slave  States. of  the 
l^on,  have  been  more  vacillating/  *  We  ftavealreiidy  seen  that 
aa  early  as  January,  1798y  (he  I^gisbtmre- passed  a  stringent 
frohibitory  Act  upon  this  suliyeQt.  And  it  is  worthy  of  notiee^ 
as  ezpUnatory  of  the  s|Mrit  of  the  iime&^  that  the-  Grand  Jmy 
of  Wilkes  County,  atihcKovtadber  Terfa  preceding  the  pas* 
aage  of  this  Law,  as  app^tuca  ftom.ihfi  mmut^  of  -tlie'  QtiB% 
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irkh  .8li)>i  Cnark  as  tj^eir  foremaiiy  made  a  strong  prennt- 
iMnt  in  fsTor  of  the  steaArare,  as  iriU  appear  by  the  foUowing 
tetnMt:' 

"  ^We  pretentas  a'  grievance  of  the  meet  alarming  natore, 
the  importatian  of  negtoes"  into  this  State*,  whether  hg  land  er 
moy  for  the  pnrposcr  of  exposing  theim  to  sale,  inasnmch  as  we 
eemtem  it  to  be  greatly  injorions  to  the  welfare  of  the  inhabi- 
tants thereof,  and  highly  repugnant  to  the  principUn  of  a  free 
Chvetrnnentr-'^TA  do  earnestly  recoimnend  it  to  the  ne)rt  Le- 
g^Iatore  to  prohibit  the^same". 

By  the  Penal  Codes,  both  of  1816  and  1817,  the  introdnc- 
titfn  of  sialics  into  thoState^  ^'either  by  land  or  wat^,"  was 
auide  highly  penal,  {'idmar'eDigettj  608,  650,)  unless  bron^t 
by  settl^kv.  The  Ael-  of  1824  repealed  the  Act  of  1817 ;  the 
Ati  4>{  1829  reyived  the  prohibitory  Act  of  1817.  In  1841,  it 
HIS  again  repealed ;  and  in  1842^  again  revived.  In  1849-'50^ 
it  was  again  repealed  and  all  offepders  relieved  from  prior 
transgressions.  *And  in  Janaary,  1862,  the  precedmg  Act  was 
•gain  repealed^,  aiid  the  prohibitory  Jaw -aitiend^d  and  revived. 
'And  thtts,  after  travelling  in*  a  circle  for  the  last  half  century, 
"we  have  returned  to  the:point  from-  which  we  started.  And 
tktir^  this  subject,  for  the  preicntj  Yeete^  having  settled  nothing 
permanently  respecting  it. 

*  -While  public  opinion  has  never  wavered  in  this  State,for  the 
paai  fifty  years^  ^  fat  as  domestic  manunrission  was  concerned, 
the  same*8teadfastne8S*of  purpose  has  not  been  .^manifested,  as 
to  e^ttrtf-territorial  and  foreign  colonisatian.  .Slie  policy 'of 
transpofting  oar  free  blacks  to  Xiiberia,  received  at  its  com- 
mencement-in  1816,  the  sanctionand  approbation  of  our  great- 
tat  and  best  men:  The  Honorable  William  S.  ,Crawford  m»8y 
I  believe,  one  of  the  Vice  Presidents  elected  at  the  organiza- 
tion of  the  American  Society.  And  Mr.  Justice  Wayne,  of 
l3ie  Supreme  Court  Bbnch,  and  others  of  our  most  disthiguished 
citixens,  contmue  still  4o  give  it  their  countenance  and  support. 

In  1817,  by  an  A-ct  yet  in  force,  the  Governor  was  directed 
to  deliver  to  the  Colonization  Society  Africans  illegally  import- 
TOL.  xn-e5 
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ed  into  this  State,  tnd;^^ta  aid  m  promAtiiig  the  btikeyoleBt 
.views  of  sud  society,  in  siieh  maimev  m  ha  «isj  deem  mft- 
dient".  {Cobb's  Digestj  989.)  Bj  resohtion  again  in  1820, 
certain  Africans,  illegaHj  imported,  were  offered  to  this  leeiety. 
{See  Bee.  of  1820,  vol  IV.  p  5,  of.  BeeohMam.}- 

In  1824,  a  resolution  from  the  State  of  Ohio^  on  the  sulQeet 
of  the  abolition  of  slayerjc,  haying  been  kid,  by  .the  GoTemor, 
before  the  Legislature,  and  the  report  wfaiehwae  adopted.theie- 
en,  after  expressing  regret  ^^at  this  nnnecessary  interfereMe 
on  the  part  of  a  sister  State,"  conchidea  with  this  eeatenes: 
^^  Georgia  claims  Ae  right,  with  her  sgathern  siaters,  whosd  sit- 
uation, in  this  regard,  is  similar,  of -motiBg  thjlr  qneetioD  wiwn 
an  enlarged  system  of  benevolent  and  philanthropic  exertieiii^ 
m  consistency  with  her  rights  and  intereet,  sh^Il  rettdsr  iftpne- 
ticable".  Is  it  not  apparent,  that  up  to  this  .period,  die  true 
character  of  the  institution  of  slavery  had  not  been  fuUy  ;UB- 
derstood  and  appreciated  at  ihe  South ;  and  that  aha  looked  to 
emancipation,  in  some  undefined  mode,  in  tfie  uncertain  f otare,^ 
as  the  only  cure  for  the  supposed  evil  ?  ISianks  to  the  blind 
zealots  of  the  North,  for  their  unwarrantable  interference  wiA 
this  institution.  It  has  roused  the  public  mind  to  a  ihoroi^ 
investigation  of  the  subject.  The  result  is,  a  settled  con^cticD 
that  it  was  wisely  ordained  by  a  forecast  high  as  heaven  abofe 
man's,  for  the  good  of  both  races,  and  a  calm  «id  fixed  detsr- 
inination  to  preserve  and  defend  it,  at  any^and  all  haiards. 

Governor  Troup,  ever  zealous  for  the  honor  and  safety  of 
the  State — ^ihe  purest  of  patriots  and  the  most  incormplible  of 
men,  brought  this'iEmbject  prominently  before  the  Legialatiiie, 
at  its  extra  Session  in  1825.  He  urged  them  to  ^^tempcnixe 
no  longer ;  thai  one  national  movemi^nt  for  its  overthrowv  v- 
'resisted,  all  wotld  be  lost;  that  like  the  Greeks  and  Bomaas, 
the  moment  we  ceased  to  be  masters  we  ihould  become  slavos; 
that  the  institution  constituted  our  moral  and  pclitical  strength; 
'i;hat  if  slavery  were  abolished,  we  should  stand  stripped  azMl 
desolate  undier  a  fervid  sui;i.and  upon  a  generous  soil,  a  mock- 
ery to  ourselves,  and  the  very  contrast  of  what,  with  a  Utde 
firmness  and  foresight,  we  might  have  been.    And  while  it  was 
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Bol  t(k>-  ktey  lie  entrvfttied  the*  South  -to  iiUp  fortli,  and  *^  having 
mtimmtied  the  argument^  tirttand  ly  their  atm9'\ 

Bat  this  heroic  diampioE  of  the  So«th,  and  staunch  defend- 
^'t/l'Chnt/Utytwml  Vman^  was  in  advance  -of  his  age.  *  The 
ftrpifl  appeal  was  responded  to  bj  a  special  coanuttee,  to  ifhMfm 
Ani  jf^ortion  of  the  message  wasusferred,  b  the  same  tone  of 
ill^ightjr  defiahce  m  trhioh  the  oommanicatioa 'was  written. 
▲ttd  both  documents  being  denounced  by  liie  pr^ss,  and  politt* 
-pfis|B|  and  people  of  ^  tiineSy  as  ti^asonable  to  the  tJnioB^ 
imre  suffered  to  sleep  tiie  sleep  of  deaths 
^  fn  1827^  the  quesfita  as -to  thfei-  right  and  propriety  of  the 
C<tagrete  of  the  United  States- Appropriating  money  from  the 
pdbHs  Treasury,  in  sid  t>f  the  Colonisation  Society,  was  fitilly 
jfaoQSsed  by  the  Legidatore;  and*it  resulted  in  the  adoption, 
ty  thai  body,  of  a  ^rery  abto  report  end  resolatioHs,.  eondem* 
aitdry  of  the  prcject  The  General  Assembly,  wpekkiag  ift 
behdf  of  the  people  of  Q«(»rgiay  say,  ^^  They  knew  and  strong* 
J^leel  the  advantages  ef  the  FedtM  XJidon ;  as  members-ef 
tfmt  XTnion,  they  are  proud  of  its  greatness ;  as  children  b<Hii 
under  that  Union,  they  will  e^er  defend  it  from  foes  interns! 
as  trell  as  extemikl :  biit  they  cantot  and  will  net,  eren  in  pros- 
enratiott  of  that  union,  permit  their  rights  ta  be  assailed ;  t^y 
will  not  permit  their  property  to  be  rendered  worthless ;  they 
1^  not  permit  their  wives  and  their-  children  to  be  driven  as 
iranderers  into  strange  lands ;  they  will  not  permit  their  coun- 
try to  be  made  waste  and  desolate  by  those  who  come  among 
us,  m&der  the  cloak  of  a  time-herring  <and  hypocritical  benevo- 
kasoe-" 

*  ^  At  tile  first  establishment  of  the  Colonization  Society, 
whatever  may  have  been  intended  or  avowed  as  its  object,  your 
eommitlee  believe  that  thejr  can  say  with  tmth^  thM  the  geue- 
ml  impression  in  the*  Southern  States  as  to  that  object  iwas^ 
thatit  WAS  limited  to  the  removal,  beyolhd  the  United  States,  of 
the  then  free  people  of  color  and  their  descendants,  and  nou* 
othevSi  Under  this  impression,  it  at  once  tiecetved  the  sanc- 
tion and  the  countenance  of -many  of  the'  humane,  the  wise  and 
patriotic  among  us.    Auxiliary  societies  were  formed  in  ^oiur 
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own  State^  and  the  membera^-the  influtaoe  aind  &#  resonreia 
of  the  society — ^were  daily  increased*  '  It'  ia  now  aacertaiBei. 
tllattbis  isnpressiop  ^as  false;  and  its  ofEcera  tfnd  your  ecM- 
nittee  belieye  Ihe  society,  itself,  now  ItoMly-  and  feaiiflfls^ 
avow  that  its  ohject  is  and  erer  has  bein,Ho  remove  the  whak 
colored  population  of  the  Unim  to  am>tber  knd:  and  to  eiict 
this  object— «o  wild,  fanaUoal  and  desCmctiye  in  itaelf  thsy 
aak  that  the  general  fiind,  to  which  the  slare-holdiag'StMei 
We  so  largely  contribnted,  should  be  appropriaied  for  a  p«S 
pose  so  especially  ruinous  to  the  {iroq^l?^,  importaaafe  ani 
political  strength  of  the  Sootbem  States"  (Dotpaon't  <SMNp»- 
Uitiony  p.  84  of  ths  ResoUUiofis.}  • .   •       . 

And  again,  in  1828,  the  Ijegistoture  haying  vnder  boamle- 
ration  reeolntioAs  from  the.  States  of  Sontk  Caiiolina  and  OhiD^ 
wbioh  latitar  State  has,  for  the  want  of -einpleytiient  at  hone  at 
enn^  times,  maini&Bled.  a  yer^  tender  e«kem  for  onrs^  ffK/i 
^^Thepe  States  most  View  with  jti^ooi^  and  ^Uttmatr  all  asseci 
^litns,  haying  for  their  ^^lijeotthe  Abolition  of -^laYaiy.    Th0 
^principles  propagated  by  the  enthntiastic  deyotees  of  thirpio- 
Ject-,  are  calculated  <o  have  th^  mo6t  pernicious  offecta:  eKot 
tin^  false  hopes  of  liberty ;  producing  discontent  and  dissatis- 
&Qtion  in  the  mind  of  the  othexirise  bai^y  and  contested 
slate,  apd  a*  restlescrhess  fer  emancipation,  when  the  aotail 
atato  of  things  forbids  the  posaibiliftj  of  it  U  preeenA.    The 
Colonization  Society  is  considered,  by  your  committeci^  m  mb 
of  a  dangjBCOus  character  in  this  respect.     Its  schemes  of  ^oolo- 
nization  are  yain  and  yision&ry.    Its  professed  objects  neytf 
can  be  acootnplished.     They  are  wholly  impracticable.    JUl 
institution,  therefore,* should *not^  in.; the  opini(m  of  your  com- 
mittee^ receive  the  support,  counteif^ance  or  patronage  of  Goih 
g^ess.    And  not  being  a  ma^bter  of  national  interesi)  the  Gov- 
ernment has  no  right  to  take  it  ui^er  its  {H^teotion,  or  make 
SippropriatioDS  for  itft  Suppoi*t/'     {Daw$w*$*(hmpikUi^f* 
116  qf  the  Renolutions*)  -t,!^  •. 

So  much  for  our  legislation  upon  this  sul]^^^  The  matter 
haa  undergAi^e  judicial  investigation  before  the  Courts  of  thil 
State.  •         . 
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•  Jamea  A.  Bradley,  by  bia  will,  among  othemthiDgs,  directed 
ib$i  if  any  of  his  slaves  ehould  desire  to  go  to  the  African  Col- 
eoy  they  sbonld  be  permitted  to  c|o  so ;  and  their  expenses  to 
tito  port  of  embarkation  ehonld  be  paid.  A  bill  was  filed  by 
iJE^ben  Jordan,  the  executor,  to  which  the  heirs  and  dlstribu- 
toea  were  made  parties,  asking  tiie  ctrection  of  the  Court  as  to 
the  execution  of  the  will.  la  oppocdticn  to.thb  emancipaticiii 
ebuse,  the  Act  of  181&  and  ^  preceding  Acts  were  relied  ea, 
declaring,  in  substance,  as  we  have  seen,  tJiat^ny  will  or  other 
bgtmment  iDkended  to  give  freedinn  to  idaves,  should  be  nnll 
mod  void.  Bui  Judge  Crawford  held,  that  the  will  was  not  ,olh 
Boxious  to  these  Statutes,  nor  inconsisteiit  with  the  policy  tf 
oqr  laws.  And  this  decision,  if  I  am  correctly  ii^ormed,  wit 
imfeuumously  affirmed  by  the  Judges  in  Cojivention — a  beach 
oomposed  of  men,  who,  in  the  prophetic,  but  quaint  language 
q^Eoller,  in  speaking  of  Lord  C^s^will  be  memorable/^  while 
fiune  has  a  trumpet  left  her  or  any  breath  to  blow  tjherein." 

In  delivering  .the  opinion  ia  that  case^  the  Comi  say.(2>jMf* 
Ujf^  170):  ''  The  Acti  of  1818  and  those  which  preceded,  were 
intended  to  prevent  the  emancipf^tion  of  people  of  color  in  this 
Stvte,  where  th^ir  presence  could  not  fail  to  hfi  injurious  to  the^ 
slave  population..  This  is  the  evil  intended  .to  be  prevented; 
and  it  it  to  guard  against  this  evil,  that  the. provisions  of  the 
(aid  Statute  and  those  which  preceded  it  were  eaapted.  Thip 
wflldocs  not  contemplate  that  the  slaves  emancipated  by  it 
will  remain  in  the  State,  to  the  annoyance  and  injury  of  the 
owners  of  slaves^  It,  therefore,  does  jiot  come  within  .the  rear 
Ben  of  the  law.  It  is  not  calculated  to  produce  the  mischief 
iaieaded  to  be  guarded  against  by  the  Legislature  o^  the  State 
apon  this  subjects  The  polipy  of  our  legislation,  since  1798, 
lutf  certunly  been  unfavorable  to  the  increase  of  the  number 
of  slaves  in  this  State.  The  Constitution  of  that  date  roundly 
pmrtubits  the  ijoaportation  of  slaves  info  this  State,  from  Africar 
or  other  foreign  places,  after  the  first  day  of  October  of  that 

*^  Upon  the  best  consideration  which  the  Court  has  been 
able  to  bestow  on  this  case,  it  is  of  the  opinion  that  jieither 
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liM  letter  nor  iatoatioa  of  the  seineril  statotaB  ttf  Ais-SUita  mte 
iii'C^poffitioQ  to  tho  profinons  of  the  will  of  Junes  A.  Bmd- 
ley,  deooMed,  in  regard  to  bis  slaves.  The  preamble  to  the 
Act  of  1818  showBi  conchudTely,  the  natore  eftiie  eviliatenM 
to  be  remedied  by  tiiat  Aet;  and  that  evil  will  not  be  prodii- 
iid  or  in<»'eaBed  by  the  exeention  #f  this  will,  in  acctadaiiee 
with  the  ebnoas  intentions  of  the  testator.  Neither  Umb  laws 
nor  the  settled  potioy  of  th)»  State  interpose  any  obstade  to  iti 
eieoQtion  in  relation  to  the  slaves.*^ 

And  let  it  be  borne  in  mind,  i&at  it  was  made  the  dutf  of  oO 
Obnrts  and  Judges^  before  whom  onjr  prooeedings  may  be  had 
liilder  the  Act  of  1818,  ^'  so  to  eonst^ne  the'-set eral  provisieas 
thereof,  as  to  carry  the  same  into  foil  and  complete  operatRm, 
sieeordmg  to  the  Cnie  Bpnity  intent  and.  meaning  thered^  at  d&- 
dmred  in  the  prtamhU  pf  ihe  9aim4.*' 

This  point  again  came  before  Judge  GHAnLTOK  of  the  Easten 
District,  and  wasmled  the  saine  way^  altibough,  at  tha€  time,  he 
had  not,  it  seems  from  a  note  appended  to  the  report  of  the 
ciMe,  seen  the  decision  in  Dadley.  There  is  a  vemarkable  re> 
eemblsnce  between  the  emancipation  clauses  in  that  will  and 
tiiis.  It  is  not  unlikely  that  the  Judge  in  the  one  ease  was  the 
drafteman.  in  the  other.  The  will  of  John  Dugger,  Jr.  ^tat- 
tainedi (amongst  others)  a  clause  in  the  following  words:  ^It 
iftmy  will  and  desire,  should  it  please  Qod-to  remove  meat 
ihis  time,  that  my  negro  woman,  Antoinette  and  her  two  chil- 
dren, together  with  my  negro  man  Jack,  should  be  emancipa- 
ted and  set  free,  if  it  can  be  done  in  any  manner,  either  by  the 
Ii^islature  or  otherwise;  and  if  it  cannot  be  accomplished, 
tlien  I  direct  my  executors  hereiilalter  named^  to  send  them 
where  it  can  be  done  out  of  the  State.'^  Kaeer  vs.  Marhw  d 
ai.    {B.  Sr,  Oharlton'$  B.  542.)  -    •      ■ 

The  Coart  says:  *^I  do  not  acquiesce  in  the  decision  of  the 
Honorable  the  Court  of  Ordinary,  in  causing  the  whole  of  the 
clause  relating  to  these  slaves  to  be  expunged  from*  the  will 
It  is  a  cardinal  rule  in  the  construction  of  wills,  that  the  inter- 
pretation should  be  favorable  and  as  near  the  mind  and  intent 
of  the  party,  as  the  TUtes  of  law  will'  admit.    Se'it  is,  if  the 
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irorda  will  bear  two  senses,  one  s,gn9efkble  to  aq||anotlier  sgaimt 
law,  that  sense  sh^  be  preferred  wbioh  isfiU)Bt  agreeable  tbere- 
to.  Taking  these  njes  for  o\ur  guid^  we  imght  make  this 
irill  perfectly  lisgal  and  operative,  in  regard  to  diese  sIatss^I^ 
eaqpunging  the  word  ^^  either"  and  ^,^or  otherwise"-— (and  it  js 
oqIj  the  iUegal  part,  that  ought  not  to  be  recorded}-*and  thi|i 
it  will  read  thus:  ^^It  is  mj  will  and  desire,  shovld  it  please 
€k)d  to  reipove  me  at  this  time,  that  my  negro  woman  Antoi- 
nette, and  her  two  children,  together  with  my  negro  man  Jack, 
flhould  be  emancipated  and  set  free,  tf  it  can  be  done  in  any 
manner  by  the  Legjlalatore;  fmd  if  it  cannot  be  accomplished, 
then  I  direct  my  executors  hereinafter  named,  to  send  th^n 
where  it  can  be  done  out  of  the  State/'  Is  diere  any  thii^ 
iUegptl  in  this?  Would  such  a  will  ccnne  in  joonflict  with  the 
policy  of  our  Statutes  upon  the  subject  7  John  Dugger  mii^it, 
in  bis  life-time,  have  applied  to  the  Legislature  to  manumit 
these  slaves,  without  incurring  any  penalty.  And  may  he  not 
aek  his  legal  representative  to  make  the  same  application  after 
his  death  ?  At  any  rate,  if  the  rights  of  creditors  do  not  in- 
tervene, (and  the  executors  have  not  shown  such  rights  to  exist) 
an  individual  has  assuredly  the  power  to  s^nd  his  slaves  out  of 
the  StatQ  for  any  purpose,  although  he  might  not  be  permitted 
to  bring  them  back.  Can  he  not  ask,  by  his  last  will  and  io- 
tament,  that  this  should  be  done  by  those  to  whom  he  has  en- 
trusted his  property,  and  who  are  sworn  to  obey  his  instructiona? 
^^The  intent  of  the  Statutes  is  expressed  in  the  preamble  to 
thaActof  19th  December,  I8I8.  {Pnnce'%  Digest  {old)  466, 
{new)  795.)  The  object  of  the  Statute's  relating  to  manumis- 
sion, was  to  prevent  a  horde  of  free  persons  of  color  from  rava- 
ging the  morals  and  corrupting  the  feelings  of  our  slaves. 
Experience  has  taught  our  legislators  that  Such  a  class,  lasy, 
mischievous  and  corrupt,  without  any  master  to  urge  them  to 
exertion,  and  scarcely  any  motive  to  make  it,  was  an  extremely 
dangerous  example  to  our  naturally  indolent  slaves.  They, 
therefore,  declared  that  such  a  class  shouldjnot  be  increased 
by  manumission  (save  by  consent  of  the  Legislature)  or  by  the 
admission  of  such, persons  from  other  Stat^  to  reside  therein. 
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The  Legislatdili)  then,  is  ihe  proper  tribunal  (if  I  may  use  ditt 
tenn)  to  determine  iriiedier  the  case  presMt^  is  one  in  lAM 
Bonis  <f  these  dangers  ezist-^ne  for  irfaiich  teason  and  hnmitt* 
ity  plead.  To  them,  the  exe<lntbrd,  in  the  disehlorge  of  oae  6f 
ihe  most  solemn  of  nil  duties,  the  perfoiteanei  ofthe  dying  in- 
^|toictions  of  their  friend,  should  make  the  application^  and  ff  it 
should  be  Refused,  then  they*  should  fiilfil  the  ritematiTe  com- 
mand  of  their  tesftator,  i)y  sending  these  slaves  out  of  the 
State." 

When  this  question  came  intidentally  before  this  Court,  in 
Vance  vs.  Crawford^  (4  Ga,'B.  460)  it  HM  no  longer  ticned 
Man  open  question.  The  adjudications  referred  to,  especiafij 
the  former,  had  obtained  general  notoriety.  It  iras  m^  at 
the  se&t  of  Govemment,  duriug  the  session  of  the  General  An- 
Mmbly,  and  if  I  remember  rigfit,  was  published  in  the  newspa- 
pers oF  the  day.  It  had^  when  this  Court  was  first  orgamz^ 
been  looked  to  as  the  settled  construl^on  of  the  law,  for  fifteen 
7ear»,  and  no  attempt  had  been  made  by  the  Legislabire  to  dis- 
turb it,  or  if  made,  waS' imsuccessful.  This  Court  did  not  f(M 
at  liberty,  therefore,  to  interfere  with  a  judgment  thus  solemn- 
ly and  authoritatiyely  pronounced^  and  iso  long  acquiesced  in. 
And  having,  heretofore,  iiv  Bryavt  i>%t  WaUon^  (14  Ga.  B. 
185)  expressed  my  views  pretty  fully  upon  this  subject,  I  un 
ec^tent  to  leave  it,  with  this  rapid  retrospect  at  the  past  action 
of  the  State  concerning  the  matter^  both  legislathre  and  jii£- 
elal.  Whatever  chairge  is  made,  if  any^  should  be  by  the  law- 
making, rather  than  by  the  law^administering  department  of 
th6  government.  ' 

It  was  Baid  of  Chief  Justice  Bridgmun^  while  at  the  bar,  that 
*'he  always  argued  like  a  lawyer  and  a  gentleman**  I  can- 
not, iti  conclusion,  in  justice  to  my  ow^  feeHtags,  forbear  4o 
apply  this  highest  of  all  professional  commendation,  to  the  dis- 
tinguished Counsel  who  have  conducted  this  cause.'- 


Note. — Judge  LumI^kin,  although  present  at  the  discussion^ 
consultation  and  decision  .of  this  case,  was  not  preseiit  when 
ih&  judgment  of  the  Court  was  pronounced.    It  fell  to  his  H 


H41!,  OCTOBgB  TSKA,  18S4.  ^  gtl" 

v»,  lUe  «id  Hackaigr  «c  «i 


kMMver^  to  w«k«  out  Ike  opmio^*  ^  ItiS'diw  teJiidgeBw»i]i«' 
tft^UitAy  tkfti  he  UkA  oetfiaion  4o  lutj  that  h%  dicknot  eottsidv 
T|iitMinlf-4iw>iMnitted  at  to  the  constraotion  y«t  tipon  4lie-  Acts  of . 
!lMl.aftd  1818,  prohibiting  iBaivuDitekiQ.«^KEP4>aTst. 


.  ^-    •  ..   ,    ,      ,  •  •  r ,    >  •■  1  t       »     ■ '  • .  rf      ' '.  •'•.,■• 

.  I    •    .-      ,  ••V  ■•  ^     ..•  ii    I  ;    •  .■        ;  I        ••'.•■     ^  •  •        ' '  *  '■         M 
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9fii.^t7-^^  ^  ifei».  .,W|2^M  .£t^DicKsp|t,  plaintiff  in 
^'Jjrl»TyVi.  JSux!$  ^  W^4*IAM  ;P«  EUi^KHVY  and  otben,  .de- 
^^feMaiUt.    ,  .._.....  /.     ...'.-.    :\  ."     /   ... 

.1  to  msliQ  a  iertlfic^  from  the  ExecnUrf  DepftrUp^^t*  adnusflible-  io  eri- 

^j^ce,  1^  n  *]loif  i^cesskky  ti&at  &jB  certffSeat^  slioiild  ^re  a  cbpj  of  that  to 

NMUeft  it  Matte.    His  tatKAnt  that  k  gtv^t^  tuMMHlTtf^^  the  cdift«kt«, 

^^  a-fart  o^Jhaiaoptiti,  of  the  Hyag  to  wUehfH  Klatcui.     , 

[S.]  A  grant  is  mat^/to  ElUt  Nudca^ ^ Rridflaoa  ipNaff  to  flhovr  fba^  tle^ 

^  jpn;!^  is  sometUnes  V:(io:0)>n  as  BUa^  ]f  io^-^Bd  immpCmy  as  EU  Vicka,  is 

nMSQcb  eyidenci.as  vaijies  or  contra^cts  tlie  grant. 

i  '4'  vL     A.  '  '  •  *       '  *      •  ■  *  '  *  *  •     ' 

[3. J  The  Cothrt  or  Jtiry  may  eomjmre  two  documents  togcth^rj  when  proper- 

"ty  lA  Jltidenii^e/ and  frOni  that  coraparison/foriQ  ajudgfi^nt  upon  the  g^» 

««iaeBifl^or  tiii  b^adWrHaig,  or  ih^  tdtatit J  of  the  irtiMlrs. 

,*  ■•     fT  - .   • .  .  : 
•  .j^tBKnt,-  HI'  Whitfleld-  Snperiof  Oomt.    THed   twfore 
John  IL  Lvxpkik^  April  Term^  1834. 


'.  She  pkiBtiff  in  this  eause  introduced  a  deed,  dated  Avgoet 
5th,  1839,  from  Mi Nieke  to  himself,  for  tfaeland in  ii^itte ; 
and  a  grant  from  the  Sute  to  Bl4ai  Kieka^  of  Waldeh*8  district, 
Folaaki  County,  f6r  the  saiyie  lot,  dated  May  the  10th,  1841, 
recorded  23d  January,  1840.  The  land  was  drawn  in  the  Gher- 
eki^  Land  l40tterj. 

•The  pliu&tiff  then  offered  in  evidence  a  oertifieate  firom  the 
Becreiaay  of  the  Executive  Department,  under  the  seal  of  that 
department,  to  the  effect  that  he  had  examined  the  lists  for 
in-6«  •  ' 
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firlm*ilrmwi;MidlUiiim  of  Miif  Hkb  yf  lidPlMM J^t 
I>iatrict,  tai  mo  dMw,  wl  thMjM  odter  pew<ii»  by  Iko flOoftN^ 
of  Kioki^  WM  oBtoped  ob  said  KsU  firom  that  oouij. 
^gPiis  oiridoAG^  WM  objected  to,  and  wim  ndod  o«t  bj  the 
Covet;  which  is  excopftod  to  by  tho  plaintiff. 

The  plaintiff  thov  offend  t}io  toofiflKHij  of  Adoii  SeariMh 
rough}  Jamea  Holfaindy  aad  John  HoUaad,  takon  by  JBtcnraga* 
toriei^  whijoh  waa  to  tho  effeet,  that  the  witnoasoa  wore  a<q;aaiBt> 
od  with  Walden'a  DiMrict  in  Pulaski  Ocmnlj,  at  tho  tine  whei^ 
tto  dkiwn  for  tho  Gfaorokc«:  LoMei^^Wori' |^on  ih^  ikki  thff 
kIMfW  k  wui  in  (he  Dlitrfct  naftted  SR  Ifj^  He  none'Mihd 
Blias  Nicks;  that  SU  Nicks  oUivod  to  bo  tho  dwWtf  <  Ao 
lot  in  ^nest^ ;  that  thoy  Devor  know  him  to  spoil  Ilia  iifipt 
BUas^  90F  to  assqitie.Mgr  ^'^b^r  nmA^  tl^usp  Bli  <a<j[.4*^  H  lfe|f 
^imQKm  for  pimqM  Ap  giYf  ip  ^  dr^w  in  oth«r  fmpitiMlkan 
irhore  they  liTed,.bntfl  was  o^auMm  tm.ihftt^  in  4liaiwan^-ls 
aMo^the^oQM^ty  sttdcEsHictwhorothoy'lirod.   •        •-•. 

To  this  teatitaony,  defendnnts^  Ootmsd  6lgdeted^  on  -lie 
ground  that  it  attacked  the  gran^ ;  which  cop]d  only  bo  difio 
by.  a  proceeding'  institatod  for  that  purp<)se.  .  Tho..  objectiDn 
was  sustained  by  the  Coort^  m4  the  ^^«timfnjr  tirhtddl :  lo 
whi^h  plaintiiT  excepted. 

fiaaiiiff  ihen  proved,  that  U  184?|'ho  h«l  ei|»flWM^  b^ 
ing  a  house  on  tho  lot;  .that  going  thjnt»  on^nlormQgv  bo  fiapid 
Morris^  one  of  tfie  defendants,  in  the  house,  with  sovoral  others; 
that  Jdorris.  reftksed  to  let  him  har^.  poaseisian-rTolaiQied  the 
land  as hi^  own^  and  offered  ^compare  titles;    ^     •    *    . 

plaintiff  tl^n  proved  by  WiUiam  P.  IIa«kney^ihs|^ho  (Haek- 
neyl  went  on  tho  lot  as  tenant  of  MoFril^  in.  1846. 

.  Hore  the  plaintiff  ^oiod.. 

Defendant  introduced  a  deed  for  the  lot,  frpin  Sliao  NMi| 
(descfiibing  hiaself  as  of  Dale  CH>untyi  .AW  'hM'fomoriy  of 
"^alden'^  Distriot,  Pulaski,  Co-  doPf)  to  Absale^i  BoleoMbi^ 
d|kte4  16th  -May,  1841,  and  recorded  8th  Oct,  1842. 

J>e&ndant  traced  title  from  Holcombe  to  himself^  Mid  dofod. 
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. ;  IHtHitiC  r9^t««i*ed  i^e  g<^  U  ol^ti^  Mwji  tt»Mi  if  .^Wgr 
•ware  Mtufied.tltftt  tbe.mne  i^enon  fzoeute^^^wo  de^  |(» 
fb(ptiff  wd  to  HolcQD^H  (M  the,oIdQi4  deed  (l|eing  recmrd^ 
in  time)  ps88ed  the  tjiU  ^  thg  $1^  pil^^^8er)   ,      i        .*  - 

Wbiok  chAry0  tbe^  Oouri  refiosed  t^  give,  bat  churg^  the 
Jwy,  that  they  had  do  right  to  egmpaie  the  sign^tureB  ^  if^ 
4Bed  lo  QldDdeBSon,  idth  that  to  Jlolc^mb^,  for  the  p^ryose  pf 
dkierm^bg  whether  the  aasae  person  made  both  iffedf^  b^oanse 
lltfit  wiCMikl  be  iadireotljr  attacking  the  grati^  vbidh  tfaie  Coiyrt 
llflid  hel0  coald  «ot  be  ^on^  eoHfUei^Uy. 

.  The-  Court  farmer  eharged,  ihat  ;f  Hibckne/  was  in  pofs^^^- 
fiott  mndev  Morsie,  in  lS4(>,/ind  coutimicd  in  poaseq^ion  in  1847, 
then  Henderson,  in  1847,  Wiis  a  trespasser,  and  conld  not  fo- 
•ayer  on  the'  i^tiTength  of  a  ps^session  thus  tahei^;  that  in  no 
frent  could  ibe  plaintiff  reoo\^r  against  one  in  poesfssion,  and 
|W>^  a  trespasser,  wh^n  paramount  title  was  shown  in  another ; 
$mA  that,*  if  there  wa«  a.  grant  to  Elias  Nicks,^  that  did  show 
IPiramount  titif  out  of  the  plaintiff;  and  further,  thAt  th»  Co^irt 
Jifd  refused  to.  permit  the.  [d&intiff  to  show  that  EU  and  filias 
Koks  were  one  wd  the  jnmfe  person,  and  the  Jury  co^d  not 
gtamuae  nor  infer  it.  To  i^hi^h  okarg^s  the  plaiiitiffezcepted. 
She  Owrj  foiind  far  def^ndfnts,  and  plaii^tiff  %S8i^gn4  encor 
mt  the  various  ruUiigs  of  the  Court,  as  ejieepted  to. 

8Hi)CK4ijLF0BB,  Hahc^ell,  Maktui  &  WoyFORD,.  fg^T  plaintiff 
seitor. 

T.  JGt*  MoouE,  Av:iN,  Unbebwood,  for  defei^daiit. . 

,    jy  the  Cbv^.— Bki[KIKO«  J.  delivering  the  epinion, 

•         *      •      ,  ■  •        jf 

The  deed  to  Henderson,  th^  plaintiff  below,  having  beto 

Made  by  Mi  Nii^Hi^s,  and  the  grant  from  the  State  baring  beeti 

■ade*  to  EliaB  Ni^ks,  it  was  important  to  UeAderpoQ  to  show 

that  Mi  Nicks  and  Mia$  {Ticks  were  the* same. person. 

To  show  this,  any  thing  going  to  show  how  n^any  EUiui 

SHduies  OP  SUNicksea  tbeire  were  in  thedistdct of  thejpesidinice 
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of  the  Ar^etj  0the  fame  of  thd  gWi&g  in  -ft^  Araift,  HhMM  be 
pertinent'  evidence.  Aftd  hbif  ntakrf  ttere  were  ciPtlMBey  tke 
e^ttificate  from  the  SsCeduttVe  De^aaiMelit  Wonld'go  to ahoir. 

That  certificate^  iherefiMt)  wae  releTBlilt 
^  WaB  it'  ulso  legal  evidence?  Hie  Cotttt  bdoW  rcjeoted  it, 
^k  on  what  ground,  does  not  'Uppeerr.  The  ground  taken  1)e- 
fore  this  Comt/for  dtlslaining  the  tejeofion  of  it,  was  that  tlte' 
c€lrtificate  dot^  ^*not  {liir^ort  to  66xitam  a  copy  of  any  y^Mff 
dohumeTU  or  paper  of  file" ;  and  tke  Act  of  1619,  {Pfm.  3^. 
215,)  was  cited  in  support  of  thiitf  ground. '  4%it  Act,  it  U  Mn, 
does'  not  authorize  the  use  of  such  a  Certificnte,  as  evidence. 
But  therp  fs  another  and  a  later  Act  whidi  does — the  Act  ef 
I8S0.     {Fnn.Dig:22b.)    '  ... 

This  Act  metres  the  certificafe  of  any  {Public  <A{cetv  under 
ms  hand  and  seal  6f  office,  if  one  Is  at&ched  thereto,  either  of 
this  State  or  any  county  thereof,  in  relation  to  any  matter  or 
thing  pert&ining  to  thdir  resplsctivo>  dffi^,  or  whioh,  by  pre- 
siQnption  of  law,'  properly  perttSbs  tliereSto,  admieaible  as  evl- 
dende,  before  any  Court  of  Law  or  Elpiity  in  this  SCate.    Thh 
is' the  Act,  and  this  d6es  not  say  that  the  certificate  to  be  ad- 
niissible^  mu^t  give  a  copg  of^something.     It  is  to  be  i^dmiMi- 
ble,  if  it  relates  to  ^'  any  matter  or  thing"  pertaining  to  the  office 
of    him  who  gives  It.    And   a   certificJte  inay'i^late  tort 
matter  or  thiqg,  without  giving  a  copy  of  it.     If  it  states  that 
such*  and  such'  hve  (be  ^onte^ts  m  the'fhingj  and  sncbaiid  such 
are  not,  it  relates  to  the  thing.     And  this  is  what  this  cirtif- 
cate  does.    It  certifies  that  certain  names  of  the  Nickses  ajh 
pear  on  the  list  of  drawdt^  of  land,  for  a  particular  district  and 
that  no  other  names  of  the  Nickses  do.     Instead  of  giving,  by 
copy,  the  wtofe  contents  of 'the  Kst,  it  gived,  suisidntiaflt^yldbMi 
is  part  of  the  contents  of  the  list ;  and  it  certifies  that  the  part 
given' is  all  that  the  list  contains  of  the* kind  given.* 
'  This  list  was  a  thirtg  which  pertaiifed  to  the  fixecutivb  Office. 
[1.]  The  certificate,  therefore,  wad  le^al,    &nd  bdng  abo 
xelevanl;,  it  Vus  aJmissible  in  evidence.    'Tffe  Court,  therefort, 
erred  in  rejecting' It.  *  '  ' 

f  2.3  The  mterrogatorifes  ofiisred  by  thd  plaintiff,  and  rejected  by 
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the  Codrty  were  auch,  that  if  they  had  beenMAmitted  to  the 
iah/i  tfaiB  Jtay  iB%hty  perhaps,  hftv^  inforred  from  thta,  that 
the  Eli  Nic^'of  thl»  phuntiTe'deed,  andtfie  Eliad  Niefcs  of 
the  granty  were  one  and  the  same  person ;  and  (hat  that  person 
Mbetilaes  passed  by 'thtf  name  of  Sli,  sometimes  by  the  qame 
of  Elias.  And  such  an  inference,  if  made,  would  not  be  in  coan 
tradiction  to  or  io.  variaoce  of  the  g^mt.  A  grapt  is  teade  to 
a  person,  not  to  a  name.    (11  Ga.  28^) 

These  interrogatories,  therefore,  were  admissible  for  the  pur- 
pose of  showing  that  the  Eli  ITicks  of  t^^e  plaintiflTs  4eed,  and 
tbe  £lias  Nickii  of  the  grant,  were  one  and  the  same  person — 
a.pecson  who  was  known  bj  the  one  name,  as  well  as  ^y  tibe 
otfier:  but  they  were  not  admissible,  f^r  the  purpose  of  show- 
ing th^t  the  true  drawer  wa^  a  man  named  Hit  Nicks;  and 
that  by  mistake,  the  grant  was  issued  to  another  mam  named 
JBUas  Nicks. 

.$he  Court,  therefore,  should  have  admtt};ed  them. 

[8.]  The  Court  or  tfury  may  compare  two  documents  togeth- 
er, when  properly  in  evidence^  ao4  from  that  coftiparison,  form 
%  judj^ment  upon  the  .genuineness  of  tl^e  hand'- writing,  or  i&e 
identity  of  the  writer.    {PfiiL  JEv.  note  915.    1   Gheen. 

•The  Court  should  have  told  the  Jtury,  therefore,  that  tfa(ity 
mi^ht  compare  the  signatures  of  the  two  deeds,  one  signed  Eli 
Nicks,  the  other  Elias  Nicks,  to  see  whether  the  signatUFOS 
wtire  both  made  by  the  same  person,  for  these  deeds  were  pro- 
perly in  evidence ;  and  if  mftde  by  the  s4me  person,  the  Older 
ought  to  have  prevailed. 

The  decisiofi  of  these  questions'makes  it  uantttessary  Us  de* 
cide  the  others. 

The/e  ought  to-be  a  new  trial.- 


U6      ^    STTPtHaCKMfAilOR 


.  Muthvw  «%  Lmsm'CMc, 
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•■  "  .  •  •  • 

.  £1.]  Tht  mere  absence  of  Ifia  Cousfel,  with  the  tkle  pufftn  of  «  detadMl»  j| 
not  a  sufficient  groond  for  a  continuance. 

Ej^tment  in  Unioii  Sitpcifior  Cocurt.  Tried  before  Jii4|i 
Irwin,  April  Term,  1854.  ' 

Horshaw,  the  cNsfendant  below,  moved  a  continiianee  in  thi» 
case,  on  the  grSund  that  A'.  J.  HanseH,  Esq.  was  employed  for 
the  defence,  and  had  in  his  possession  the  title  pa^rs  fbrthe 
Jot  of  lan4  iii  dispute,  under  whicli  defendant  held,  sho'wing  title 
'.out  of  the  lessors  0/  the.  plaintiff;  'and  that  he  had  promised  Uv 
aitcitid  the  Court  with  the  papers,  without  Providential  Und* 
ranee ;  that  he  did  not  attend  the  Court  regularly  bat  fifequent- 
ly ;  and  the  cause  of  his  absence  was  not  known.  W.  H.  Stan- 
sefr,  of  Caun|el  for  defendant,  farther  stated;  in  his  place,  that 
he  conversed  with  General  Ilansel)  a  short  time  previous  to  tlie* 
Court,  and  that  he  had  spoken  of  certainly  attentding  the  Ooart 

^he  Court  over-ruled  the  motion,  and  this  dcclsTon  is  assi^B- 
^  as  error. 

jflLNER,  for  plaint^r  in  error. 

.    J.  W.  H,  Undkewdod,  for  defendant. 

".  JSy  the  Cb«r^.«— Sta&nek  J^  deliveriag  tlieopinxoii. 

This  Court  has  decided,  and.npoa  sound  principles,  thai  the 
mere  absence  of  Counsel  is  not  a  sufficient  ground  for  the  con- 
tinuance of  a  cause.  8ee  Allen  vs,  the  State,  (11  Q-a,  J?.  85) 
and  the  cases  there  cited.  It  has  recognized  the  absence  of 
the  leading  Counsel  from  Providential  cause,  as*  sufficient  to 
authorize  a  continuance ;  but  nothing  short  of  this.  It  does 
l^ot  appear  that  GeT.eva\  HtiwseU  was  even  the  leading  Cousael 


kave  been  shown ;  nor  does  the  cause  of  hia'arbaegee  i 

. Tbt  fiMlihai bfthMl drfgaikal*  tMftjpi^n  wl& hia, ( 
B#lMf  ltii»«U«]D|^  nM^Iwr6^pmllhedefendADtte>M#\ 
tkese  papers  at  GmK,  tiiaiheavgbl  WwMdHiiaw  <oif  irf«L 
It  waa  at  his  own  risk,  therefbiai  and  manifested  a  waat  ef 
preper  diligence,  when  he  penoiMed^ aao Asbj^  ttffMKtp^sf 
who  was  not  hh  leading  Counsel,  to  keep  them  in  his  posotsiiony 
aad  away  from  Court  '     ^ 

Let  the  judgment  be  aflfarmed. 


:   *» 


w.  •  *• 


Jfk^!— Sarah  A..  IThomp^on  and  others,  plaji^mb  is  e^npr^ 
M«  fl^^EFip  .]^^3lc<?ui«LQcn^  dofendaoi  ia/urror. 

(t.j  A  bill  CMUiot  be;0fi9taiiu^  wbi^  seeks  |x>  clMrsf.  th»/lefwi<siit|  .i##i- 
iitoMtttik^---ftt  tli^'siiihc  iiAie  denyinf  thst'heji'iuch  pleikye  i|^  b«*gniii. 
A'  tsTlbe  ionfjpffiftmiitil^  fao%ever;  to  am^iid,  by  strtkiaf  ottt  tfatt f  artist  »i^ 
the  bill  wbich  contf^reffCi.tileTattil^of  iVc  froateo^  i 


In  Equity,  in  Walker  Superior  Court.  Decision  by  Jwdge 
Jomi  H.  LuMPKjN,  M4y  Term,  1854. 

Sarah  A.  Thompson,  and  others,  the  distributees  and  heirs  a^ 
law  of  Willia.m  Thompson,  deceased^  filed  their  bill  agpmst 
Joeepb  P..  Mc.CuUoch,  a^  administratpr  om  the  estati^.  of^  W3f 
liam  Tbpfapm,%  alleging  tiiat  he  bad,  through  a  tlurcl  person, 
purchased  valuable  real  estate  at  his  own  sale,  for  a  smafi  priee, 
aad  praying  t«>  set  aside  the  sale,  and  for  a  general  accownl. 

Aftef 'atisir^,  complainants  amended  their  bilT,  alk|(iag 
that  Jli9  defendant  never  was  legally  appointed  adminisiraior 
wk  said  estate,  imd  setting  forth  the  order  of  his  appointment, 
wqA  shewhiK  that  tfae^  requisites  of  the  Statute  fadi  not  been 
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eMiplted  withy  wd  pmjing  duit  the  appointoriBliI  snglil  be  de- 
dared  B|idl  aad  Aroid. 

To  Ae  hilt  as  aoMbded,  deCndafei  demuwed-leg  nwH  of 
XqiBty.    The  Opvieaetainedthe'dentiHrreri 
Ib^bai;  aad  tUe  deoiiieil  k  aeeigwd  ak  erm\ 


Akhi,  for  pkioliff  m  error*  . 

Tbippe,  for  defendant  m  enror. 

By  the  Court. — ^Lumpkin,  J.  deliverkig  the  opmioh. 

£1.]  The  bill,  as  amended,  cannot  be*  sustained.  Asat  Srst 
framed,  it  made  a  clear  case  fbr  Equity.  As.  amended,  the 
mmplainants,  bj  their  own  showing,  haye  a  full,  oompfete  and 
adequate  remedy  at  Law.  Consequently,  it-is  not  a  ease  of 
election ;  for  by  eleetmg  to  abide  by  the  aipeq^dment,  Ihey  ^ect 
to*gdr  ptit  of  Court; 

The  jttd^ent  beloir,  thet,  must  l>e  aflhrmed,  wUh  leaTo  to 
the  parties  to  strike  out  the  amendment  and  stand  upon  the 
orifl^nij  bill.  TTpon  the  doing  of  Whio^  wi^nn  a  dsason^Ie 
tvne^  it  is  the  dir^etion  of  this  .Court  that  the  order  diamiiygMig 
the  bill-beset  aside,  and  the  cause  re-iBstated. 


No.  STi'-JoHN  M.  Freeman,  administrator  of  Jas.  W.* Aaron, 
plaintiff  in  error,  tw.  Levi^a  ("lood,  defendant. 

[1.]  No  pftriicuiai'  form  of  words  is  neoesssry  to  oreate  « teparalp  .cwtaiKia 
a  marrisd  woman.  It  is  enough,  if  tbece  be  ^a  de^  inlention  to  exelidf 
t!ie  marital  rights  of  the  husband.  Subject  to  this  rule,  the  words  "  I  giw 
to  my  daughter  Y  W  twO  negroes,  to- wit:  Sally  and  DIcij,  to  r€i&«iiilff' 
her  possession,  akid  for  her  special  use  and  benefit  duriag  ber  TMtimd  liJ^ 
Mad  At  ber  d#ath,  to  go  U>  Yxsr  c\uids«&  Vyc^'v^^  «i^  Uoo  otktr  «#ewhal- 


» ■     ■     '  "   ■■      ■  ■  ^  .      ' .  *  I  .J  I       ■  I 

■■       ' " "-^^ ^ '»  •  ■  ■ 

^^d*4bjqjl^feature^^^^^^  .- ^  ,..*,,  ,^.     ,.,,  .^.. 

£2  J  l^ither  U  any  par^uUr  felrm' of  worcU  ji§ce88i|r|r  to  jes^'raiji  tbe  tl^nft; 

*tion  of  811CD  ftH  estate  :  hoi  tb'6  ii(tehtloii  imisl  W  cleiEur.    And  i^bject  to 

tkb  n]]«,  tiM  weHs  "  <o  B<f ^htr  use'srtiMftTer  *  e):plalned  hj  6the#'W<Mril 
.    i&  Uit  wih,  a«d  a4t*<ii«tod  iflUhtf^vipie  •fnteiice  witktlif  iroiai'^^^  ronASI 

»  ^c»  possession/'  ^^.ope^tc^  &re^trjUBt  opon  ft(ifnaU«o.  .* .  ? .    t 
t?J  Vbore,  shbrtlj  all'er^e  oa^fri^fe  9f.tli€^dAugtttr  o(  B,.  and  ii^cti  ike 

•ndbcr  husband  ^cre  about  leavipg  for.  hgrne,  B,  brought,  out  a  ncg^  girl 

dare,  and  saia>  ^ Here  is' this  giiil^  jou  eanflike her  hoiaie  wffb'you \*fA  !b 
'aial  wortfi*niBRh  k-sbe  wilf  (t»  to  ^c%  up-.iibips  f-I  da.fiof  giVe-k«f*^.jtfi 

Mw,  Vuti  Q&j^er  «Kp«et  tp  ialf^  t^  biMrkV :  J7f^  that  thesa  yrords  d^'pti 
.  .^mojon^  to  aifi^of  llic  slave,  vho/ilr^.aft^Wfir^  t^equpathc^^mh^jlluijKlir 

tcrhilhe^illofB.'  •  .        •.  ..-       • 

[4. j^  A  daughter  wIU)  ^tniits  a  i^egio  slarb  which  bB8't>eca'8^tle4  ^pon  her 

Yiy  the*Wift  (Jfher  fatlBcr,.aa  Ws€pai^'ptofi#rty;'apd  wllfc  resttalnt  aj(Kdm 

<IA  jt ii^ikitf ai»na1ton> t6  g» iMe  tbe  poesfeBsi—  tf  a %p^AMm\  iiM^J^ 

«  topped  from  asser^ng  her  right  to;(;jie  4|lfnto,  fyi  a^^^Mj^  .«^b»kt9iftf 

^thaii»op^-li^..    ...    ;,      ..    .^    ^■■\.:...  ;--..,^j..^--  : 

nepow-       '. '.  .  » ...  .«•    •..  •;  ••        ;  ••    „•.       -• 

TheflAultjf  iBln)duMltriii  erMe^o^'l^  nilLcS  hnr  fal)jm( 
Mui  SellaiDfi  .^o  jdi^  m ;l!<8s29|.aiid.  w)h)8^'.  witt  duidvbeeili 

.•The  mU  cfi&taine4/.»^fliud  iteifit.  «  •'.  ,«  " 
Thelfii^  was  t<>bii'wi&,;(/ c^tiMi[ ^^H[>}»erif,  ^ dwiB|(li^iM^ 
utal.  life  or:Jvid«ifkood." .-.  OTha  -^d,  ^^  4(bMd.«Mi  ilMpii  'w^ 
ba^ttOBto  to^^ffpient  soiks  in  'ilM;iiMiai  wonby  widiMii  fany  pe^ 
oiluff  'e^Fi^iiioni  -  The  6th  was  ia-^KSee  •  voMs :  '^  t  |pv»'  «my 
davgl),t6r  Looy  two  negroes,  U^wittia  wDs^an:  asd.  oM  koy 
«i^i)jj|>Hamed  Berrj  ;»aT8D'0aef gather  bedi^to  temain.in  her'jKNi^ 
aeiaion  and  for  heir, special  uae  and  ^eqefiV'diiring  her  nattpral 
1^;*  and  a|  kerdeatb  te.|^o  to*herchiIdrct|k^  together  with  tiie 
Mffft^Mk of.thly wo«n9A  fomeryand by  jk>  meaos te  lledinpfltbjl 
tfrn-afty-othermaftoer  whatever/*   . 


«M         ;  «CP]QEIfE  COV«S  OF  CdtOBOiEft. 


:  She' 7th  item  was;  ^rgire  to  my  davgHter,  Ptttey  Bnmner, 
(cevtain  land  itcsciibed)  aho  ona  neg^  w^m&a  aid  ckiM  Aow 
ixti^lier  pqad^ssipi^  namecl  M^t  ^  reHiajn  iiti  Hfr  jjotaenoti  and 
■pcsffp^l  Pfle  and  benefit  diurii^  her  natoMd  life,.Aitd  at  Imt  death, 
iihtp  ta  l)er  ^hildpen  forover^  and  to  pa  vthir  we  nfculsTcr." 
T^t  8th  itmn,  vhich  18  the  one  aOwiii  qnestion,  is  as  Mlows : 
**  I  {pVe  to  my  datfghteir,  lYlsey  yTestterook^  (who  is  Mrs.  Flood, 
ih4  .preseoit  plaintiff,)  tWd  liegrdofly  to-wit:  SaUy  and  Dlcej, 
Wremain  in  herpossesaion,  and-fbrher  special  use  and  benefit, 
faSkig  her  nataral  life ;  and- at  herdi|ath,  to  go  to  her  children 
tfMifity  niti  to  noother  twe  wlMeTet/'  1^  9lih  item  ^ras,  "  I 
give  to  jnj  doq^tcr,  Bliflabetb  Bellamy,  two  negrp  girls, 
Hftfief  lutty  and  Ann^,  aisp  .one  finttber  })eA  and  famif aiv/* 
.  :;The  reibaining  items '  were  h^queate  to.  sons  n^A  gfantsoas, 
and  Ifad  no  .pecalikir  ^presaion^/ 

:  (I!hi»  alaintiff  proved  ikM,  tho  YiBey  Westbrook  temed  in  the 
Sih  item  of  the  will  was  heiself ;  that  thsi  negi^q  Ga^erine  now 
lKiadfopi«!a8tfae.(dii}d<jr*a^^^  item;  tiitt 

aaid  SaHy^  about  the.  yoar.1818^  b^loilged  ia^'VpA  watf-in  the 
possession  o£  said  Jolm  Bellamy ;  that  about  tl^it  time  (his 
daoghtelr  Louisa  haying  been.«iMTied  about «.meiitb  ta  Josboa 
Westbrook,  and  havii^g  gone  to  Ikve  at  tEcir  owp- house, -hut 
htrng  son  ^  visit  to  her  bthei^'s  T«ith  her  husbshid)  Mr.  Belkmy 
kraaghtout  the  girl,  and  said*  to  his  daughter,  as  -ahe  mai  her 
Itusbaiid  were  about  to  start  home,  ^' here-ii  this  pSA;  ywa  ean 
tdce  her  home  with  yen ;  die  'is  not  worth  voMm,  hut  m^iy  do 
^M'iom^igood;  sb^  wJir.de-^"pieK  up*  chips;  I*  da  not  give 
her  to  you  nME,  hot  I  nefver  eirpeai  to  take  h€h>  faMk!* 

:  The  said  negro  Sally  reimained  in  the  "peaseidoa  of  West- 
hropk  and  his  wife,  until  .h/s  Ahath  i .  iuid  the  pladoitaF  int^mar- 
ried  with'  John  L^  Fleed,.wbEi  i^*  also  dead;  that^tha  negro 
Oa|1ierine  was  in  pessessicxi  isf  plaintiff  while  a  widow,- arid  sf- 
ter/her  huit  matriage.  .    *  "■     -r-        < 

*  The  plaintiff  cjosed,  and  the  dcf^idant  stated  the  |)FOof 
wWeh  he' expected-',  to  ipkke;- and  itwss  c^nsetited  tk«t  ths 
ca^  should  be  withdrawa  from  the  Jury,*  4xki  the' jvdgiqt&nt  of 
tft#  Coiirt  pronqwce^  upoix  i)^  i^^th^^'^  Yc%Q£^aiud  that  offer- 
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«d  by  the  clefendaaty  "whiibh  was  l^feiipon  stated  bj  Counsel 
f»  follews : 

Tbat  the  n^a  wd^man  ^allj  Itod.bcea  19  pb^esj^ofi  .of  ^ResCr- 
brook  and-lkr  wife' ten  or  twelve  joavi!  IbefOre.  tWewath  #t  old 
Mr.  Bellai^7;  tliat  JoAua  Wes^ooJc  .es^r^U^^aiHi^.^f  ^^^ 
ifaip  over  her  aalis  own,  as  lefig'as  H^litedii'  fhM  >^'  Iw 
death  the  plaintiff,  intenparrkid  with  Johh  ^.  ^0Q^;^tkat  in 
the  ytear  1845^  the''girl  C^afherme  t^epi  ktb'  the  j)o|S€i«6|oA  ff 
Barnes  W.  Asffon,  ^hg^'on^rrie^  &  diiu|^ter'of  plainflff^  b}r  Jxti* 
ihst  husband,  ^Ve^tbroak ;  thai  fthaweni  tl^re  lb j  coQ^opl  Of 
^6  plainti|r,  and  remauiecr  i^^ilie  l^oatos^h  (^'9&j^  Am*c%  4^- 
rfng  bis  file,  and  tfij^t  deSTeniuit  i^  hib  a^teini^tratbry^^i^s 
Vad'sakl  i^egro  in  '.pos^es^n'oyer  since  4  ihat  said  ^JV^ij)i..  de- 
parted this  lifer  in.  18*60 ;  hndf  fifk>i' tjbat  ^  ;tb».at  ^eiai^^ 
NSgedtion  of  ))lui]ttiflr  that  said  girl  .wcjpjf  ihta  tbe  ji<tec&i^i\  of 
her.  son-inf-law  and  Saygfiler-;  that  sewaral  other  9^1d)rei:  h%d 
liittfieid  ot*  ift'Ube'sathe  Iraj^  Md  had'biil^p^grp^  gi^^ 
'iqKAthe(riiiarrtage,by  tiie  soUoitation  of  Ae*]^a^pUff^kii^^ 
offered;  farther  t«F  proye,  that  said  ^Lainiiff  hi^  urg^^^  t]^-  j^i^ 
<rf Sfclly and jlor  Oljjl^rei^io  otKpnK  ^/ 

.  The.C<iurt  hjeld  \fca4  tfuj  8th  ttem.ot.tbe'iaU  ^ilohi» »B«tt|k- 
aay.creajted  .in  tfa^  'piaiptjff  i^^sep^t^.  esUte.  fbr  ftev*^^  f^- 
itpaining  l^ctpower  oC  aKenatiq^ ; '  that  tb^'.w9r()l|  iA  Mi^.^^tta- 
my,  i^  placing  the  uegfp  Sally  in..hi8  4illq^e^*3^poi^0^si1nit 
reiieryect  (he  right  of  property/ in  hijBsejf,  ai^.  <coq8ti^ul|od,i^e 
proceeding. a  loan  aii4.nol  a. gift;  thkt  fWe&thrQpk'sp^)68«0iK)n 
WM^  ^611881/1)  ppsses^ioQ ;  ^lid  all  ordinary  aqIs  of  oivnership, 
apoh  as  vorkiiig  a;nd  using;  tVn<^o'as;hi6  Q«i]^  Oai}ief940t  of 
Westbrook;  could, not  set  up  ^ojji  h(n  against  BeU^iic^ ;  jth^t 
in  order  "to  gettitje  by  the  9tatnt^«of  ^lioilaiioi)s|  isliifosUl  be 
iLf^Gimrj  for  ^f^tlanl  to  ^kow  tk^  yTostbiieok  irai  .^  tliW'to 
this  i)Cgro,.  independent  qf  the.  loa^^a^di  Jiotified'  JBelloJ^y 
theireof;  ^nd  that  the  present*  plaintjlfl^  is  not  ^stoppofl-J^W 
tpnsenty  express  or  implied  Jin  hj^  hislj^ndy.'^presoo^,  :tO,  the 
.arrangement^ by  which  she  Vas, dispossessed  .  .  ■'•  .*,• 
9 .  To  wVkJi  mdings  of* the  Cqwrt,  the  defeBdKa.t-.e}u^eiitedi    •  • 
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.Fr«#tauin,  admuflstrator,  ok^ooft. 

»  ■      '* • — —  I 

;..'.•••..        ••'.•'  .  .  ■•  ;.■.■■  ••• 

C.,PBKtLE3;  NASJf,  for  plaintiff  m  error. 

Cobb  ft  Bu Cl  ; '  T.  R.  R.  Cobb,'  for  defendant. .  / .  .   ' 

Bj/.tne  CoHrfc-^TARNfis,  J,  delivering  tie  opiniOU.     .  ^  . 

'll  is  iinnecesa&ry  for  us  to'con^nler.  tW  vexe^qnesuon  of 
law  wlUchVfis  brouglit  ^6  our  ftltentibn,  ai\d  which  involves  the 
bonsideraiion  Sfa'majrrid  woman's  right  to  difi^oee  of  h^  sep- 
arate est^te^'  as  a  fen^^  %oUj  where  she'*is  not  restrained  bj  the 
i&atruineiit -creating  it;  tor  in'o^r  opi^ion^  the  tertai^  of  Joj^ 

'IS^lIamy's  iriil  do  Restrain  the  ri^&t  of  his  Aadghter^^iyirA.  Weit- 
tfrow,  tq  alienate  tlie  s1%vq  in  question.     . 

p,|l  l?he"  first' question  on  whiph  it  is  pjpper  fogp  us  to  ezpi^SB 
an.' opinion  is,  whetheV  or  not  Ihe  knj^se  )ised  by  ,tli§  tidit^ 
'jC6r.Aroh.ii  llella^iyy  in*  (be  lieques^  of  the  moth^  ^^f.  ^^? 
IjbircontitpYeniy,  cfeated  a  separiitQ  ^tate  in^Jdis  daugbyter^  the 
defendant  m  error.  •  .       . 

Pursu^g  rules  proper  for  the  ebnslruptipn  of  .sueb  instru- 
ments, let  us  examine  this  will  of  John  Bellamy  in  its  different 
ftatttr^,  ind  gather :  therefrom;  if  it  be  pbssible,  thie  intention 
of  the  testator  in  thisrespetft'  '  iSucI^  an  'examination  Will  slif^, 
WB  think,  thai  itf  thf  1st  clause'  of  bis  will,  he  has  madia  a  jfro- 

.  visioB  jn  .favor  of  his  wifo,  without  any  werds  of'Iiinitation. 
By 'th«  2d,  3d,  4th,  5th,  10th,  11  th,  I^h,  i\nd  13th  clauses,  he^bafl 

'  niade  bequestir  tof  his  sons  aftd  gi-and-sons  in  like  manner.  In 
the  dth,  ho  had  given  property  to  an  unifiarri6rd  daughter,,  wbh- 

.oat:-aay  toch  restriction*.  In  the  6tfa,  7th,  an^  8tb,  clauses  he 
has  be^^tieaChfed  property  to  three  of  .his  daughters,  wiih  litnita- 
tionr  and  restrictions^  very  similar  in  character.  These  re- 
strictions are  tothe  special  tUfe' and  benefit  ^tthcso  datighten, 

;«Ad  to 'no,  other  uMe^  or  to  be  disponed  bf  in  no  -other  'manner 

'  fffhatewr.' 

Now  tiro  of  theBe  three  datlghiers,  as  the  reeord  sTiows,  were 
married ;  ami  the  probability  is,,  theolher  was  so  as  the  testator 

refers  t^fher  children.     A^diiA^^.^Ot these /^striotions  im- 
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poAod  by  Ike  'testator  J10I  ivlier^li«  b  making  proTisiociB  for 
Married  tlal^bien^  nxA  bo  wherc^  6ba,'tbd  ivferesfw  is  af  'fi^ 
one,  tluii be  designed  thereljr  to  gire  a jepaiateeBtate  to  jfhMa 
dmrgliten.  •/•      •   •  *.  ••  •   •  ••      .    '     -^  ?-  ^ 

Taking  into  consideratien  4htf'fao|,  Aat  no  particdar  fotin 
of  worda^i  Aoe^Bsai^  lo  citato  A  separafe  -eatato  in  a  jnanried 
woaaii';  ^Irtttit  w  enough  if  thore  be  a^cloaar  iBlention  to  «s- 
dtmit  dbo'MaMotal  righth  of  i!ho  -fa«8ba#d/lot  ns  oxmitie  tbie  be* 
fjjkewt  taoTp  paitioidarljj  ^  Tfco'llkifgiuige  Otod  is,-  '^  I  giTO  toiny 
davgUer  '¥isey  W«Btbr6ok/tVro  begroo8>  to  tHt:*  Sally  •acid 
IMeey,  to  remai*  in  ber  pAsaolsion*,  and  for  her  apeciift  lue  aad 
benefit)^  during  her  natural  life ;  and 'at  ber  dtetftb^  la  'go  to  ket 
dhildmf  fei^^ei:,  and  t4  no  other  tuje  ¥^t€Wor\    fttoee 
wordi^  -*^  fer  he»  dpe0W  oaft'  and  bmefit,  darhif  .her  Adtand 
iife/.'>.lak0tf  in  oenneotiod  irttb  €hd  otter  words  empleyed;  am 
appic|yriateiO'the  'CveirtioD  of  a  ae{>aftfte  -estate.    It  is  itMy 
4ka4-  tpecu^:pBe  4oes  act  signify  9eptifnte  men  bat  k  special  usO 
flaaAHmM  nfoniai^  whieb  is  given  to  be  enjoyed  by  hcf  darii^ 
h^  Batorak  Jife^  aad  to  be  tkkto  or  dispoaed  of  to  no'Otber  nee 
i|^tcrver)^je9BShides^  of  coarse^ 'Ih^wnritai  riglits,  ailid.flKisltie* 
«§8afflybiMtsepfcir*teiise.  ••     .•   •  .  *'       -    ••      •    ••    ^  - 

*  ^y  h>)ikiii|;.to'Bdjudi»ated'cailM^lv«fi^^  thai  similar  ^irords 
bave  beeft-eoniiidJBfediiaalg^ficfMit  of  ah  intetitieft  to.tm'irle'm 
eeparal)^'ebtate*« '*^.  •  •  *  >  ' 
.  ««Im  Bwl^  V9^  J^arle^  ^.  Atk:  399)  the  words,  '<  fbr  her  own 
liveUhlDod,"'  were  deeiaed  saffioieAt  fbr  this  purpose^  loW 
parte, Raf^  {^Madd.  119)  this  meaning  waa  supposed  t»  be 
ezp^aesed^'by-tbe  words^-^^For  her  sole  use".-  In  ffeatkstone 
V9.  SdUf  {SIfsdi  414);  the  ^rocda,  .^^Cn  trust  fop  the  eiittrcoi^ 
benefit)  &e.  were  said  to  create  -a  separate  estate.  In  Newman 
vi.'JamsSy  (IS  Ala.  29): this  intention  wae-said  to  betnamfeat- 
(A  by  ijkbmofisi  ^^  To  bbye  and  to*bold  the  same  'to  aod^fbr'Vr 
\^se,' benefit  4n{l  right,  &c.  without*  let^- hindrance  or  toolesl%«> 
tioit'*.  ^^  To  be- for  her  and  her  family's  use^  daring  her  nirtn» 
i^pd.lifb^'aiid'her  children,  to  enjoy  it  after  her  deltkth,"  was  the 
iangfiagis  whidh  yas  h^ld  tohave-saekimport  in  a  case  inPenft- 
aylvaaia;    (&  Barr.  385;)  •  ".To  her  owft  proper  use,'*  wej^ 
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fwrdft  eMMideoed  <tf  •  similar  ilgBifieatiflL. .  ^0  J^a^r.  ^M^ 
Koi|«  of  tbefe  .ivwdfli  ui  jimr  ^rpkibQ,  moi^^Btnm^  odfaMMt 
piUi|ti»a  to  eveste  a  MparaCa  esM/l,  timi  tfaotctviedia  4ii6  oMe 
befbre  ns,  especially  when  diey  are  ta^ea  in  conneetiaD  wiU 
ill  4k^  4ena8  and  pietiiums  of  l^eniU.* . 

£3,].  We*ar«  n«t  eaUedi^M  io  k^cfnHf  vhtAti^ir  nsft 
IJMra  are,  in  this  iMqneat,  w^rds  wki^  were  kUeodid  t/^  eper- 
ale  atf  a  r^steaiat  upon  ihe  aUenatfoa  of  the  slaieg  hef|rtwi4lMrf . 

H#ie  Hsaitt  ne  partixwlar.  ferm  ^C^wordtJapeeeseiiy ;  but  the 
Jiljtentieir  must  be  cle^..  She*  inteotiaa  is  d^er,  we  thyikt  h 
tltts  bequesty  and  is  maaifestod^  in  the  first  plaee»  bj  Ihe.wocds 
^tt>JiooiberiiseirhateTer*\  ^ 

»'Oil  lootiAg  te  Ae  6th  e^wee  Of  this  will^  imSai  the  pra* 
j^evty  i^i^ea  te  the  daughter,  .^^  te  her  ^jfmimt  use  aad  beptfit,^ 
Ibc.  *^aed  by  no  meane  to  be  AiajMied.  of  in.aay  atfasp  itnaar 
i^taAever'^.  In  jdM  7th  and  8th  dMses  the  -tealatsr  fohsl^ 
^mMsyki  the  f\$M  of*tbrae  kttev  werdf^  thei|)hiaaa»  "^^idls 
jfib  e^er  ase  vv^atofer''.  New  we  thiak  thatfcaemplafad  these 
two  phrases  ia  tiie  tea^e  sejise,  aad'^sttfiposed  dien^ia  j^fwe  ^ 
Jiaaw  impwt  Thfy  <K»ar  <ia.elaases  Otherwise  ahaihi^  (^^ 
as  to  the  names  and  the  property  jooaie3red);Hthe^  wiwe  W 
•qaestfl  toi^s  marriad  daughters^  aaweeiippese;  thi^iOBgoflDB- 
d>ed  ioiport,  Md  iieeems  (pxt^  Feasenable.4e.ceiielade  that  he 
intended  the  two  to  hate  the  sam^  signification.  -  Bwt  it  isja^ 
Sditted  .f«r  the  plaintiff  ia  errer,  thai  tke  words,  ^^  by  no  n^easa 
if»  bfs  disposed  e£  ia  any  oth#r  manadr  whatever,'-'  opttraCa.as  a 
aestraint  upon  alienatiaa.  And  so  we  think  io  the-B^milar 
wonil^  '^  to  no  othor  use' whatever,^  'whioh  we  hate  slpawh  wei^ 
pi^aUy  asedhy  tha  testator,  ^  syaoaysooUs  .witk  thei^  *•    • 

It  was  saggeated.  by  the  Goufis^^  for  the  plaintiff  ia  eror, 
thiit  these  Woods,  'Vte  aa. other  use  ^whatever '•  were  probably 
addled  by  ^-testator  to  the*  gift  in  remaii^der  taihe(al|ildrei^ 
and  were  inteaded  to  have  ihm  effect  of  ciQiting.an  estate  ia  a 
particular  elasa  of  heivd,  or  a  peapeUiky^  Tbesf  ate  not-  wry 
apt  wMrds  £or  such  apoirpose,  ai^  to  adopt  thia  ^xxoBtrnctiog^ 
wouM  bo-  to  look  away  froo^-  a  construction  wlueb  impales  aa 
iatantiQa  to  -the  -tastaAox  ti^PDMtocA.  ^\S^\i«i  \  aortLFeasenablei 
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WiiUn^MWIhe  wfAs  ^.tQ  wiaia  m  her  prnwrioa/'  to 
If  il  mH .  iniMi^d^  tkerelbj)  tUt.tiM  4al«^bt«^wt*  not  taptrt; 
vttk  tbite  4dfti«%/ Wt  tbhgp  verata  reman  ia  her  poonMiia 
Amo9<  JMr.liffii  /)f  ««iUM  this  voidd4>e  iaooDiiileni  wifthtki^ 
fiyrer ef •liwitlha*  "       r  .  .. 

%  iaO»MMlnietiohiDty  be  ooneider^d*  v«ri:fMd  Iff  IIm  A^ 
llt»fan(if»  ttf  tlM^  slaves  was  sfeesdj  m  txtssessiOn  ef  teslttor^i 
<Ui^t«r,  Ifc^  Wsilbiiook;  and'ii  nay  V  s«NMee4  Ikatio ilh 
Itaded  .ie  provMa  enlj  tittt  she  sk^dd^ioeteiB  poMfmsnef  lUs 
slave.  -  Sat  the 'same  terms  were  appliecl  to  others  (to^Distj^ 
for  example)  wl|o  were  not  in  .possession  of  testator's  danghlers^ 
9b  ^v  as  we  ean.tel!'  from  this  reeord. 

Taking  all  these  thifigs  together,  ve  think  the  intention  ef 
this  testator,  te  restrain  the  afienation  of  t^ese  slaves  bj  hia 
dai^hter«  jqaite  eleitr. 

(&]  The  Stotute  of  lamitatigna  did  net  proleet  this  plaintiff 
hn  error,  top  the  lery  ssiisfSsctory  reasons  assigned  by  Ids  Hen- 
^y«  Jm^e^CKSOK ;  and  aji  he  hias  fl^own,  (he  words  end  eont* 
duet^f  John  Bellain j  did  nok  amount  to  a  gift  of  the  slave  to 
Ub  dMghter  and  her  hnsbfuid,  Mr.  Westbrook,  and  eenld^net 
properly  ^^t  coneidered  as  mote  thaQ  a  }fifhu  of  .the  saine. 
.  f4.]  It  was  insisted  that  the  defendant  itf  error  was  estopped, 
by  her  Qwn  acts;  from  denying  the  tMle  ef  the  plaintiff  in  errer, 
to  the  slave  Catherine,  es  representing  his  intestate,  and  that 
such  demal  was  a  fraud  upon  his  intestate's  estate. 

This  Qanndt1)e,  if  Mrsv  Flo6d  was  prohibited  by  the  wiH  of 
her  father  from  parting  with  thi^  property.  That  will  w^s  the 
Ikw'by  whio^  she  held  the  slave,  and  if  it  forbade  her*te  alien- 
ate  the  iame/sor  to  (art  with  her  to  any  person,  and  yet  she 
did  it,  that  aet  was  without  authority,  and  no  title  was  .taken 
Vyher  stn^in-lsw  afhd  dapgbtei*.  It  wiia  to  prevent  the  nMv- 
ried  woman  fiossessing  a  separate.eiEftate,  from  conveying  away^ 
or  parting  with  the  same,  that  this  restraint  upon  alienation 
was  deifised.    In  tender  regard  to  her  siloation,  it  wes  desigpi- 
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•d  tfmt  ilM  AokH  aoebelttfinsiJMd  «^  pm/t  iMk  htm  ^ropcrijr 
to  any  one.  If  it  wei«  {Mcinitt«d' at  nlii  twi**^  nmypretaAM 
«r  ••vflBknSy  it  Would  be-eaey,  if ;  k^eirm  gmm>waAd4eYtCed 
Wart  did  libipfompt  it^  l»r  Mrdeufaamuned  or  vDjMiMipled  lii» 
land  to  lofltteAea  •hte'  4o  diap^'of  it  for  his  s6lief  oi^  benefit. 
S6B0»,*die  mli^  whfdr  I  &aTPe;«tB.t«d.'  Yerj  4itde  noald  be 
gaiiiM  by  m6k  e  ral6)  how«t«ry  if  the  wife  ^eho  ^d  periifich 
her  separate  propel j,  was  ever  afler  estopped-  thevebjr  from 
dsB^irig  the  tide  of  die  person-  mho  might  be  in'poattsiEdBi  of 
it;  for  in  Biieh  ertfit;  thafnig^t  always  be'dMe  by  memtf 
niiidh  eonld  Mt^be  donS.direotly ;  ^nd  sU  ttdvaoCage  of  ^es- 
tiiilDts  upon  idienatioii  v^d  be  wholly  diBStr«y«idi« '  «HidgmeDt 
affimied. 
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ARGUED  AND. DETERMINED 

.  ..  -      •    '.' 

.    .       IN  THE  .        '  . 

fiUPBIllllE  COURT  OF  Tflfi  SWifi  OF  GEOKGU, 

'.  '  ■    AT  S;AVANNAHi ' 

JANUARY   TERM,.  :X«96, 

•  •       .       .      ,'  ••'   •     '.  •  '•        '  * 

Ppeseoi-jqS^H  H.  LljfMPKIN,  ) 
tt  AENRr2i..BS]aiIHO,    i    ' 


Ne.  .58. — ^Michael  Sanders,  plamtiff  in  error,  v9.  John  Dil- 

^  *^i8dNy  defendant.  * 

■  •  f         .        •  •  • 

[1.]  3y  the  Uw8  of  this  3tate,  ttie  InfericMr.Gonrts  of  the  respectTTe  ceun^ 
thereof  have  no  poiper  to  Usue  land' wamhiitf,  tl|e  original  ju^iiMliction  ow  • 
this  subject  being  conferred,  by  the  A'ct  of  ll89„exehuioelif  upon  a  L^n4 
Ck>urt,  constituted  of  three  or  more  Justices  of  the  Peace. 

•  ■ 

Oa^eat,  in  Richniond  Superior  Cotirt.    Decided  by  Jn^ge 

Holt. 

'.         *  *  * 

Thii  was  a  case  of  .'cohflicting  land  warrants,  issued  under 
die  Head-right  Acts,  and  covering 'Ae  iv!nie  land. 

The  older  wtarant  had  been  issued  to  the  pUdntiff  in  errori,^ 
by  thre^  Justices  of  lUe  Inferior  Couft,  sitting  as  a  Land  CourV 
and  the  younger  6be  to  the  deCendant  in  etror,  by  four  Justt- 
cesiof  ihe  PJMce,  mtting  as  4  Land  Court! 
jk/L.  xfi^es 
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Sanders  w.  Dawson.' 

^pon*  a  <;aveat  filed  by  the  defbncbnt  in  error,  the  GoidpI 
beli^w  held -thait  the  older' w^M^raqit  irasToid,  because  Jnatioes 
of  the'  Inferior  Court  arenot'tathdrized  to  ait  acr  a.Land  Conrt. 

And  on  this  decision/ eifror  is  assigned. 

A,  J.  and  T.  W.  MHiLER;  for  plaintiff  in  errof. 
•  WAiiTON,  for  defen^t;      .    .  .     . 
•    By  the  Coi^ri^.— Lumpkk^,  J.  deliveritig  the  opinion/ 

[1.]  Can  th<3  Inferior 'Courts  of  the  respecttre  counties' of 
thiis  State  sit  ad  A  Land.Cowtf '• 

By  the  Act  of  February,  11(88,  (FirtJbtVt  IHg^  260,)r(^- 
inga  general  land  office  in  Gifii^iiiy  anCfforify  c^  the  Justices 
belonging  to  each  c6umty,  coitfateted  a  Land  Court.  B^pihe 
Aol;  of  August  of'  the  same  year,  any  five  of  these  Justices, 
(one  6{  them  being  an  assj&tant  Justice,  as  he  is  called,)  c(»b- 
posed  a  board  for*  that  purpose.  ( WatkinSy  286.)  And  thiu 
the  law  stood  until  1789.  By  a  supplemental  Act  to  the  sev- 
eral Land  Laws  passed  tW  year,  thk  power  WBg^irettiaikm 
or  more  Justices  of  the  F^nc^.    ( WitAAUy  407.)  4 

That  there  was  no  intervening  Act  between  these,  is  appa- 
rent, not  only  from  an  examination  of  the  Statute  Book,  but 
4^m  'otlfer  considerations;  The  compiler  of  fhe  lawd,  ina  mir- 
^ntil  note  to  the  original  Act  of  February,  1783,. refers  to  tlse 
modification  of  that  Act  by  the  subsequent  Acts  of  Augost, 
1783,  and  December,  17^^:  And  in^tke  ^ote  to  the  Aet  of 
August,  1783,  he  again  refers  to  the -following  Actof  1789j|l 
the  final  action  of  the  Legislature  upon  this  subject. 

But  this  is  not  all'whifth  goes  to  prove  that  there  xras  nO  iBr 
termediate  legislation,  reg^lating  L^nd  Coasts.  The-  Act  .of 
1789,  purports  to  'be  supplemental  to  the  several  Land  Lmrs 
tliertofore  passed  'in  this  Silate,  wd  en^ct^  that  thc^  or  morp  of 
the  Justrces'of  tbe'Peace  xnay  use  and  exercise  thid  powfersgiiieii 
to  four  Justices  and  one  assbtaftt  Justice,  bythd  Act  of^Ui^iasty 
1783.'  Now  this  supplemental  Act  of  1789  wai^  passed  <h^  the 
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tloB  latter  AoiytCbe  Svperior  aiviitlie  Isferior  Cojusta,  iff^fMlV 
were  Beparatedvasd  esUUiaked,  flnd  tfaa  jurisdiction  of  eaeh 
defined-.  And  the  'argnn^nt  toz  the  plaiiuif  in  error  ia^  that 
«l  this  time^'tbe  pover  that  Aad  l^en  before  used  and  exer^ 
cieed  by  the  Land  Court,  aa  organiied  under  the  previoua  Aeta 
of  JFebsuary  end  December,  178d,  waa  vested  in  the  Inferior 
Courts,  jiroper,  aoui.that  it  baa  been  continued  tbeve  e^er  ainoe. 
clf  thiB  be  80,  ia  it  not  a  Uttle  remarkable,  or  rather  unao- 
ceontaJblev  "thajb  the'aupplemental  Act  paaaed  the  same  day, 
giving  the  powera  of  Ae  Land  Court)  4fa  three  or  more  Juatioaa 
of  the  Peace,  .should  make  no  reference,  ^ha^yer,  to  the  Infe- 
rior Courta  ju8tKcre«ted,  as  liaving  this  power,  when  reference 
ia^made  to  the  old  Land  Ooaft«ef  1788,  ef  whiph  .this  supple^ 
mental  Act  purports  to  be^  hQth.in  its  title  and*  upon  its  face, 
%  modification  ?  Why  do  the  compilers,  of  the  laws,  who  were 
ootemporary  with  this  legislation,  ted  who  were  not  only  law- 
yers, Init  ptominent  actors  upon  the  public  stkge  at  that  period, 
itekeno  allusion  to  this  transfer  of  jurisdiction  in  1789,  to  the 
lafeiloc-  Courta  ?  Why  doea  the  Legislature,  itaelf,  in  the  8up»- 
plementaL  Act,  emit  any  mention  pf  it  ? 

HJIiere  ia  ant^her  important  view  of  this  question,'  whether 
we  look  to  the  Judiciary  Acta  before  17-97,  or  to  the  Act  of  duii 
year  which  repeals  all  the  preceding  Acts,  which  regulated  the 
Judiciibry  Department  of  the  Gowemment,  or  the  Act  of  1799, 
which  repeals  aU  of  the  Acta 'of  1797,  except- from  the  67tli 
■ectbn  and' onward;  relating  ezclusiTely  to  Justices  of  the 
Peace,  we.  shall  search  in  yain  for  the  grant  o{  jmrisdictioii 
eUpded  for  the  inferior  Courts  upon  the  matter  in  eontfoversy. 

I  say  it  respectfully-— it  is  neyertheless  true — th»t  but  for 
the  &ot  that^e  or  more  Justices;  one  of  them  being  an  asaiat^ 
attt  Jqstice,  constituted  the  Lai)d  Court,  under  the  Act  of  Au- 
gust,* 1783,  and  fitfe  compoae  'the  bench  ^  the  Inferior  Court, 
peo^Tj  aa  at  praaenjb  eatablished,  the  jarj6dictieD  ezerciaed  by 
the  former^  neyer,  I  apprehend,  would  haye  been  ctainied  or 
waed  by  the  lajtter  tribunal. 

Again,  ia  1942j  doubta  arose  a6  to  whe  waa  to  officiate  aa 
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ifUrk  QT^iokvA  Oowrtu,  .Fd  siioh  doobl  mildluiye beea^h 
.«0iPlakie4-  kad  Ihe  ii^i^or  OooM  oonstitBtecr  die  Lsfed  'Coifft 
eoMlzmvei^  :  Of  ooufM,  ia  Ibat  oasei  tiieir  Ol^rfc  would  Imvib 
served;  yet^  we  fM  the  Oeatfral  AflsenUy  of  tibfeit  ye«r  de- 
dmrng  thdt  the  Cl^k  efvdie.  Inferior  C&art  shodd  be  the 
Olerk  of  '^  the  Land  Gonrt  6f*the.€oajkty"^-4iot  the  Land 
Courts^  as  of  itiany  or  more  tbaQ*one)  ]>at>l)ie  definite  urtide 
]&  med-^he  Land  Gbturt.  {jffew  Digui^  .STOt)  Had  the  ju- 
risdiction been  concnrrent  eyen,  <he  phraseology  woidd  ha^ire 
been  «' the  La]id  Conrt  Iteld  by  the  Jfuotiote  of  the  'Peaces" 
But  the  Legislature  nnderstOod^Aere  was  hut^me  Land  Comi; 
end  sueh  is  QurundeVstMidingi* 

And  while  we  do  not  doubt,  for 'a  moment,  either,  the  eipe* 
rience  or  the  infortnatiofr^of  o«r  learned  brottier,  W  to  fbe  prae- 
tiee  in  the  Middle  Oireuit  op  ebewhefe,  Wq  are*  constramsd  to 
say;  that  it  is  wi Aout  authority  of  lawi       ? 

•Knee  delivering  this  opifiioD^  I  hanre  Ibamei  that  a  practice 
similar  to  that  which  has  obtained  in  the  Middle  Circidl^  erisl-  ' 
ed  formerly  in  the  Wostem  Circuit'and  in  one  tyf  the  coontiA 
ofithe  Northern  Circuit,  but  that  in  boCh-.it  had  been  *ov«^ 
ruled  upon,  solemn  arguments  .W^e  feel  quite^^oeitlun  thefprai" 
tiOQ  never  did  prevail,  generally,  over^e'State^  otherwi||^we 
should  be  reluctant  to  overturn  it,,  however  tM)ntra^  to  eupcen- 
Bttruction  of*  the  law.  •  We  do^ot  aspire  to**the  reputation  of 
even  Judicial  rhformertf—enfnj  mubh  less,  revohfUonigU.  Ve 
are- content  to  administer,  in  gobd  faith-,  not  only^  the  laws  as 
w^ffind'them  written,  but  whenever*  we' can,  as  th^  were]|fte^ 
pitted  by*our  forefathcTS  of  old,  ef  ever  Messed  memory.  • 

;- We  would  not  be  4mderstood  as  holding  fhat  a  gtsnt  i$a^ 
npen  a  warrant  emanating  from  the  Lifeiior  Oonrt  would,  for 
that  reason,  alone,  be  in4;did.  Out  judgment  is,  that  it  is  in- 
oompeteut  for  that  body  of*  Magistrates  to.issaa'Bmcb  a  wai!r 
rant;  and  that  it  should  be  quashed,  provided  proceedings :K0 
ioBtituted  in  ^ue  tim6,  as  in  the.preseatinslaiice,  to  arrest  it. 
>. Judgment  affirmed.      v  •*     .^. 

'    •  •  .     ..* .  •    -^ 


.  T^lor  Ml  Bo^Mi  4t  ml. 


.  Ifo.  59. — Chablbs  E.  Tatlob,  plaintiff  ia  Mrois  4f»/B9DraK 
BucHAN  et  ah  defendants. 

[1.]  A  demurrer  will  lie  to  a  bill  which  has  in  it  no  equitj. 

In  Equity,  in  Washington  Superior  Oourt.  Dedsioi^  by 
Judge  HolV,  SeptemUcSr  Term,  1854. '   • '    * 

%  • ;   .         .  •    . 

Hector  Biicl^n  and  Wm.  O.^Franklin,  «8  jidgment  oredHten 
of  Slorgap  Brown^  for  themselves  and  other  judgment  cfedii- 
(MTS,  filed  th,eiv  bill  ^gi^^t  Charles  E.  7»ylor  «jkl  the  Shssiff, 
setting^forth,  tha.t  certain  negroes  of  Bjowri  hayM^g  been  leviad 
only  certain  fi.fa9.  and, acclaim. having  been  interposed  by 
Taylor,  that  tbQ  claimant  and  the  levying,  qreditors  (the  claim 
stiU  pending)  by  mutual  consent,  t6ok  an  order  of  the  Court, 
that  t^e  Shbri^  should  sell  the  negjroes  on  twdve*month9  cred- 
it^ and  that  ^e  fund  shoidd  abide  the  decision' of -Ae  claw 
pase,  and  by  the  iSam^  order  the  clakn  case  iras  referred  to  tbe 
j^eci£non  of  arbitraton^.  • 

^e  Sheriff  prooeeSed,  under  tbe  rule,  to  advertise  and  seU 
the%^groes  as  ,the.  proper^  of  Morgan  !3roinir  on  |rwelv<e 
months  credit;  and  the  arbitrators  awavded  that  the  fiind 
should  be  dividend)  Qne  half  to  tho  cl^imaj\t,  f^nd  -tho  otAer  4ialf 
to  be  subject  to  distribution,  by  the  Court,  aaiong  the  judgment 
creditors  of  Qrown,  find  this  award,  was  made -the  judgment  of . 
the  Court.  The  claimant,  at  the  expiration  of  tw^ve  mm&thlp 
moT^d  a  rule  against  tbe  Sheriff  for  his  half  of  th^  monoy ;  and 
the  complainants  in  this  bm  (who  w^e  judgment  creditors  of 
Browii,  but  pot  j)arti0s;  to  the  above  mentioned  proeeedingp) 
filed  this  bill,  aslpng  an  injunction  against  .Taylor,  uid  th«t 
t)ie  whole  fund  Hiigh(rbe  di^t^t^ted  among  the  judgibent  crei^ 
Uw.. .    ...  .  .        -       ?'     .  ..- 

To  this  billa  demurrer  was.  filed  for  wml  if  oqvatj  geafiki^ 
1;,  ai^d  became  the  'ponylainants  had  an  adeq^te  ComsMm 
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The  demurrer  was  over-ruled  b  j  the  Court|  and  this  dedaoi 
jijyudKued  sA^nror. 

It.  &rEPHBNSy  for  phdntiff  in  error. 

Schley  &  Rockwell,  f6r  defendants. 

By  the  Court. — BENNXvai  J.  deliyering  tbe  opkiioB. 

[!•}  The  money  in  the  haiids  of  the  SherSflT  either  belongdi 
to  Morgan  Brol^n,  the  defendant  in  the  judgments,  or  it  did 
not.  If  it  beloi^g^  to  him,  as  tAt  we  wiU  ussume  it  to  have 
tone,  then  it*  was  a  ftihd  with  which  all  of  thd  parties  to  the 
Mil  ^er^  in  Ugai  coifimunicdlion. '  It  was  a  fund  which' any  ef 
tiiem  might  get  at  by  ia  rule  against  the  Sheriff.     * 

•  These  plirlbies,  considered  in  classes,  were  first,  the  claimsat 
in  the  claim  case ;  secondly,  ^^lose  judgment  creditors,  who, 
iMi  the  daima'&t  were  parties  to  ihecdtasenM;  order  Ibr  the 
•iale  of  4iie  negrded,  and  to  the*  order  -  making  the  award  the 
judgment  of  the  Couli; ;  thirdly,  the*  other  judgment  creditCHfi. 

As  to  the  claimant^  the  consent  order  for  sale  atid  the  awald 
made  the- judgiAeMt  of  the  Court,  put  him  in  legal  commipieik- 
lion  Irith  the  money,  and  gaipe  him  the.Yight^o  demand  it  by 
%  rule  -agamsrt  the  Sheriff. 

.  As  io  the  judgmeift  creditors  who  were  parties  to  this  o^ 
and* judgdient,  adopting  the  award^  tliey,  for  the  same  reasen, 
•  Blight  have  denfanded  die  money  by  a  rde.   ^Besides,  they  had 
Arir  judgment  iieirs: 

As  to  tiie  oth^r  juSgment  bfedltors,  those  who  wete  no  par- 
ties to  tfa^  oltler  of  rsale  and  to  the  iddgment  acfopfing  Ae 
MTard,  they  might  have  demanded  the*  money  by  «  nde ;  be- 
«aifee,  on  th^snpposition  on  which' we  tire  ncJwgoili^,  the  money 
was  the  mo^  of  Morgftn  Brdwii,4he  d^endtot  in  their  judg- 
ments, and  therefore  their  judgments  had  a  lien  on  it. '  *A 
judgHtwi  haft  a  Ken'^li  all  oFt&e'^^pricrperty*'  i^the  defen^t 
*«HAd  tt(me]^{»<propMy.  Ilay  nrore,  *^  all  jM^e^ts  obtdsid 
in  the  Superior,  Inferior  or  Justioe's  Courts  of  tfaii^Sttte^^ddiB 
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he  entitled  to  the  right  or  claim  of  any  money  received  by  the 
Sheriffs,  Coroners  or  Constables^  agreeable  to-th^  date  of  such 
judgment  or  judgments."  Jlce  0/ 1810  (Pr- -Dy.  43§.).  The 
Act  does  not  restrict  the.  rig^t  to  money  ^received*'  in  any 
pyrtiookr  way.  The  right  which  the  Act  gires  is  to  '^  oMgr 
money  receioed,** 

These  latter  judgments,  then,  had  also  the  right,  to  a  rale 
for  Jbhis  money.  So  all  thjD  parties  to.the  bill  had  the.right  to 
a.role. 

A  rule,  if  taken  by  any.ef  them,  would  hare  .been  an  ade« 
qqate  re^iedy.  If  takctn  .by  fmy  ^ne  of  t^em^  Uie  SiBBsiff 
would  probably  ha?^  stated  as  a  reason  why  he  flight  A^t  to 
pay  the  xiioney  to  that  particular  one,  ^e  existence  ef«a)l  the 
facts  which  are  stated*  jn  thjus  bill— on  thk  answer,  whether  it 
should  be  adnutt^d  to  be  true  in.  pomt  of  fac;^  er  be  travcjr&edf 
all  the  question  involved  iivthe  biU  would  be  tpeUy  and  tpnedUy^ 
aii4  cheaply  decided.  That  is  decided  as  between  the  Sheriff- 
and  the  party  bringiiig  the  ruler-^-aad  that,  jHraetieally^  wo«M 
be  a  depiaioQ  as  to  all  thepavtieeooncera^dyfer  the  Mit  wo«M 
find  it  to  their  interest  to  govern  themselves  by  ti^e  deeision^ 
aB4inde^  would  probaUy,  beforehand,  agree  that  the  decieitin 
in  t]^  one  case  should  t>e  made  ike  decidien  in  alL  BatiAiiy* 
ae  the  decision,  although  made- in  but  a  single,  case  would  baft, 
almost  of  necessity,  to  cover  the  ground-  occapied  by  all  tlise 
ca^Be ;  and  it  would  be.a^refty  safe  guide,  if  not  a  law  to  the 
Sheriff,  as  to  what  he  ouglit  t^  do  in  the  odier  cases.  And.it 
wA»S}i^riff  that  id  mfMt  4H)»cer|iad  fo -knew -how  to  aeply 
this  money. 

But,  in.  truth,  wh|it  reasoa^iji  there  why  :ths  ekimants  on  the 
fund  should.not  join  ia  ihe.  ;ru]p  and  make  om  eaafr  6&  it  f 
There  is  no  reason  which  ^  allow  thenu  to  join  iir  .EqwHy^ 
whieh  will  not  e<|ually  a&  wieU  elTow,  the^i  to  join  in  a  ixdo^  in 
Equity,  one  creditor  enaju>t  farce  another  tiojoinJdm  in  jt  cved- 
iter's  bill.  If  one  credyitor*  files  «^-er!94itor.'s  bill,  thai;  will  liot 
prey^nt  another  and  another. frfu^-filing  a  sinnlaf  bilk  Eimey 
creditor  may  have  such  a  bill  going  on  at  the  same  time.  AiUL 
the  d^mdt^ni  canaoi  prevent  \  at  1^^  uot  nntil  dfle«i«^  d#- 
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oree  h$s  been-  rendered  m  some  one  of  the  bilk.  (jSW.  JBq: 
See' 9  545-6-9,)  If,  therefore,  mor^  treditortf  than  one  jdin  m 
a  nut  in  Equity,  it  is  beoanse  they  consent  among  themselfes 
to  join.  But  the  samo  sort  of  odnsent  may  exist  as  to  a  role. 
Aad  a  rule  can  get  along  as  well  at  the-suif  oijaiAt  partite  ai 
can  a  bill.  If,  therefore,  consent  is  a  good  foundation  Rat  d 
joint  bill  in  Equity,  why  is  it  not  equally  sq  for  a  rule  ?  I 
know  Qf  no  reason.  The  Statute  of  1840  expressly  gives  '^lib- 
erty to  traverse  the  truth  of  the  return  or  showing",  and  dirctets 
thai  ^^upon  sueh  traverse  an  isaife  shall  be  formed  and  tried  by 
a  Juvy,  as  in  the  case  of  other  traveises."  {(Mb*9  IHgl  579«) 
What  more  than  this  cax^  be  dene  en  a  suit  m  Equity  ? 

And,  indeed,  the  pra^tiee  is  for  aH  {Arties  interested  in  the 
fud  to  make  themselves,  in  some  way,  parties  to  the  rultf— so 
tii%^  practically,  a  single  rule  setties  all  questions. 

It  appeals,  then,  that  every  -  object  which  the  complainaals 
ca«  accomplish  by  this  bill,  they  cou}d  equally  as  well  aocom- 
plSsh  by.a  rale  against  the  Sharif. '  Ani  thia  appearing,  it  ap- 
pears* that  the  complainants  have  a  remedy  at  Iaw,  and  there- 
fore have  no  equity  in  their  case.   ' 

Xhis  is  die  conclusion  to  which  two  6f  the  Couit|  Judge* 
LvMPKp?  and  myself  come — and -the  reason  for  that  qon- 
dusion,  Judge  Lumpkin  and  I  thi^  that  there  is  an  adequate 
remedy,  at  Ziaw,  vi^:  a  rule. 

Judge  Starnes  comes  to  the  same  eoncluedon,  but  for  a  dif- 
ferent reason. .  He  thinks  that  there.is  no.  equity  in  the  .bill, 
b|i4  h^  thinks  00  because,  in  hid  opinion^  the  bill  is  defectively 
framed. 

I  will  add,  for  myself,  that  aa  to  credUorff  biUs  under  Ae 
latPM  qf  €hargiaj  I  find  a  very  great  diffiifulty  in  getting  a 
graund  €ipon  which  they  can  rest  at  afl  r  ^t^^  ^^^  ^^f^o,  under 
tl|i^  law  of  England,,  as  I  UAderstand  it,  th^y  oniy  lie  in  oases 
in  which  the  debtor  is*an  executor  or  administrator. 

.  This  is. the  result,  SHppesifig  the  money  in  the  Sherfif  ^ 
hands  to  bekmg  to  Morgan  Brown,  Ike  defendant.  If  it  does 
not  belong,  to  him,  the  creditors^  it  ia  true,  could"  not  rea<A  it 
by  a  rule,  but  mither  ean  they  by  this  or  anJrbiH  i»Eqiiilf; 
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}f  a  part  k^loDgft-i^gt  to  Ipsa,  but  to^tbe  ckiiDantm  the  ekim 
-wae^  7«t.lAi.Za<tar  piay  r€i»(^h  thttjb  par)  I7  4  nile. 

And  the  queeilioii,  wJ)oai  tl>e4n'iT€y  does  belong  to— the  quei- 
tioBy -whom  4}ie  jsipji^j  ought  to  M  ^aid  tOr^ffiM:  queatuMosef 
La^j.and  laaj  as  weltb^  decided  on  a  rule  a1^  £aw  aa  o^'a  bill 
IB  Equityv-      .     • ;      .  ■••:..'•*  .  •  •     .   ; 

Soi;here  ia  no  ^uitj  in  the  bill,  and  the  demurrav  Qhoold 
liaTe  beei^  8ustauied«   ..      ;  •^ 

•  To  this-  co^usip^  tcoipe  the  ^ole-^a<part  for  QQe  r^asta, 
ihe  other  par^;  &>y  aapther.  .       *.  ......    «.. 


Jib.  -BC^.-i-Savi^l  iLwRHift^  4tdiniiii8irator,  :kc.'  plaihtiff 
H»,  iw.  WiLUAMaSMilH,  ezeiMitorf  dafendaiit^ 


[i.]  A  lestattr  gaT»  re%l  aa^  p^csoaal  %»tate«tQ*D  i"  H^wi(h  t^«  profkiim 

.    jUiat  if.^ic  slioiikl  "4Jfe  Jeaving  ip^^wfvil  heits,  then,  in^tl^it  ew,  %tjti  Mr 

will  that  all  or  th£  smd  property  abatt  be  divided,  gbare  and  sliare  alike,  tt- 

'hreen'thie  cOfildfcn  of  *J'€ 'f*'^. /T^rW,  tfiat  ttese  word^.^ested  in  ^      H  tm 

«0Uile  ill*  M,  Mitftei  tMin  ^xeeiilosjr- devifie.  Of  S^e  lands,  an^  ^b^ftpietiaf 

*  the  persoaal  pr!iperf|^  ia/airpr  of <he  cbiMxen  of  J  C  f*) ^f  Uie aai^ P.F  P 

I*  tliogM  die  .iwt}i(^i]|t  (;hi^^H  Uvii^  .^f  j/^^  ^^^  ^  ^V  d^at^.      ;    ^  . .     > 

/   ••".     ■    ',.  •    *,•:»*     •••*''    '  •  >  ■  •        ;••.>  .    .  •    •       *' 

Xn  ^uitj^Tf  in  TT^phiD^n  Superior  Court. .   I>eoiaica  b^ 

Jmdg^^oLX.  ..■*:•..  .    •    .       ;   '.  * 

.  •  .•     •        .     .  .     •  ■        .  .  , 

Iq  IS^O,  Cordal,  ]^,  Fn^Dqis  made,  bi8''will  i^nd  di^d,  lei^yiiiig^ 
de^eqda^t^j*  Smith,.  Ms.  executor,^  w^  liis  wife  N9«;^c^  aAd^.h)S 
IprandfSofa.Daniel  ]&.  flarris,  him  surming.       .      , 

Bj[.  his  will  "he  disposed  of  a  l^rge  estate  to  his  .(ihildreI^ 
grf]idrc)iildren  ftni  Qther^  .  Bj  the.  fir^t  apd  fpi\rth  fteips  ^f 
ttai*wijl,be.  devised  a^^^llows.:         .  ^        •     ••  •  ■     •-    • '  •.  v4 
.    ^^J{m  1«^*  Jiiikiiif  }nW  and  desire y  and  by  these  ^eipejQ^ 
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'.■■■*'■         ■  -^  ^ — ■ ■  "«% #      ■      —    ■ 

HArriif  «d«fadirtniMr,  ^:  Mb  flMilfc,  «xiteator. 

»■■*!■  ■  <  ■ —  '   ■       . 

I  do  gire  lit  tnai  t^mj  Mordd  mfe,  NftMjr  fVmftdit,  dunif 
ker  life^time  atid  iridowhood^'ill  ilnne  thiets  w  paroelB  pfhfll 
lying  fA  the sontlk  prong  of  WiUisBBOn BwMip,  in  thoCtetaty 
^  WtMfhington  iCdd  Stote  of  Georgia,  thk  Mtig  tandi  whnM 
piirebi8#a  of  the  PorrjB,  «Iobn  Dims^  Lewis  D«fig»  aod  Bki 
Lee,  oontaining  about  liine  hundred  and  t^nty  two  mesesy  it 
tiil^-BaHie  itfore  6t  less,  adjoinkig  Unde  of  JameB  Gainer,  Charles 
l%eppalrd,  Anderson  ItidijUe^  and  Mrs.  DiooliiBiOn  Daiia.  ^Itk 
itt'tho  fliock  of  hones,  eattic,  sheep,  hog^.and  proTisiensi^ 
e^ry  des^r^tion,  together  with  all  the  jdantation  ut^DsUs,  tf 
erery*  kind,  that  may  be  on  said  plantation  of  mine,  at  the  time 
of  toy  decease,  together  with  a  read-wagon  and  harness,  one 
ox-cart,  one  pair  of  o^n;  al^o.one  stijl,  to  be  tak^n  firodi  (he 
plantation,  wheteon  I  am  now  liribg.  And  it  jl»  also  mj  will  laid 
diesire  that  my  executoc,' hereafter  named  in  (his  mj  last  will 
and  testament,  "^hall  cause  to  be  built,  as  early  as  p^aotloaUs 
Hftdr  my  decease,  4fB.>he  alK>ve-/iamed  tract  6f  laiic^  a  dw«Uii| 
hb\vfe  for  tb^  use  of  my'wife  STaaoy,  during  her'Ufotimd  and 
Widowhood,  and  for  whiqh  I  hereby  appropriate  one  thousand 
d^lars  ftr  tha^  purpose  V  birt  I  Vant  it  particularly  ^uderstood 
liy  *WlJ  eiceci/tors,  that  it  ii^  ihy.  ^h  and  ^esitt  that  my  beloiMd 
wi^  is  not  to  be 'turned  put*  of  the  house  she  ii  occupjin^,  but 
ibe  ir  to  have  tbe  ei^tire  use  of  it  «niil  tli^  other  h^uae  is.oem- 
ple^  tad  ready  for  her  reception.  Also,  J  loan  the  use  of  the 
fotion/in^  slaves,  to-vrit:  'Solotnon,  big  Han^,  Haniaali,  Nat^ 
TS^j,  OeiuByi  Lucy,  3etty,  Matilda,  Sa^  Uttle  SaTah,  ^* 
ll!|»g,  K ewton  'tinS  Joe.  All  the  mentioned  property  l|f  this  item, 
first  is  loaned  or  given  to  my  beloved  wife,  as  abowe  Msted, 
during  hw  lifetime  and  '^i^owhood,  and  after  her  death  or 
tttrriage;  thet  in  eiibef  case,  the  said  property  to  be  given  as 
I  filiall  hereafter 'direct  in  this  my  last  will  and  testansent. 

Item  4th»  It  is  my  ^1  and  desire,  and  by  thfese  pfe9ent6,'io 

give  unte  my  beloved  grand-son,  Daniel  F.  Harris,,  ahfer  the 

death  or  marriage  of  my  beloved  trile,  all  the  property  in  whi^ 

l  have  jiaaned  to  my  wife  during  h$r  naturaTlHe  *6r  widowhood, 

'sti'win  be  seen  by referehce to  the  Sxst  ftemof thift'mj  liftdt  wiB 

'•wd  testament;  provided,  nevertheless,  if  my  Mi  grcodrson* 
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ahoald  die  leaving  im  lawful  heirs,  t^)en,  in  that  case,  it  is  my 
will  that  all  of  ^e  teid  pnoper^  named  in  this  ito9»,  revert  .bacli: 
4o  my  estate,  and  to  be  divided  eqtially,  share  and  share  alike, 
bitween  the  lawful  children  ef  my  ton  James  G.  Francui. 
.  IXaniel  F.  Hailid-  wM^  son  of  eomplainaiat's'  wife,  wh6  was 
^le  daughter  of  testator,  and  he  died  before  his  grand-mother 
ITan^y,  wife  of  testator,  never  having  married^  and  leaving  hft 
filler,  t^e  complainant, •  and  several  brothets.and  sisters  hiAi 
^rorvinng,  and  1^  heirs  at  law.  *  Subsequently,  iiis  grand-moth- 
er, the  tenant  tar  lifc,  died  ii»  possession  of  the  property ,  «nl 
oCtrhiehfiknjA,  defezKiatH;,  took  immediate  poss^sion^  ^s  txfi^ 
^Ofltr  of  testator,  Cordal  Tjf'.  Francis,  and  agaiMt  wb6in  this  bSi 
ihui  filed  by  Mr.  Harris^  as  administrator  of  his  soa^  Daniel  9. 
Harris,  for  «n  accbimt  and  suryender  of  tbs  estate,  thtft  lv»  lii^ 
tiilribute  it  among  the  nex1r«of  kin  ef  hifl  intestate,  in  whom  an 
mnoonditbnal  fcecsimpl^vt^sted^-ae  he  oont^nds,  by.  the  laws  of 
Ae  lanck  •  • '  - 

*  ^To  thir  bill  a  g^tieral  demurrer  Was  fllefl,  in  the  argnmMity 
elf  4r&i6&tw6m%tn  grounds  we^e'telied  on : 

ist.  ^fkt  Daiuel  F.  Haqfis  having  died  before  his  ff^iXk^ 
flibth^r^  he  *togl^  no  interest  un4ei;  the  wi(l ;  *thaV  the testator 
^tmly  Vtn^'him  lo  have  t^e  jiloperty  if  he  purvived  lier,  bift 
ttia^e  no*dlre(5t  bequest ;  and  as  he  did  not  surtiye  her  he  t^ 

nothing— ^no  interest  vested^  *  .  *        . ! 

.  *       ^        <\'  •  ■       .      •  *•      " »    •     *        " 

^nd.  u  any  inter^t  did  v^t^.the  same  was  subject  to  a  xih 

version,  dependent  on  his  dyinj^  withau^;  children;;  that  as  aapli 

contingency  happened,  the  reversion  took  ^ect^  and  the  estate 

went  back  to  th^  ultimate  remainder-men^  the  .^iild];en  .of  James 

C.  Francis.  .    .  ,/ 

The  Court  ^En|ift|kUDied  .the  demurrer  aad  diiwws^  the  bQ); 

4«»4  n  this  deciii(yi  error  U  asfijprad. 

•        "   ■        •        ,  .      •  -• 
••     •     i   -       •.     •       ••      . 

•*  ^ . 

*<Bailiy;  Schley,  fot  blai»tiff  in  erAr.         '   , .  •  * 

•.  -  *  .  • 

.•  • '.     .       •.•?•••     A- 

*  JRocKWBiL,  fcr  defep^ant       ».  .        .  Js 
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Btf  the  VourL — Starnes,  J.<  ddlvesing  the  opinion.  -  *  * 

[1.]  It  is  insisted  for  the  phiintiff  ii)  error,  that  in  the  dis> 
position  which  this  testator  must  be  h^U  to.  hare  made  ,of  the 
property,  by  the  fourth  clause  of  his  will  bequeathed,  he  in- 
tended to  givQ  the  same,  after  the  estate  in  his  wife  shonhi  ter« 
ipinate,  to  his  ^rand-^ois,  Daniel  ^F«.  Harris,  in  fee  taU.  Thai 
snch  intention  is,  In  legal  cf^ntemplation,  mamifeste^by^eiue 
of  words  JLA  the;  latter  part  of  thM  ol^use/wfaich  have  reference 
to  an  in^finite  failure  of  is^e  in  the  Rne  of  that  graad-eoa'f 
posterity,  ,and  whiph  -thus  bring  the  o&^  wilihip  the  rnle  against 
perpetuities.  That,  as  a.  consequence,  hj  tirtoft  of  the  fint 
^tipn  ia  our  Act  of  1821,  an  iibsplute,  HQConditioaal  fee-^iBi- 
pl^  vestecl  in  Daniel  F.  Harrv»;  and  hid  itdaunistrator  is  eitfi- 
tied*,  to  re«oy0r  tjiie  fivojfertj  /rom  the  defend^mt  inerror.  •    « 

The  first  part  of  this  fourth  clausa  gives  the  property  spefli- 
fied,  ftfter  the  death  or  marriage  of  th^  t^estator's  .wife,  to  )afi 
grand^son ;  and tlie secondpart isin the word^foUowing i ^ J^ 
Tided,  neverthelQ3S,  i(my  said  grand-son  shoula  die,  leaving  no 
lawful  heirs,  then,  ki  that  qase,  it  is  my  will  tbai  all  ^t  the  said 
property  nained  in  l£is  item  ^Kall  revert  l)ack  ^  vfkj  ^Bt^te  9jA 
l>e  divided,  share  and  share  alike,  between  the  lawful  childro^ 
of  my  son,  James  C.  Francis".  * 

We  propose  to  consider,  first,  the  efiect  and  value  of  the 
'ifrtords,  •"  if  my  said  grtind-son  should  die,  leaving  no  lawfid 
heirs'* ;  for  these  jire  the  Words  "which,  it  is  argued,  import  aa 
Infentixm  to*  create  a  perpetuily'.  •     *     ' 

•  Touching  snct  expi^essibns  ds  ^*  dying  without  i&ab**,  of  "in 
default  of  issue  ot  heirs",  or  "having  no  issue,"  &b. 'the** set- 
A^d  •eonsft^vQ^mi,  .in  tb6  Couns  of  fii^gliuvd,  for  a  gteat 
length  of  time  has  been,  thatAey*  import  ««*i<fc;ih*e/tfifiif^ 
of  i8su$.  But  in  conveyances  of  pecsonal  property,  where  the 
words  are  "dying  without  leaving  ji^sue",  the  woird  "leaving", 
by  an  equally  well  settled  construction,  has  been  held  to  mod- 
ify the  other  expressions,. so  that  ihey  mean  "a  dying  without 
iM^xie  at  the  death.  ^    .*  •   *  *    .. 
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-  It  18  urged,  however,  for  the'plaintiff  in  error,  that  the  first 
section  of  Dur  Statutie  of  1821,  in  effect^  repeals  this  liberal 
construction,  as  to  personal  property,  in  our  State,  and  puts  it 
9n  the  same  footing  with  real  property,  iiKthis  respect;  that 
the  true  meaning  of  this  section  is,  that  though  the  conveyance 
be  of  personal  property,  yet  if  it  be  expressed  in  such  tarms, 
as  by  the  Statute  De  Donisj  ^c.  woald  cf eate  an  estate  tail 
in  real  property,  the  same  constructioB  iBust  be  applied  as  if 
Ae  caarejaikte  were  6(  veal  estate  in  England ;  dnd  that  by 
•the  terms  of  our  Statute,'  aa  absolute  fee-simple  will  vest  in  the 
Ilr8t'*takef. 

We  will  waive  a  ccmsideration  of  *tlMs  poiotj  sndr  ad^rit,  for 
this  in¥estigatioDy^  that  it  is -maintainable,  inasnueh  as  there'  lA 
real  esthte  conyeyed  by  the  words  of  this  will,  Krid  if  beeamtb 
Beeessa'ry  for>is  to*  consider  them  with  reference  to  such '  ooi|- 
feyance;  and  inasniieh  as  such  eepsideratiok  ]ias  strongly  ia- 
elkied  einr  nnnds  Ife  the  opinion,  that  m  our  -Sfeate^  tbe  nde  of 
o6Mtnibtion  which  has  been  applied  by  the  English  Comrtli  te 
such  words,  even  as  to  real  estate,  should  not  be  supported^* 
'  We  are  aware  that  the  propositiait  is  a  bold  oiie^^^hdt  firom 
4ka  tiftia  of  the  Yeas  Beeks  4e4he  present  day^  the  eonstrao- 
tiotf  bastbeea  differetit-ift  fiaglsDcl,  and  AbI  the  Courts  in  tke 
United  States,*  geuerally,  •  harve  followed  *tfaose  ^cisicms.  We 
are  not^witheut  that  deep  rivereoce  -  for  oase.and  precedent 
vhieh  istaxita  ear  professieli,  aad  maliifests  tbe'oarefol  and  caa- 
tfeus  spirit  ia  which  dK)Se  shoald  always  proseed,  Vhoae'veea^ 
lioQ  it^is  ta"adm]lMste^  bodian  4aws.  And  we  sap  ptopei^y 
atindfal  that  titles  are  ei|daogered*wlien  precedent  t$  tacklssa- 
ly  disregarded;  yct^'af^r  much  thought  and  laber,  we  hava 
be^n  unaUe  te  take  any  olher  satisfactory  ^w.  e£  this  subject^ 
%$  it  prtsenls  it&slf  nbder  oulr  system  ef  law&  ' 
*  To  come  at-  once  to«the  psii^t :  'Let  us  admit  that  eur  Act  of 
UBil  holds  •«Btoi4iie  Statute  of  WMminMerj  co^MDonfy  o^ed 
.  JSe  Donuj  ^e.  as  Xhe^tonchstene  ofr  those  ievtns  whidi  shall 
C0B8titnte|0r  pate  an  estate  taih  And  the  more  advatitageona> 
ly  ta  consider  this  sabject,.let  ^s  look  to  somefeatares  ia  the 
iuAtory  of  that  Statute/    That  history  hears  iraitful  evidence 
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to  the  Struggle  which  hvs  so  long  been  going  on  between  what 
is  rightly  called  '^the  tme^policj  o^  the  Pommon  Law'V<^ 
the  baronial  ox  feudal  syetem. 

It  was  the  policy  of  the  feudal  lords  to  eonrey  l^nda  by  way 
of  conditionai  fee,  or  so  as  to  restn^in  that  feeto  a  partiealar 
class,  of  heirs ;  and  in  default  of  such  heirSi  to  provide  .that  the 
same  should  revert  to  the  grantor,  where  it  ooold  be  made  still 
to  subserve  feudal  purposes.  In  opposition  to  this  policy  of 
4be  baponsy  suoh  a  conveyance  was  construed,  at  Common  Law, 
to  be  a  fee*simple,  on  condition  that  the  grantee  should  hav^ 
the  heirs  prescribed;  and  if  the  grahtee  died  without  saoh  ii^ 
we,  &e  Und  revested  fo  the  grantor :  but  if  he  had  the  speci- 
fied issue,  the  oondition  wiLs  held  to  be  performed— rthe  Mate 
became  absolute,  and  the  gr%utee  could  alien  the  land  to  tlie 
radusion  of  his  own  issne.  To  defeat  this  oonstmetion  ^uA 
oontrivance  of  the  Courts,  the  feudal  1ok4s  passed,  or  opjued  to 
be  paiwe4,  the  Statute  18  JSldw.  1,  e.  I.  wluehia  koowB  aa^ie 
Statute  of  WutminUer  Seamd,  or  De  Jhrnii  OandUimudi' 

This  Statute  declares,  that  where  land  k  given  ^to  (10->^J 
man  and  his  wife,  and  to  the  heirs  begotten  of  the  bodies^of 
the  same^  with  such  condition  expressed,  that  if  the  8is»e  ma 
and  his  wife  die  y^thout  heitoa  of  their  body,  t^e  land  so  give^ 
shall  revert  to  the  giver  or  his  heir.  (2.)  In  case,  also,  nrh^re 
one  giveth  lands  in  free  marriage,  whith  gift  hath  a  cooditiiw 
annexed,  dK)ugh  it  be  not  expressed  in  the  deed  of  gift,  thi^t  if 
the  iiuB^aod  and  wife  die  without  heir  of  their  bodies  begotten, 
^e  hmd  sp  giv«^  eball  revert  to  the^ver.er  his  hour.  (3.)  in 
eaira,  also, -where  one  giveth  land  to  another,  ai^d  .the  heim  of 
{lis  body  issuing,  it  seemeth  very  hard^  aad  yet  seerineth  to  the 
givers  and  their  heirs  that  theifi  wi^l  •being  expressed^  in  the 
gift,  \ras  not  heretofore^  nor  yet  ia  observed.  (4.)  la  all  the 
cases  afbresaid,  after  issao  b^otten  and  bom  between  then^ 
(to  whom  the  lands  were  given  ui^der  such  .condition^)  hereto- 
fore, such  £»offees  had  powj^  to  alien  the  land  jbo  givtf^  aiMl 
to  disinherit  their  issue  of  the  land,  contrary  to  th^.  Qunda  of 
the  fivers,  and  contrary  tp  Jtl^e  form  expressed  in  th?  gtfU    (5«) 
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And  f«r^r,'wken  ihe  ttstie  of  ssdb  feofee  is'faUingi  the  laad 
0o*giT9n  ovtgHt  to  return  to  the*giv«r  oif  kis  b^ir^  by  form  of 
the  gift  expreflsed  in  th^  deedy  though  the  lam^  (if  any  mm) 
had  died*  X^O  ^^^  ^7  ^^  deed  and  feoffmeni  of  them^  (to 
whoMi.the  Fand  was  so  given  upon  c6nditibn)  tf^e  donors  haye 
lieveU^ore  beea  baned  of  thuir  reTiKrsioti,  which  was  directly 
repugnfint  to  the  form  of  the  gift :  Whereferd,  our  Lord  the  Kitig, 
perctxTing  how  neeessary  and  expedient  it  should  b^  toproyide 
Fem^y  in  the  aforesaid  cades,  h^h  ordained  that  the  will  of 
the  girer,  according  to  the  form  in  the  deed  of  gift  manifest^ 
expressed,  shall  be  from  henceforth  observed,  so  th^  they  to 
whoi^  the  land  was  given  under  such  condition,  shall  U&ve  ^ho 
power  to  alien  the  la^d  so  given^  biit  that  it  shall  re;nam  unio 
the  isqde  of  them  to  whom  it  was  gtv^n,  after  their  death,  or 
ahall  revert  to  the  graptor  or  hia  heirs,  if  issue., fail,  (in  that 
there  is  no  issue  at  sjl)  or  if  any  issue  be  and  fail  by  death,'  or 
heir  nC  the  body  of  such  issue  ^tiling,  &c.  (1  Ruffh.  StaU,  a% 
L.l$.)       '  '         , 

la  prder  tfaat.it  may  plainly  appear  that  the  sigmficatiou  of 
such  words  as  ^Myiug  without  issue  or  heirs,"  &c.  which  Jus 
previ|i)ed  in  the  Courts  of  England^  is  the  result  of  .con«^c« 
fion,  and.not  of*  the  accurate  term3  ti  this  Statuti^  I  call  at- 
tontion  tp  its  several  prc^yisions,  which. I  h^ve  for  ttiis  pidpepe 
set  ferih  at  krge.  1.  Reference  is  mado  to  the  case,  where 
knd  is  given  to  any  man  ami  his  lofe,  and  to  the  heirs  begotten 
of  the  bodies  of  the  s&me  man  and  his  wife,  with  condition  that  if 
(hd  same  man  and^is  wife  *die  withcHUt  heirs  of  theit  Bodies 
betfBeen  thefny  the  iarhe  mem  and  iifomaff,  leffotUn^  th€  land 
so  giVtn*  shall  revert  to  .the  giivei^  or  Iris  leir.  2.  Whe»e  taiid 
is^giveii  in  free  marriage,  &c.  with  condition  anneiced,  that  if 
husbind  and  wife  die  withoilt  heirs  of  their  bodies  begotteh, 
the  land  S9  given  shaU  tevert  to*  the  giter,  &o.  3.  Where  one 
giveth  land  to  another  and  t£e  heirs  of  his  body  istfuing.  '4.. 
In  such  cas^  aftefr  Issiie  begotten  and  born  between  them*,  to 
whom  (he  lands  were  given  upon  cs^ditioQ,  the  feoffee  Itad 
potrtr,  heretofore,  to  cBsihherit  their  isste,  eonlrary  to  {h6 
it&dBc^  the gittx^  fee.    5. *Ajid JIbitteir, Irheu' A^'  nmie* bT 
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EvttBy  administrat0f  ^  Jfcc  )»«.  Smith,  exeoatar. 

Buch  feoffee  kas  failed,  {deficimite  exitu)  the  land  Qvght'  t^*f«- 
tarn  to  the  giv^r  by*  the  form,  of  ^ihct  gift ;  yet,  by-the*  deed  of 
the  donee,  the  donors  ha^te*  heretofore  been  bsi^red  of  the  re- 
Teraion :  Whereforfe,  it  was  ehacted,itbat  the  'will  of  the  'giTBr, 
jnalnfesdy  expnessefi,  sKonld  be  hepoefofth  obeerved,.  so  that 
the  land  thus^iven  should  remain  ilnto  the  '  issue  of' them  to 
whom  it  was  gitren,  afler  their  death,  or  revert  to  the  ^Ter  er 
Utf  heirS)  j^  twue  fail,  where  tHiat  there  n  na  isame  at  ally  (*per 
hoc  quod  mdliis  sit  exitus  omhino,)  or  tfai^  issue  be  aeietfail 

iy  death;  or  heir  vf-tht  iody  of  mch  issuife  failing,  .   • 

• 

We  thus  see,  that  theifel;^  nothing  in  tlbe  Statute  wKiclf  sanc- 
tions the  idea,  that  when  one  was  said  to  die  without  isiue  or 
iileirs,  reference  was  bad  to  i*  failure  of  issue  at  apy  remote 
time  after  his  death.  On  the  contpar^,  where\?er,  theVcin,  fef- 
•^rence  is  made  fo  a  dying  without  issue  6r  heirs',  the  Statute 
clei^rly  shows  that  it  is  i^tenJed  as  a  reforence  to  such  fallmt, 
at  the' death.;  and  as  if  to  ntake  it  very' plain,  that  thti  Vbrds 
used  were  intended  to  be  employed  only  in  their  n^tijrd'Sigiiif- 
ication,  in  the  last  clafuse  whicl^  I  Kave  jUst  "^iven  and  ^fcipha- 
ftized,  the  two  thirigs^  viz:  afailure  of  issue'  at  the  death  of  the 
ahcestQr,  and  a  remote  or  indefinite^  failuVe  are  braugft  into 
Immediatd  juitaposlliori,'  jLricf  carefully  expressed  m  the  iirfft  by 
theVords :  "  if  issue  failj  (where  tRaf^heire  is  no  isstU'lif  aU,) 
in*  if  isiue  be,  and  fall  by  death^''  and  the  seoond^V  the>i60fdi: 

^.oriheir  ofthe'bod^  ofs»ch  issu'S  faiWhg'^ .'  *'  • 

i    '...      ^  ■ .  •'   •   'i  •     ■  •  •    •.       .     •  •  ■         .  •    ^  -w  •• 

.As  if  the  Courts  were  art  inter v^s  ^way^d  from  aid^  tp  siSe, 

insthe.  contest  .to  wiich  we  have^  referred,  between  the  ^p^dil 

policy  aivd  the  credit  and  comfoerce  yof  the.  Kingdo^m  ;^e  fiQd 

tbei^^  after  having,, by  their  gtrong  proclivity  in. flavor  pf  the 

.policy  of  unfettering  estates,.  com)eUed  ^,  b^ons  ta  resort  to 

this  StSi^te  'next«inclining  toward^.the  fe^^a,!  ipfluencjq^  ai^d 

#do^ting  an  artificial  eonstructxDnjQf  .WQsds  fpr  tbepuipose  of 

.  bringing  thqjn  withii)  th^  tejrms  of  tbi^  Statute,.    ^^4^  ^^  ^^ 

tbe^  favoring  ihes.principle&  of  the  .Conunon  Law^  luid  db^e.in- 

•.  tf  rests  of  cqm^i^rce;^  and  /esorj^ng  even  to  slight  ej^pi^es^poi  in 

^tl^e.iostnunenfc  befQijp  themi,  for  the  pprpo^  of..hoI4(^|,diat 
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Harris,  administrator,  ftc.  r^.  Smith,  executor.  ^ 

fhefie  modify  the  strong  dgnification  oF  words  retaaring  to  a 
partkmlar  ckss  of  heirs,*  or  9^11  indefinite  failure  of  iwAie* 
•  Alid  we  may  remark  in  passing;  that  it  is  rn  this  v«y  condi- 
tion of  influences,  that  that  thick  ihist  of  conflicting  opinions 
and  tsonfnsioiv  of  ideas,  which  hovers  over  the  cmrrent  of  fi9M9 
in  which  the  rule  in  Shelly *s  case  has  been  djscussed,  has  its. 
origin. 

•As  we  have  said,  there  can  J^no  doubt  tha'j  the  construction 
placed  by  the  Courts  upon  stich  words- as  those  used' in  this  trill^ 
▼ii :  "  should  he  die  leaving  no  lawful  hjeirs",  from  a  very  early 
period,  has  been  that  id  conveyances  of  real  efttafe,  they  im* 
ported  an  indefinite  failitre  Of  issue.  It  ihay  be  doubted^ 
whether  ^r  not  this  wUs  tl^e  consfr^ction  fo^t  apylied,  yet  the 
Year  Books  seem  to  fehow>  'that  iSiit  ttpfriod'not  very  remote 
firom  die  passage  of  tH  Sftatute  De  Bonify  this  construction  was 
adopted.  Still  it  is  but  ^cwMtrueti^n  of  tliQ  Ceupts..  It  is 
not  th6  natural,  legitimat6|'aBd  idiomatic  sij|oificatiph  of  •  the 
worfls.  It  ia  not  what  tb^  Statiii^' Speaks,  but  ^hat  the  ]^- 
g^  Courts  huxve  sl^id  thft  Statute  speaks.  We  jiaVe^iscc^^jii* 
ed  this  for  ourselves^. by  a  (Critical  examination  of  the  Statute; 
hqi:  tb  U^  point  we  have  t^e  testimony  of  the  most  eminent 
Eilglidh  Lawyers  and  Judges.     •    .  ^•**. 

Lcj|pd  Macclesfield  tells  usf,  for'  example,  in  the  dlife  of  Pin^ 
lerry  ^%.  Jjllkin  <1  P.  Wm.  568,)  ''by  the  thipd  sense  of  a  per- 
son's dyiny  without  usuCy  is  intended  witkovi  leaving  isiue  at 
the  time  of  fns  deaths  dnd  in  this  sense  the  words  (dying  With» 
out  issue)  &hall  be  taken  in  the  prioeif^l  case;  w&ioh  indeed 
seem  to  be  Vie  naturaT  meaning  of  theee  words**. 

Mr.  Jammn  say^,  that  ''in  ordinary  language^  when  a  testatoc 
gives  an  estate  to  a  person  and  his  heirs  with  a  limitation  over, 
in  case  <of .  his  dying  without  issuCj  he  means  thAt  ^e  devis^ 
filiall.  reticin  the  es&te,  if  he  leaves  issue  surviving  %i^";  But 
he  goes  oil  to  say,  that*  the  legal  or  opnstmcti^e  meaning  is 
different".  '  (2  Jarm.  on  W.  3l6.)  .    '  .     * 

Bff.  Lewis  m  his  excellent  treatise  on  Perpetuities^  informs 
us,  that  "  although  such  i^  the  legal  construction  of  the  yiotin 
▼Oft.  Tn^\    '  '    ■ 
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Harri|i£«)QUiiistrator,  &c.  vs.  Smith,  executor. 

<  dfiD^lfjplloujb  issue')  un^ccompained  by  any  restrictive  expres- 
tt<Mii  ^  fimm^tances,  tl\ere  can  be  no  question,  ^at*  accord- 
ing to  tW  comoactn  sLnd  ordinary  idiom  and  cons^ctien  oCthe 
yngliwh  language,  independent  of  any  technical  rules,  irhich 
^  ikiire  been  applied  to  the  interpretation  of  legal  instramentay 
^JhoM  words  imply  a  failure  of  issue  living  at  the  time  of  the 
death  of  the  ancestor", 

Jn  the  case  of'Attorme1^  Qeneralvs.-Sird,  (1  Brow.  (7.  0, 
170J  where  thg  yr6rd3  Were,  ^'^q  B.  and  the  lawful  heicQ.ef-hii 
body^  if  he  should  have-any,  but  if  he  should  dj^«viithoiit  kwftft 
heirs  U>  Lady  S.,**  Lord  ThuplaWy  following  the  n:^'  of  ooih 
atruction  in  England,  and  feeling  himself  bound  by  them^  deci- 
ded that  the  limitation  over  was  too  remote,  but  he  addfd,  '^I 
am  sorry  that,  the  Judges  have;  thought  themdelvea  bound  to 
construe  wills  contrary  to  their  own.  opinions  of  the  intent 
Xhe  wojds^  if  construed  he]:e^  otherwise  than:  the^jbave  usaally 
boen,  wOjydd  oi^ei^urn  the  rules  of  construction^  though  not  the 
ruiei  qf  lauf*l  '  Here,'itr  will  be  observed,  is  a-  frank  and  kM 
admissi'oA.thobt^iltirs  oon^uction.was  not«dei|iancb&  hj  the  law, 
that  i^,  by  the  terms  of  the  Statute  Jie  -2>«nt8,  ^c, 
'^  While  reviewing  the  d^cisibns  on  this  point,  w^  Mud,  jthntin 
some  casflii  where  the  same,  wordi  in  the  sadi^  ins^unnnty'tfl 
to  the  reulAitate  therein  conveyed,.  ^  have -been  heldr%i  fmK»rt 
M  indefinite  failure  of  issue,  so  fieg:  a»  the  peVsoniL^B^tb  wu 
Qoncerned,  they  have  been  held  tQ  import  a  failure  of  i&due,  al 
the  death  of  the  ancestor.  For  exarmpM,  where  the  wordtf  axe 
T  dying  without  leaving  issue,"  (here,  since' the  ease  bf  ^orik 
V8,  CJidpman,  (1  P.  Wm.  6G3,)  it  has  beeA  die  settled  dec- 
line, that  thewofd  'leaving,'*  so  modifies  the  expree8ion,'that 
applied  to  pe^onal  est9>te,  it  imports  &  fSulnre  ef^ame  at  the 
death,  even  where  the  real  «nd  pevsonai  «stbte  is  eomprffied.i& 
th^  .sailed,  gift.  And  •tbis.'rule  is  sustained  by  i^long  taiin'of 
decisions.,  (See  the  eases  cited  at  2  Jarm.  419.)  .  But  how  is 
it  po'ssibfe  that  this  double  meaning — this  esotferlc'-and  exoierid 
signification,  as  it  were,  can  belong  to  the  same  teems  'of  the 
styne  law  ?  This«annot  be  reconciled  with*  reteOn>  and  hence) 
as  Lor  J  JVtur/oi^  says,  the  legal  ot  eonventional^fagtiiiL<QSi&oii 
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Hanis,  adipiaistnttor,  &c.  *«.  ^mitfa,  executor. 

of  such  words  depends,  rather  on  '^the  rules  of  co 
tban  *'  the  rules  of  law'\ 

We  fimi,  too,  that- in  aome  ooaes,  the  Courta  have  endcfkTiltVf}* 
io  avoid  a  signification  so  opposed  to  the  .plain  inctuun.L'  und 
intention  of  the  givoi^  Bvea  iivheve  such  M^ords  have  ^^qb  applfed- 
^  real  estate,  and  have  anxioualj  cast  q^out  for  tlie  sligble^' 
expressions  on  which  thej  might  seize,  a?  a  preteacdfej*  dife 
fereot  construe tioti,  AVe  may  take  as  an  illust^ation''^tff  these^ 
ike  case  of  Porter  vs.  Bradley ^  (3  T.  H.  1-43,)  vibfire  the  words 
w^re,  if  he  ^' shall  happen  to  die^  leaving  no  issue  behind  him*\ 
There,  Lord  Henyon  availed  himself  of  the  •  word^  '^  behind 
Um,"  ad  nu>difying the  Expression  and  affoicding  ^  reason  fora 
different  constructioA ;  as  if  t)ne  could  die,  leaving  issue^  in  any 
leaaonable  sens^  of  the  term,  without  leaving  them  behind  him. 
;  80,  in  the  recent  case  Ex  parte  Davies  in,' re  The  W.  S.  ^  JT. 
BiaiUjimjjf  Go,  (9  Ethg.  L.  ^'  Eq.  R,  88,)  -whcpe  a  testator  gave 
ptrop^rty,  botih  real  and  personal^  to  his  son,,  and  in  case  his  son 
•hould  die  without  leaving  any  lawful  issue  of  his  body,  the 
freehold  should,  at  hi^  death^he  dii^ded  and  go  to  another  sqga 
and  daughter;  llere  the  words,  at  his-  deaths  were  held  to  qua!* 
ify  the  other  'expiressions,  and  to  show  that  the  testator  had 
.rtfer^nce  to  a  dying  twithout  issue,  at  die  time  of  the  son's 
deaths  :  ^ 

Though  all  this  be  true,  we  ^dmit  that  thi$  legal  construo^ 
tUnii  as  1^  princi|lle  well,  settled  by  adjudications  in  £ngl^nd 
%t  the  time  of  our  adopting  Statute,  is  binding  on  us,  unless  it 
)ia9  been  repealed,  -^ut  we  have  taken  some  pait^  ta  9h(fW) 
tl|i^  thia  rule  waslhe  result  Qf.construetiixi,  and  not  language 
of  the  IS'tatute  jDeU)oni$,  beci^use,  it  Tirfeitif^^i  that  as  8uch| 
it  bas  been  repealed  in  our  State.-         A^' '  *  *' 

To  show  this,  we  milst  ascertain  theif-eM^for  the  tiile.  ',Ii 
win  not  be  difficult  to  do  so.  •  7  It  lUiist  ^w^?  of  course,  filMa 
ih6  'saide  source  o\it  of  which  arise  the  jfiQ/^  tail  and  the  pet* 
petoity.  Its  remote  ancestty  was  of^^udal  *pedlgreie,  ita  iai* 
mediate  progenitors^  the  interests  of  ilfjFEetr  at  law.  We  find 
this  to  be  so,  wherever  we  dookio-tke  history  of  this  qdestion. 
What  Mr.  Letffii  says  on  this  aM^ect(  however,  will  soffitefor 
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our  paqgipe,  viz :  that  ^'in  every 'ciade  of  a  limitation  Of  red 
estatei(,|i%0r  or  upon  th^  failure  of 'issue  of  U  person  (wheth^ 
taking  a  prior  estate  or  not)  the^l^ .leans  to  the  construction 
of  fk  general  or  indefinite  faiiure^s$iip^8ed  to  one  limited  to 
Jhappen  within  a  partictQar  time!  (J^X^-tke  reason  assigned  for 
*  ^i§  inclination  is,  that  in  all  cases-^:  doubt  in  regard  to  the 
fSOnstruction  of  limitations,  that  is  to  be  preferred  which  most 
farors  the  interests  of  the  heir  at"4ajr."     {Lewis  an  P.  191.) 

But  in  our  State,  primogenitu)*e  has  been  abolished,  and 
there  is  technically  no  heir  at  law — ^real  and  personal  estate, 
for  purposes  of  distributibn,  have  been  placed  upon  the  same 
fodting,  and  ^stated  tail  have  been  prohibited:  Therefore,* the 
l^ason  for  the  con veptional- rule  of  (Tonstruction  which  we  baie 
been  considering,  and  on  account'  of  which  these  words,  noiw 
tinder  review,  have  been  wrested  from  their  natural  meanings 
has  been  repealed.     Should  not  the  rule  falj  within  the  reason? 

It  sufely  should,  unless,  as  a  Court*  sitting  in  Georgia  fbf 
the  trial  of\a  case  arising  out  of  an  instrument  in  this  State 
executed,-  when  called  upon  to  expound  the  will  of  the  maker 
(".the  giver")  "according  t^ihe  form  of  the  gift  manifestly 
expressed,",  we  should  loofc'to*  the  policy  and4:he  law  of  Eng- 
land, whec^estates  are  lawful  and  primogeniture  exists,  (si 
serving  to  ■rostrate  tha  meaning  of  the  "giver",  and'rende^ 
ing  it  probable  that  he  contemplated  an  indefinite  fkilure  of 
issue)  which  policy  and  laW  have  been  changj^d*and  repealed 
in  Out  State,  rather  than  to  the  cireumstances  by  which  the 
gi\rer  was  surrounded  i«t  the  time  th^  instrument  was  execated, 
a6  they  may  have  befen  influenced  by  the  laws' of  the  place 
wheife  he  designed  ft  ta  go  into  effect. 

But  should  we  be  wrong  in  all  that  we  have  said,  still  there 
is  another  feature  in  the  latter  part  of  the  fourth  clause  of  the 
testator^s  will* which  Js  opposed  to  the  idea  that  he  contemplar 
ted  'an  indefinite  failure  of  issue  in-  the  line  of  his  gFau'd-son's 
posterity.  It  is  found  in  tha  use  of  the  wordff,  "  then  in  that* 
case,"  kc,  ^    • '       -   •        -  .   •  • 

■  The  terms  employed  are,  "provided,  neVerthdess,  if  my  said, 
grand-son  should  die,  leaving  no  lawful  heirs,  thetij*  in  tk«l 


SAVAltNAfi,  JANUAEY  TERM,  1865.        66T 

Harri*,  a^saioutnitor,  Ac.  V9.  Smith,  eze«ator. 
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eo^e,  it  i^  my  will"  that  the  property  be  diyided  betm^ta  the 
children  of  Jvaes  C.  Fi:anci8,  &c.  . 

Now  the  word  then  may  be  used,  either  as  a  wOrd  of  reason- 
bkg  er^of  time.  'When  it  is  used  in  the  limitation  of  estate^ 
or  in  framing  oentingencies,  unless  BomeAing  in  the  coiitext 
inakes  a  different  meaQipg  ior  it  necessary,  it  is  to  be  reglurded 
«8  Lof d  Hardwick  says  in  Becmelerkvs.  Jhrmer,  i^  Atk.  311,) 
as  a«trord'of  refer^ice:  but  it  may  he  used  on  such  occaaion8> 
ux  its  grammaticftl  sense*;  that  is,  as  an  adverb  of  timew '  •  In 
mch  ca^e,  the  context  lAould  plainly  show  that  it  was  so  used, 
before  effect  is  thus  given  to  it.  When  it  is  employed  in  the 
former  sense,  it  is  synonymous  with  the  phrase,  "in  thart  eYMit**;. 
0r,  "in  that  casV,  when  in  the  lajiter,  with  the  words,  ^^at  th%t 
time^'.     (2  Jarm.  onW.  446.) 

In  the  case  of  Beauclerk  vs.  Dormer^  Lord  Hardwick  re- 
fused to  consider  this  word  in  its  grammatical  sense,  but  treaV 
ed  it  as  a  word  of  inference  or  reasonin*g,  because  ther^  was 
nothing  m  the  context  to  authorize  it. 

In  the  sentence  before  us,  the  word  is  plamly  used  as  an. 
ftdverb  of  time,  because  it  is  in  immediate  j\ixtaposition  witlk. 
the  phrase,  "in  that  case".  To  give  it  as  here  used,  a  differ- 
ent construction,  would  be  to  consider  the  testatorijb  usmg  it 
twice,  consecutively,  in*  the  siune  sense,  or  as  havSlg  no  mean* 
ing  for  it,  when  thus  using  it:  whereas,  if  w«  construe  it  as  a 
woi^d  of  time,  we  represent  the  testator  as  simply  saying,  ^  if 
my  grand-son.  should  die.  leaving  no  lawful  heiis,  in  that  case, 
ai  that  iimey,  it  is  my  will  that  the  property  should  be  divided," 
&e.  This  carried  every  material  word  of  the  will  into  effect, 
and  gives  an  entirely  reasonable  interpretation  to  the  same. 
It  is  the  duty  of  Courts  to  do  this  at  all  times,  when  it  can  be 
dqne  ut  res  inagii  valeaty  ^c. 

But,  if  the  testator  intended  the  bequest  over  to  take 
should  hisgrand-son  leave  no  lawful  heirs  at  the  time  of  his  death, 
and  had  reference,  consequently,  to  a  dying  without  issue,  at 
t^at  time  living^  he  could  not,  of  course,  have,  contemplated  a 
perpetuity,  nor  have  intended  to  create  an  estate  tail.     This. 
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being  mftd^'  ^^'i  i^  ifl  'v^'cl^  that  tbe  WbMs  latfful  hein 
were  employed  h^  the.  testato^  ini  the  efenae  o{^€hiIdren;  * 

It  only  reiiain^'to)i»y,'ti[at  the  resvlt'  dfthMe  tieirs  u,  that 
in  our  opinion  tha.  testator,  gare  to  his*  grand-son  a  remainder 
in  the  real  and  pertfbnal  estate  conveyed. by  the  first,  tlan^  of 
IhifiT  if\\\  to  hiB  wife  for.  Ufe,  the  aaine'to  be  taken  in  fee  by  Ua 
gaid  gratfd^son  (for  by  the  first  part  of  the  said  fonrtbi  elaH^  of 
the  wiU)  Coh8ti0ue4  lii#.^«niBt  be  With  referenfee  to  the  second 
'atteti<m-o|.i}urJ^tai^i^  atyrolate  f6e  simple  estate 

j^biMdikiBBiM^^  te  an  eJ;eeatory  devise  of 

ih'e  hcfids  BjA  beq^st^tltel^ersiinalty  to  the  children  of  James 
C.  Francis,  if  the  said  Daiiie^^F*  should  die  without  cHUdBe^ 
living  a^  tte  time  of  his  d^lh.-    •  ^'       y 


4     •.    '•     '«*       • 

.n  7     '.. 


No.  6-V— C.  A:.L.^-lii1i#R,'|)|piiitiff  m  error-j^M.  Thb'  ¥im 

YORiAND   SAVAKNAH-S»^&HIP    NAVlrfATION  G^^tPilrt; 

defend^ll^    ;  :•    ••  >  •^\»':/  '^ 

f  litTlJfe'lte^'X^ljI^d^f  KaTigatioo*G«mpaa7,  at  waAp^fb^ 

^o4rts^,tj*b^^^  f^iei^f  .frf  ight,^t»n4aiiiing  aiaimgBt  (fthcia 

tMs'iteiD^V^IiH  eDukierat^.§i^)f'iiB  boz^,ac  p«r 

fi>ot,  1^.'\V^^^.^-  prodlG^d  il^o  boxc^.  conlinn^i^  ^;i^  cotton  sahi- 

ples,  kni.  dff(^^^2^]^46e-frttght;^li^    hy  meaQure,  acdofding'tb  the 

pruited  r^1fe8f>^^]anie4  tb^l&8hipm^«b9rthe'Alab^a,'6ne  of  tfce  Ckaa- 

panpr'^  rfs^.  -^Patt^^faff^flf^  ^ii^^^i.ibeii|ioii«4  ai^  t^'e  flight  list    It 

•was.f  jiew  bttsinefts  whle^Mdji^j^jr  sprung  up ;  and  it  vas  prvTtii  bf 

^  those  who  Were  ttc'custoxqjit  &  fr)^e  sM^ia^ts.o^th^^Skgi&pIw^'thii  the 

^Mtomar^  rates  which  (hejr  MT^re  ia  ^f^tAFJiaying^^^a^  ^iie  6entpe^  sam* 

'^il,  which  ratRa^^VFSce  k^Q^tD^i%  Ifi^jl^  i^etfi^  t^at  Jtii«  Oompanj;  Wm 

"not  bound  to  shi|)  these  b9^es,  atlfmh^hj,^  tafi^^xfi,  oor  pnless  pai<f  a«^ 

a  sample,  the  eustomaiy  raies  on  such  artklei:'      •*      '  /*•* 

*  .    ♦  •«•■#.  # 

Case,  A'^tttehkis-B^pferior  Court.    Tried  keforft  Jndge 
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.Thi^  w^  an  action  broug}i1y  1;^'  the  jg^ijitiir  in  error,  against 
the  deffiBdant.in.error^  us  cofiDion  <if^ej:fjy  for  damages  .sne- 
taiiied.by^their reiiv^ft  to  oonveju^two^lxtKpafiiooi* Savannah  to 
NewYorki        .».•,,..-;     •*...•      .    \, 

Tlie-foUoving  i8..t^<  t^stimpny  in  the  (AH9e<>.    .  ? 

.T«8t^nonj  of  0.  D.  B&lbd,  v^eas  for  Plaintiff:  Was*  in  the 
empbyment  of  Mr.  Lamar  biboift  fik%  m<>nth  «f  A|iril,  \1^6&; 
s^nt  dlpwn  to  the  jstcan^q)  AlahuQi^'  whkk  is  ^^e  qlihehilemt^ 
em  of  the  defendant(^  nrLo  ^le  coiaiboii  qavriers,  tivt)  b^sea^bai^ 
Ipn^ingto.  Mr.  Lami^r,  to«b#  shipped  .taJT^V  York  ;*  they  coo^w 
tained  Cottoti  sattrples,  amil.ii:e&e^baxe»  named  in  the  deda^. 
atiofts  ihey.^ere  cU^dvUp  and  opere4  ad  ordinary  mecAai^iise; 
witn^ap  saw  .theadelivered^on  th^  wharf  to  one  Daily,  who  is  i& 
^e  tmqiV^ym^  of*  the  comi^ny  anil  .ships  goods-  for  thev. 
Daily,  said  .they  jBontained  Cotton  samples  and  he  woulcl  iM 
r^eire  4hem.  *  ^HRbMV)l<i  kinLtI|ab  what  ihey  contained  was 
OODIA  Qfihifi  bu4i|)i0$s<f^J9^$UUSi;pfaBed^aad  the. goods  wcfrd  pilk 
ioi.the  «vare-bcvidl«i--^Bhi»4i»' Jk:;^pvport.iof  darandah^  andf 
in  thp  %ftem^  .  WitMia*^!^  4(^>  tha-aezt  morteng^  with; 
Mr,  liasnarto  the  ^rhaiff  ;ih^^q^Blre^ililief0aJk  to  be'shipptd, 
t)ook  (mt*his  p^^rae  atid;  oQet^  t<£')iagr«the  uinial  vates,  of  fraglit; 
fiHT  merjsb^ndi{^;,'Mtnc!to  Jthiokt^it  was  18^  06iilll^per  foot. 
Daily  refused  to;  reebive-il^.siWhile  they  weoe  (UfMfiaeing  tka^ 
^uestioA)  jCapt^n*L)Xi^lowt  tiha  tai^at^r.  oC  the  steamship  *Ala- 
bafna,  canie  down  and  Qsidto  2d[jci.  IiaiQar,.I.^ye  arran^e^  the 
ipatter  withtbaiagentarrwa  «ill  tt^tfihalgqods  on  ^dbr  terms^ 
Witness  saw  the  goods  put  on  bo^id  the  Alsdbatta^'  aoid  a  sfao^t 
tim^  >£ter  saw- tbeu^  takenjQff  and  j>Ut  in  the.ware^honse.  They 
"were  not  carried' by  the  AJiabama%  Mr.  Lamar  wa&x>bliged  to 
have  thofli  bronght  baek  id  i^  dray  to*hu9  Office^  and  afterwards 
to  anotbuar  ves^l-Mthey  wees  pcoTipHsly  sent  by  hinr  in  his jAn 
conveyance  to  'th'e^Alab^ioa..  It  cost  *ab.out  t  dollar  fcjl^fiia 
dsayfi,  50  cents  eaoh'  tjme,  and  it  was  worth  as  much  to  •take 
them  in  his  own  conyeyance,  I*  estimate  the  damage  at  that . 
aiQoant  to  him. .  I  know  of  no  otW  specif  jdamage. 
•  'The  rates  demanded  for  Cotton  samplei^hy-.the  heat  were  ond 


660  SUPREME  COURT  OF  GEORGIA. 

LaAuur  tof.  The  N*.  Y.  k  Sav.  Steamship  Nar.  Co. 

6ent  per  sample.  I  heurd  of  this  and  beUere  it  to  have  been 
so  for  a  short  time-  preViotis.  L  do  not  know  of  my  own  knowl- 
edge. With  the  Philadelphia  steamships  I  am  scqoalnted ;  they 
charge  notl^ng  for  samples.  Samples  are  usually  sent  pat  np 
in  paper  or  in  baskets ;  they  go  m  the  Parser's  room.  They 
require  more  care  than  ordinary  merchandise.  These  boxes 
did  contain  about  2200  temples.  They  were  not  shipped  as 
flsmpleSy  but  as  ordinary  mercfaandifle.  Padelford,  Fay  &  Qo« 
aice  the  agents  of  the  defendants.  They  usoally  engage  the 
freights.  Mr.  Chafles  S.  Arnold  jp  one  of  the  firm.  Mr.  Ar- 
nold cidled  on  Mr** Lamar  in  my  presence  on  the  •monung  I 
8(>eak  of  tad  offered  k)  take  the  boxes  for  ten  dollars.  Mr. 
LamiK'  <^red  the  usual  rstes  of  freight  and  would  pay  no  more.. 
The  samples  Were  mtetided  to  be  sent  to  Euorpe  fronr  Xew 
York.  Mr.  Lamar  Was  wilKng  to  pay  by  the  printed  rates  aUd 
aSetti  to.  do  soi 

Testimony  of  Daily,-  for  defence :  Was  in  the  employment  of 
tike  defendants  and  on  the  wHrf  when  the  boxes  camcdoim. 
I  refused  tx>  receive  them,  saying  ihey-<«ontaiBed  cotton  sam- 
ples, unless  a  certificate  of  the  number  of  samples  was  sent 
dewn  and  the  monc^  pre-paid.  It  k  the  custom  of  the  com- 
pany to  have  samples  pre-peid,  and  kad  been  for  some  tiii&e 
prerious.  !l*do  not  know  how  lois^g  Mr.  Bhind  c^ed  out  to 
■le  and  said,  it  was  none  of  my'  business  what  was  in  the  b^xes. 
I  told  hijEQ  it  wacr  aad  I  would  not  receife  th^m!  It  was  not 
my  business  to  collect  freights,  tbe  boxes  were  left  <m  ibk 
wharf  and  by  a  nuatake  of  the  9te:vedore  were  put  on  lioard  tke 
Alabama,  but  were  taken  off  that  nfght  and  pot  in  the  Irare- 
house.  This  was  in  the  afternoon  of-the  day'the  goods  came 
down.  !Fhe  vessel  was  to  sail  the  next  day.  .  Bo  hot  knorwany 
thiAg  of  Captaia  Ludlow's  conversation  inth  }/b.  Lamfar. 

.CSiarie^  S.  Arnold,  sworn  fop  4efl^noe  f  i  am  one  of  the  firm 
of  ndelford,  Fay  &  Oo.,  9,ui  #as  at  the  tune*.  We  Were*then 
and  ave  now  the  agents  df  liie  compai^y  in  Savannah.  l%e 
freight  for  cotton  samples  was  one  cent  per  ^ampTe.  Thief  rate 
had  been  established  for  some  time.  It  was  not  so  originally. 
We  did  so  in  order  that  tliose  who  shipped  cotton  by  our 
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Steamers  should  have  an  advantage  over  those  "ffho.  shipped  hf 
sailing  vessels.  We  (sharge  nothing  for  samples  when  the  haki 
are  shipped,  but  it  has  become  a  habit  to  send  s^ypiples  by  the 
steamer,  of  cotton  on  board  sailing  vessels,  which  can  thus  be 
sold,  to  arrive,  and  complete  wifh  that  on  board  3teamer8. 
^Riis  is  a  new  business.  It  had  sprung  up  within  a  year  gr  two. 
After  we  were  informed  that  Mr.  Latnar  had,  sent  the  bozjoe 
down  and  what  they  contained,  I  me(  him  in  the  evening  about 
6  o'clock  and  told  him  he  could  not  send  them  without  paying  for 
them  sis'  samples.  The  next  day,  after  a  conversation  with  my 
co-partfiers,  I  called  upon  him  and  offered  to  ^ake  them  foe  ten 
Jt^Uars.  Pe  offered  to  pay  the  usual  rates  of  merchandise  per 
foot  and  no  more.  I  told  him  the  -goods  could  ncTt  go.  We 
usually  charged  from  12  to  15  cents  a  foot  f^r  Qierchalidi^. 
Mr.  Rhind  was  present.  Cotton  samples  have  no  peculiar  in- 
trinsic value,  their  value  is  connected  with  the  safes  spoken  of. 
I  offered^the  ten  dollars  m  a  spirit  of  conciliation.  I  thought 
It  pi1}bable  that  the  boxes  contained  about  1000  samples.  I 
know  notjiing  of  the  conversation' with  Captain  .Ltidlow.  &e 
was  not  authorized  to  receive*  freight,  the  agentsfmake  all  con- 
tracts for  freight.  [Here  a  set  of  printed  irates  were  shown  to 
uptn^ss  and  are  to  be  taken  with  this  testimony.]  These  are 
tihie  rates  spoken  of.  They  are  the  rates  front^few  York  to 
Sflktannah,  and  not  from  Savannah  to^New  Ydr]c.  We  have  no 
regular  /ates  from  Savannah.  The  articles  on  that  but  col&e 
this  way,  they  scarcely  ever  go  back.  Those  rates  have  been 
published  by  fiuthority  and  h^ve  been  circulated  hi^re,  Imt  they 
do  not  regulate  the  freight  from  Savaijbabto  New*  York.  If 
a  box  of  ordinary  merchandise  w^re  sent  we  should  probably 
charge  those  rates.  ,If '^emall  articles  were  sent  down  to  tho 
steamer,  I  suppose  thtf  Captain,  wbuld  receive  them  aod  wo 
would  take  the  freight,  butJiehaa  no  .right  to  make  en^ellgo- 
Bientl§  for  /reight ;  foi;  instance,  he  could  not  take  a  lot  <n  ftro 
barreb.  (Witness  subsequently  explained  diat.he  u^ed  tko 
term«fivQ  barrels  simply  as  an  iUustration.)  There,  had  beed 
4iBptttes  about  paying  the  one  cent  j>er  sample  for  se«e  tino  fai 
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N.  York,  as  the  merchants  refused  1k>  pay  it,  and  we  wrote  to 
the  pi^dent  ahoatlt.    That  letter  b  his  reply. 

Contents  cf  letter,  December  9, 1851.  Twotild  charge  one 
cent  per  sample  for  cottons,  always  "  prepaid".  We  had  been 
charging  these  rates  for  some  tinie,  bnt  as  there  were  dispatea 
with  the  merchants  in  Kew  York  about  it,  we  wanted  the  au- 
thority of  the  president.  ^ 

Mr.  Dfma,  Mr.  Harper,  and  Mr.  Mitchel,  merchants  accus* 
topped  to  the  business,  were  sworn  for  defence,  to  prove  that 
th^y  w^re  in  the  habit  of  paying  one  cent  per  sample.  Mr. 
Mitchel  referred  to  a  note  m^de  by  himself,  to  show  that  on  the 
Tapous  occadons,  beginning  December  20th,  1853,  he  had  paid 
the  rate.  He  had  not  looked  further  back.  The  witnesses  could 
not  say  how  long  the  rates  had  been  established.  The  sending 
cotton  samples  was  a  n^  business.  The  rates  were  not  de- 
manded when  the  Ohei'okee  and  Tennessee  began  to  run  in 
1849.  *  They  were  demanded  by  the  new  boats,  Alab.ama-and 
Florida.  Mr.  Dana  swore  that  .in  his  business  (the  sailing  ves- 
sel line,)  he  made  the  contracts  fctr  freight,  th^t  tlie  mast3r  did 
not  contract,  but  if  he  received  goods  they  would  be  sent  and 
freight  demanded.  The  reason  why  the  masters  hqre  in  their, 
emidoym'entdo  not  contract,  is  because  they  usually  fill  up  £he 
vessels,  ^s  agents,  the  master  has  the  right  to  taJce  goods  on 
freight.  Mr.  fiarper  swore  that  he  never  applied  to  the  a^ts 
to  takp  the  cotton  samples,  he  sent  them  frequently  ahci  always 
directly  to  the  steamer  herself  with  the  money. 

C.  D^  Rhind  recalled,  swore :  That  he  knows'nothing  of  the 
boxes  beihg  sent  on  board  the  evening  they  went  down  to  the 
wharf  before  the  vessel  sailed  and  again  taken  off;  clares  say  it 
was  done  as  Mr.  Daily  says  so;  but  sa^  them  sent  on  board 
and  put  there  after  Oaptain  Ludlow's  conversation  with  Mr. 
LsDiar,  on  the  morning  she  sailed,  and  s|iw  them  taken  o$^  that 
morning.  The  steamer  left  in  the  morning.  Mr.  Lamar's  con* 
versatiou  YiiXh  the  Captain  was  after  that  with  Mr.  AnK>ld  inr 
witnefs'  {vsesenee.  x 

The  printed  list  of  rates  above  referred  to  is  as  follows:  * 
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ESTABLISHED  RATES  OF  FREIGHT  BET^VEEN  K 
YORK  AND  SAVANNAH,  BY  THE  STEAMSHIPS 
FLORIDA  AND  ALABAMA. 

Anchors,  per  lb.  |-  ct. 

Ashes,  pot  and  pearl,  per  lb.  | 

Bags,  com  ani  other  grain,  per  bnshel,  10 

Pimento,  per  bag,  40' 

P^per,        "  26 

Giiger,        "  26 

Tiace  chains  and  the  like,  per  lb.  ^ 

Bu^er,  kegs,  tabs  or  other  packages,  per  lb.  ^ 
Barrels,  beef,  pork,  jEsh,  beer,  cider,  salt,  pitch,  tar^       • 

turpentine,  rosin,  plaster  paris,  cementy^  Q2^ 
Potatoes,  apples,  nuts,  bread,  flour  and  other  light        ^ 

gpods  in  flour  barrels,                                      •  ..    \d9- 

Halflbarrels,  beef,  pork,  fish,  b.eer  and  tongues,  \.3T<| 

'  Flour,  bread,  buckwheat  and  crackers,  80^ 

Qtiarter  barrels,            do .                  do    *  15. 

Eighdi  barrels,             do                    do .  10 

Boxes,  lemons  and  oranges,  each                       »  -  .  5^ 

.    'Soap,*         •                                                 *■  •       2a  • 
Oaaidles,  chocolate,  olives,  anchovies,  vermMelli, 

'pipes,  macaroni  starch,  pepper,  almonds,  ■  16 

Herrings,  raions  and  prunes,  each  10 

Segars,  quarts  4)0X68,  each  *    ;  19| 

Axes,  one  dozen,  ^ 

Window  glass,  50  feet,  each  10     * 

Wine,  oil,  cordial,  1  dc^  each  \i5 

'  Baskets,  champagne  (or  boxes)  each  50  ' ' 

BeQows,*  80  inches  or  under,  each  '             .        *  /     76 

,     Over  80  inches,*          '       /                          '  1  W 

Brick,  file^  date,  ko.  per  1000,  10  00  . . 
BuxADes^  frying  pansj  shovels,  scythe  blades,  1  dos 

eaeh  \66 

•Straw  knives,  -tike  hooks,.  1  doz  each  29 
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Brooms,  broom  handles,  per  doz 

Clothes  brooms,  hearth  brushes,  per  doz  ' 
Cart  wheels,  each 

Coach  and  chair  wheels,  each 
Carboys,  aqua  fortis  and  oil  yitriol,  on  deck,  each 
Carriages,  four-wheel  Coaches  and  standing  top  ba- 
rouches, each 

do  without  dicky  seat. 

Buggies  and  buggy  wagons,  each 

Falling  top  barouches  and  phaetons,  each 

Gigs,  sulkeys,  wagons  without  tops, 

Stages  on  deck,  * 

tinder  deck,  eaoh 

Ox  carts,  each 

Single  horse  cart9,  each 
Chests,  tea^  ciodi 

'Om,  chests,  each  . 
>  18  lb.  bozes^ 

eib.         do 
Coffee,  bags,  barrels  or  casks,  per  lb. 
Cheese,  casks  or  boxes,  per  lb. 
Copper,  in  cases  or  loose,  per  lb.     . 
•Collars,  per  doz 

Cultivators  iind  com  sheUers,  each 
Chairs,  usual  sizes,  per  doz 

Fancy  chairs,  in  boxes,,  per  foot, 
D^mSohns,  empty,  3,  4  and  Sga&OB^eMkpergaL 

FiUed,  each  per  gal. 
Drums,  figs  or  raisins, 

Half  drums. 
Hams,  loose,  each 

In  casks,,  barrels  or  boxes,  per  Ib^ 
Hogsheads  o^  casks,  copperas,  3ugaf,  coaV  • 
Hones  or  mules,  on  deck,  shippier  to  find  fSsed  a»^ 

stalls,  each  25  06 

Honied  cattle,        do  do   *  20  00 

Iron,  bars,  pigs,  castings  or  hollow  w&re,  <]#all  des- 


•   25 

15 

1  50 

50 

1  25 

20  00 

15  00 

10  00. 

12  00 

6  oa 

20  00 

26  00 

10  00 

600 

£0 

•15 

10 

* 

76 

8  60 

la 

08 

10 

10 

06 

10 

i 

* 
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criptioB9  not  otherwise 'mentioned,  wire,  cannon, 

cannon  balls,  chain  cables,  graplins,  chests,  rail-* 

.• 

ings,  shear  imoalds,  sheet  iron,  anvils,  smoothing 

• 

irons,  rail-roadwheels,  per  lb. 

i . 

Jack  screws,  eaoh 

75 

Jars,  grapes,  large,.  60c.-TSipail,  40c.            •  . 

Snuff,                   60                 SO* 

Kitts,  salmon  or  other  fish,  each 

25 

Lead;  sheet  in  rolls,  pigs  or  bars,  per  lb. 

1 

Lurd,  kegs  or  barrels,  pep  lb. 

.i 

Lather,  sole,  per  side. 

10 

Liqnors,  barrels  or  casks,  per  gal. 

?J. 

Marble  or  stone,  dresjsed  or  rongh,  pe;  foot, 

W 

Millstones,  per  lb. 

f 

Nails, -per  keg. 

25 

P^per, 

•    « 

Printing,  per  ream, 

81^ 

Sheathing,  per  lb. 

-1 

"Plaster  Parils^  in  bulk,  per  lb. 

"      .1 

Paint,  dry  or  in  oil. 

* 

Ploughs,  all.sizcf^  each 

IOC 

Portable  fiirnaces. 

^: 

QiiicksQyer,  each  flask, 

im 

JSocking  chairs,  eacli  chair. 

.1  OlO 

Steel,  bars  or  bundles,  per  lb. 

.i 

Salt,  in  sacks  or  casks,  ^er  bushel. 

10. 

Stills,  copper  or  iron,  per  gaL 

t 

Worms  for  stills,  per  foot, 

Sh6t,perlb.                                   '                  . 

i 

Saws,  saw-mill  and  cross-cut  saws,  per  doz. 

1  00 

Stone  Ware,  per  gallon,  if  loose. 

04 

In  crates  or  casks,  per  foot,      *      ' 

10 

"Straweutters, 'framed,  eaoh 

1  00  • 

Specie,*  gold  or,BilTer,                                           \ 

m'p-^'- 

Wn  plates' or  pigs,  per  lb. 

i 

Tobaceo,  ktfgs,  ca^s  (x  boxes,' pet  %• 

1 

Heasutement  aVtic)«  "n^t'entitnerat^  aiboTe,  such 
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\a8  boxeSy  bales,  tnmks,  dry  casks^  crates,*  ^aoip^  -  .  * 
ers,  hale  ^ope,  cordage,  band  boxes,  sieves, 
bundles  leather,  matting,  stoves  amd  stove  pipes, 
sacks  or  crates,  bottles,  nests  of  tubs,  pails  or 
other  wooden  ware,  baskets,  bags  of  almonds, 
nuts,  corks,  pine-apple  cheese,  iruit  trees' and 
shrubbery,  cotton  bagging,  duck,  irillow  ware, 
porter  in  casks,  per  foot,  -    •  12| 

Vices,  each  •  20 

JlS^If  extra  valuable  packages  are  shipped)  the  value  must 
be  declared  and  paid  for  accorcUngly,  to  hold  tbe  ship  respon- 
sibte. 

j|S^Shipments»of  spede  mtist,  in  all  cases,  be  made  known 
at  the  office  of  the  agent,  before  going. on  board. 

JIS^Not  accountable  for  goods  shipped,  when  bills  oTlnding 
have  not  been  obtained. 

jK^Small  single  packages  charged  according  to  vahieu 

fl^Qooia  will  be  landed  on  arrival,  and  if  not  taken  anij, 
wiH  be  stored  at  the  risk  of  the  consignee.     .     * 

fS^The  weight  of  all  articles  shipped  1)y  .weight,  to  be  fin^ 
nished  by  the  shippers,  before  the  bills  of  lading  are  signed. 

Jlp^Not  accountable*  for  rust  on  iron,  steel,  wire  or  jMlow 
ware ;  nor  breakage  of  stone  ware,  glietss,  marble,  curb  adi 
free  stone,  or  hollow  ware  castings. 

JIS^No  bill  of  lading  to  be  signed  less  than  75  cents  freight 

J0^  All  bills  of  lading  signed  by  the  clerk  on  board, 
•^or  freight  or  passage,  apply  to 

SAMUEL  L.  MITCHELL,.194  Front-et.  N.  Y. 
PADELFORD,  FAY  &  CO.  Savannah, 

And  thereupon,  the  Court  charged  the  ^nry,  as  is  her^naf- 
ter  stated  in  the  decision  of  his  Honor.  «And  the  plaiBtifl^  bj 
hib  Cdtmsel,  furtiie'r  asked  his  Honor  to  charge  that  ubiiGe  of 
any  variation  of  the  general  rule,  that  die  master  n^as  entitled 
to  make  contracts  for  freight,  must  be  brought  home  t<^  plain- 
titfs,  before:  bis  rights  could  <b^  eiTectedbji^suoh  variatim,  and 
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his  Honor  Refused  bo  to  charge ;,  to  which  charge  and  refosa 
80  to-  charge,  the  said  plaintiff,  by  his  Attomej^  excepted. 

The  Jury,  under  the  oharge  of  his  H<»LQr;  sender^  a  yer* 
diet  for  the  defendant ;  whereupon^  Counsel,  during,  the  said 
term,  and  before  the  adjournment  thereof^  for  the  plaintiff, 
moved  for  a  new  trial  on  the  following  gxx>und8 : 

1st.  That  the  verdict  is  contrary  to  law. 
•  2d..  That  the  verdict  is  contrary  to  evidence. 

8d.  Because,  his  Honor,  the  Judge,  erred  m  charging  the 
Jury,  that  if  the  defendant  was  in  the  habit  of  charging  one 
cent  per  sample  for  the  freight  of  cotton  sample9,  that  Ithe 
plaintiff  was  bound  to  tender  the  one  cent  per  sample,  before  de^ 
fendant  could  be  obliged'to  accept  the  boxcfs  in  plaintiff's  de- 
claration, mentioned  as  fi'eight,  although  the  printed  and  pub- 
lished rates  of  freight  issued  by  the  defendant  comprised  such 
boxes  as  were  tendered  for  freight  by  plainfiff,  at  other  rat^ 
0^  freight,  which  last  mentioned  itetes  of  freight  Were  offered 
fo*  be  paid  by  the  plaintiff. 

4tli.  Because  his  Honor,  the  Judge,  erred'  in  charging  the 
Jury,  that  if  the  defendant  waain  the  habit  of 'pharging  c^rtoin 
persons  one  cent  per  sample  for  the  freight  of  cofton  sample^ 
tbat  the  plaintiff  was  bound*to  tender  one  cenlj^per  samijle^'be* 
fore  the  defendant  could  be  held  liable  for  not  receiving  aifjl* 
carrying  said  boxes,  although  said  -boxes  were  comprised 
amongst  articles  printed  and  published  by  defendants  ain<«g 
their  rates  of  freight,  to  be  by  them  -transported  and  ci^ed 
at  btb^  rates  of  freight,  which  l%8t  motioned  ratevcf  freight 
were  tendered  by  plaintiff,  and^np  knowledge  j>rqiq(kt  hemi^ 
plaintiff,  of  other:  Uian  the  printed  rates  of  freight 

Stbw  Because  his  honor,  the  Judge,  erred  in  ehargi^g  the 
Jury  that  the  defendant  was  not  liable  for  the'refusal  to  calty 
thie  bo^es-in  the  ]plaintiff's  declaration  mentioned,  althof^  the 
master  of  the  said  Alabama  had  agreed  to  d^nyiMid  bogcee  #| 
tiie  rates  of  freight  proposed  and  offered  by  pkinliC^  a&d  )uA 
received  the  boxes  on  boardi^ud  atevnelr.  ... 

4tk  BecMM  Ufe  Bailor^  t^  Hig^  .^nM  li^  Ait|uit  :\he 
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JmjihMt  the  master  ef  nid  wtttm^  Alihemai  in-  aud  deda- 
ratum  mentiaiied,  had  no  power  to  make  wttj  eontnct  for  the 
tfansportation  and  firm^t  of  the  hozea  in  aaid  deelaration  mat- 
tioned,  iS  there  waa  an  igent  in  the  Gtj  of  Savmnnah  whoae 
doty  and  bonnesB  it  waa  to  oontract  for  freight  for  aaid  steamer. 

7th.  i^ecanse  his  Honor,  the  Judge,  erred  in  chargiag  the 
Jury,  that  whilst  the  nde  of  the  law  was,  Uiat  the  master  of 
the  yessel  was  the  proper  person  to  make  contracts  for  firdf^t, 
yet  if  they  found  that  in  this  case  that  power  had  l^een  d^iied 
him.  the  plaintiff  was  not  entitled  to  recoTer,  although  no  notice 
of  the  denial  of  said  poFer  to  the  master  was  bronght  home  to 
the  plaintiff. 

8th.  Becaose  his  Honor,  the  *  Judge,  erred  in  refusing  to 
charge  the  Jury,  when  rciquested  'by.  plaintiff's  Counsel,  that 
notice  t>f  any  variation  i>f  the  general  rule,  that  the  master  was 
entitled  to  make  contracts  for  freight,  must  be  brought  home 
to  the  plaintiff,  before  his  rights  could  be  affected  by  such  va- 
riation. 

And  it  was  then  agreed  between  Counsel,  that  the  said  mo- 
tion for  new  trial  should  be  argued  in  vacation;  and  in,  pursu- 
ance of  said  agreement,  ,the  said  argument  was  had,  and  his 
fi6nor,  on  ^e  day  of  January,  in  the  year  1855,  ove^ 

rvlod  ihe  motion  for  a  new  tri^l,  and  filed  the  foHowiDg  decis- 
ibn: 


)-     Motion  for  new  irial. 


C.  A.  L.  Jiamar 
vs. 
New  York  and  Savannah 
Si6atn    Navigation    Company. 
This  action  wks  brought  to  reoof  er  damages,  because  the 
defendants,  being  common  carriers,  refused  to  cany*  two  cer- 
tain b(«e8,  «hhough  the  plaintiff  tendered  the  freight  of  .twelve 
and  a  Juilf  cents  per  foot,  that  being  die  printed  rate  of  freif^ 
fer  the  transportation  of  boxes,     ^e  defendant  refused,  be- 
eacBo  die  bonet  eontained  cotton  samples,  the  freight  on  eottcm 
samples  being  one  eeot  per  sample.  .       • 
.  T^^Mi^t list. d(MS  not  9>6nl|on^Mttilisatt^     fThepro- 
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mmiimg  mf  toUon  aftiQpks  (^flUtoiofc^Kegua    -luileed^  the  teetl^ 

It  Mew  b.iMAvea0.  ^  The  i»tee  vApfe.bdt  ifemabided  by  the  CbeN 
#k«6  and-TenQeSBoe,  \mt  il^ere  demanded  bj.tb&  new  beaU  Ala* 
liliaa  aiHi*^I<)rid|i«V  Every.  ijievebaM  idio  tes^tified  on  thiii 
mbjeCfc;  says  he  wae  in  tfaertM^tof  paying  ^iie  eent  par  sample. 
Sbis  fikte  of  freight  teems  40  hdve  bef^«nifetili,«f^em  the  time 
HuLi  freight  was  $rit  demanded  fbr  c6tltou  e^mpVes,  to*tfatf  tixqe 
thai'these.j^oses  contuiuihg /itbpIaBi  w^To  offered  for-dupmenfe 
I  cBnrged  thr  Jury  thst  if  tfie^y  found  the  fact,  that  the-freight; 
for  eolton  salnf  les  was  one  oehtr  per  samplef  thaf  l^e  ptirhitilf 
M«ld  ik)t;^t  rid  of  this  freigbt  by  puHing  his  samples  in  a  box. 
I  don't  kijcAN'  that  the  reason  for  chij^girrg  this  TreigM; 'oaiitaf- 
fcct  the  question,  but  if  it  doe*  It  is*  Against  the  plaintiff, 'Ve- 
oaiise  the  advantage  to  thdC  mdrchant  is.tbe  fttfme  whether-th^ 
iampl^B  are  sent  loose  (fr  ih^f  box.  Xhat.  adfftnCcgie  «I  ''tinder- 
Utand  to  he  this  r  it  enaUes^norehants  to  ship  in  sailing  Teasels  fcnr 
a  less  freight  ihah  Ity  gtctoner,*  and.^et  he  aecures  the  benefit /Df 
Ac^steamer's.fipeed,  ai  he  can  seH  h^  tfbttqn  by  ssnkple  befoi^  it 
tefr«s.  Tbf  pirice  charged  by  -the  aC^tft^v  for  thistadriilitagid 
ia  Me  emtf^sev  s^ple— rcaa'it  ^  ^t^*  nerehant  may  u^ 
Menself  tf  th^  ateWnerV8p^^<^MR^uuQ]3,'iife'\;otl^  ^nd  avol*d  |ia^ 
kig'fof^lhe  adfanta^e^it^irnnBly.fatjAi^lliaiAaiDples  iaa-^^f 
Tbe'face  tidal;  cotton  sanlp1e$  is^^im^  .AeAtfojied  jh  the  pirtikted 
liat  icb'ee'to»tfvary  th^Kiuifskidnjitf^ti^JbpUie  ^«2a&2tdM=tIk(t^(ta« 
cent  ]u»r^dnmple  ^s  tlie't^igfainufifom^^  charged indpajd.fiiA' 
aam^eth'  F<fr  ^kiA^l^,  ^Ae/r^ltA;  a't«i^iiefeKt  is.lMVjr  ieum 
• ''Dees  inj^  <fwfe  'suppBse^tSit  jr*nterchirtt'  may'a'ybfd  the.pij^ 
Bfett  of  thrs^frei'ghtKjr  pntfibg  \^i  dhehf  m  !t  W)x  ?  €crtiin1y 
net.  Now  why  T  '  KoV  becati^e  f ea-ehests  are  nientionedon  tfie 
freight  £§t,  but  because  this  ia  the  usuul  freight  for' tearc&e$til« 
Thfe  pfilKjiple  Aejietids  tiponliic^/act-^not  upon  the  mimiier  ijx 
Irhich  t^e  Tact  \s  pr^Jvfeh.  ■  Hie*u«dcfl  flrfei|ht  may  fe'proren  b^ 
th*f^ci^l  rtst'-^butif  thft^  psjTliciifa*  article  Is  not'ppon  the 
fwightlisli  tb^  hsurtl  freight' may  be  proven*  bjr  witntjssesi  '1 
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tmtnXj  the  ^ip^io^ltn  of  tlcp  prlnoqBfo  depcnads  «tK*  die/nc 
•Ad  nottipM'tli4-9nMn<r^  W&kAl  ihe.  fiKt  nmj  be  provttt. 
Lei  It  1)9  aasqmed  that  t&tf  imnt  fMgbt  w  MitoH  IMifplei  "ww 
efie-'eeat  per  sample,  (tad  flil9'6tt^  -was  left  to  the  Jniy,)  then  I 
iay:  now,'  as  I  sl^d  td  the  Jtofy*  <m  the  trials  that' the  plaifltiff 
cannot  avoid  this  frdgbt'hy  potting  the'  samples  in  A  IPok:  One 
more  illustration  and  I  am  done  wUb  this  point. '  33ke  freight 
on  dead,  bodies  t  beNere^is  ten  dolblrs.  '  Dead  bodiear  tu^  net 
ii|ention(^  in  the  freight  list. '  Is  this  company  bound  to'canif 
dead  bodies,  and  the  freight  by  *th^  sizd  of  the  eoffib  or  bot  is 
wSiicli  4i)e  bodj^may  be  enelosed?  '  S^  much  iw  to  Ihe  fiitot  pro- 
position of  Counsel^  that  the  defendant  was  boniM}  as  a  4^!uiion 
carrier>  to  oac^  these  sattiples  ipr  freight  actiordng  to  their 
prints  rate  f(ftr  boxesi     ; 

The  eepond  pfopesttlon-  of  Goimsel  Is,  that  the  defendant  was 
bound  bj.the  epntracl^  of  tbe  Cccptain; 

JSnra  <)uestioilS'  arise  upon  this  proposifioli-^ne  of  fa<A :  did 
tiie  Captain  contract  ?  -  The  other  pf  .Law  r  if  the  Capta'n  diil 
cantn^ot^  yrsB  the  defendant  bound  bjr  his  doiftra^t? 

First.  Did  th6  Captain  cobtra^?  The  only  evideiiise  upon 
this  subjeet  is,  that  th^  Captain  ciom  4own  whilp.the  pliifidff 
oocd  ¥ritnees  were  talking  wiA  the  •  agent /)f  the  company^  for 
ab^ppihg  goods,  Mr.  Daily,  akid*iybo  had refv&eiT  to.rece^re  the 
boxes',  oh  the  grow^thi^  they  coi^mifietl  cotton  samples,  and 
said  to  plainti^  ^I'hav«  arh^i^ed'the  matteif  with&cr  agents'; 
we  .will  take.the.gooih  on  y^ur  tertes''.  Is  tbiaproof  of  acen* 
•tri^ctb^.  the  Captain  f  « I  tluak  pot; '  T9  nymind  j|r  onlj 
prjQtV^s  that  tbfii  CapUin  infsortted.ihe  plahitiiF  thai  the  i^al 
had  agreed  to,  r^oeive  his  b^oes^  If  ihe  agents  di^  so  agrOe,  the 
Capt.ain  could  tiaye  proven  the  fact,  ,b«t  no  fitich  proof  was  of- 
feredi  tf  the  Captain  did  pst  contract^  there  is  an  ^gFd  of  the 
matter.  I     ' 

I  hcnfever  charged  the  Jnry,  tibat  if  they  i«)Qn49  under  thcjtes- 
tknony,  th^t  the  defendant  h^  an  tlgent  pjre'sent  wloee  duty  it 
Vas  to  make  contracts  for  freight,,  that  the  df  fendant  woujd  net 
be  bdund  by  a  contract  ntade  Jb^  the  Qaptirin;  .  Mr.  *  Arnold 
proves  distinctly,  ^^  that  Pad^ford,  Fay  &  Co.  are  the  agents  of 
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to  receive  frei^^  Imt  thut  ik»  «g«nto  mAe  oK  6Mfr«i0e«  for 
fMi^".  The  IftQt  is  noi  ttated.io  tha  bnef^opf  t^B  teBtimoirir^ 
Inl  ifVM  muhialij  admitted  by  Cetmaeiin  tho'  argwBent*  of 
dui  Aiotfon,  ihai  M^.  ArtelcF  prored  Ihat  Mr^  FudelfeVd  and 
Mr.  !Fay  if«re  pari  owaara.-  Tkaso  gentleipen^'theny*  aooentbig 
tailie  tefltiibony  for  'ihaMMlToay  aad  as  ^ttita  59r<*th<k  «cW 
Majors,  mado  al>  oOniiMts  for  fk|i|^;-  I  lMimi%  ,iiiat'<V«fi6ft  i 
Tswsl'isintaiidad  tdbf  ovkj^OgJFMM^gMKMl  sMp^- andniw 
avBcn  4fe  Mt  imt^m^  trilh  ike  tMai|pt  of  thje^otfrgibi^  thoy  )are 
iMUad  by  tko  ooiiir«ets  of  tk^  «Mier,  pot^ithtftepidiiig  th#iAiip 
Maybe  at  dieir  placed tesiileiioe"*  ^B«ii  b«r#ihrpraof;li^ 
tb»l4he  owners  did  lAt^rlbre^  iPadeUbMl  imd  S'liyi  bejng^  paH 
omert,  ttiA  JPkdeUonly  fay  4^  dt  bebig  ngeata  for  the  otbef 
eiTMtt  iA  regard  ia  this  thtj  puiM#r  ef  inaktug  QtfUM^«  fqpT 
keigM*  •*•  •/    .'•,    '  ■  .V 

Bat  i^  is.  argued  that  <^.eooitaki|  ilsnge  shtFws  tUii4  thrma^ 
ter'b|Hi^ft'ge«ona'*i^athoriiy^  M^VtU  fMr$  bWitel  sntbority;is 
giVesy  ihe  party  net  itfbnned  o£it'ii4iat  48eot«A  by  imh  linii' 
itaiioB".  •<}r»ted^b«iia<he/parfyiD  tbisMetlK^iiafQtQied 
iC-iiT  «If  41m  Captmii  ha«  made  Oia  oevitrK^  (wbicb  I  d<iij;> 
}ff  ivh%t  aalhority  ^^id  her  «^e  it  ?  .  By  his  genefial  avtheiil^ 
as  xAaster  T  ^ot  at  afl.  -  On  the  eovtraryp  he  says^bat  bahad 
0mmged  it  mth  the  'agenU.  Is  not  ihje  notice  t(^  the  plaititiif ^ 
diaft  !ie«toimt4*'i>0^  aUdUttjtJt  ja  tft9  premises  as  lossferT  If 
the  agents  gave  him  special  auihority  to  make  l)ie  «ontr}ioi  i& 
Ihis  eas^^.  th«t  fact  eftght  to  l^aive  beei^  proven.  Noris  tl^s  ^e 
only  evidence  of  notice  to  the  plaiiiitif.  ^e  OFe^ing  prarioiit 
Mr,  AneM^^fonhed  tfae^plabtiff  ih$,\  he-  could  notiend  the 
boxc«B  vpless  <bey  were j>akl  far  as  Mntdes*  '  Wi9  finder.  La* 
vaMke  wtA^MTf^  offeting  ta  Air  AnMd  t^pi^  the  bs«alrat^ 
i£  marehAii4i/ie  pes  foot. «  Does;  «ot'  this  show  l^owledge*^ 
llr.  Lamar  tjfaat  M)r.  AnoM  ^^  . 

Ibis  question  of  noiiclB^  it  seems  t4  me,  ift  not  a  n ry  imj^or- 
tant  one^  under  the  faets.'of  thisxuuBe,  ia^smtich  as  the  botes 
wer^  not  aotaally  carried.  If  ttey  had  been  carried,  under  % 
-contract  "with  the-Captainr)  the  eoiipahy  wofdd  hate  been  boui(kd, 
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unl^fts  ihpy  could '  bring  home  mtice  to  tiie  plaintiff  tbat  tke 

Captain '  bad  DD  aatliority  t«  make  the  ooatni^iw     Bat  if  the 

Captain  makips  a  contract  which  he  is  not  anthmzed  to  make, 

a&4  the  owners  repudiate  the  contract  be/fore  it  it  eiiectU^cU  aad 

rsfiiSft  tor  carry  it  anto  effect^  they  only  do  what  they  hafve  the 

ligVt  to  do..    In  •such  a  caeo^  ^aad  that  ie  the  present  caae,)  the 

plaintiff^  torecover  damages,  nrast  jpnure  that  the  Captain  a^ted 

irhbin  the  scope  of  his  authority,   ^a  defendant  neadnot  proTt 

knowledge  in  the  plaintiff  tlmt^die  CapUia  had  na  siftbariiy. 

-The  right  to  reject  a  contract  mads  ibr  yM  wilhaiit  a«thority, 
depends  aot  i^pon  the  kiioufleige  of  {he  party  with' whom  the 
ceibtract  ia  made,  bat-  upon  the /art  that  thfe  ageni  had  no  as- 
Aority«  Whether,  thetefors,  the  GipUin  Inade--  this  costrsct 
by.  virtue  of  his  geiieral  authority  as  master^  or  by  virtus  of  a 
fepesiiA  authpr^y  ^ven  in  tUa  articular  case  mattera  wot,  is 
ihe  contract  ^as  repudiated  before  execution.  The  liability  of 
the  •bempany  must  depend  upon  their  right  to  repwdiaiti :  their 
ri^^Tepudiate  must  do^eaid  npon  th^  a^jthmily^if  ^ha  mss- 
ler  tQ  eonfract,  and  the  burthvn  of  prob^-  in  my  jidgiseBS,  Hs 
npon  the  plaintiff  to  prove  this  anthority.  He.has  not  done  so; 
on  the  contrary^  the  gencraj  aiithoritjv  of  the^  master  &as  btea 
negatived  by  the  testimony,  and  there  is  nql  «-()artiele  of  proof 
to  shoir  a  speeial  authority. 
:  The  Qiotion  for  new  4rial  is  refused.         • 

W.  B,  FLIHLIHO,  Jadge  KrD.  6a. 
■  •     •  ^  ■  ■-     ■  ■ 

Atvl  the  Counsel  for  plaintiff  tenders  his  bill  of  exceptions 
to  said  depisipn -and  says:  '  '. 

*lat.  That  his  Honor  erred  iii  refasingto  grant  «'new  trial,  on 
the  grounds -set  fi>rth4n  the  motion  of  the  phtintflT. 

2d.  That  his  Honor  erred  in  overrrnlm^  thr'thirel,  iiiwrth, 
fifth,  sixth,  seyevth  and  eighth  grounds  of  the  matioa.fiDr  a  new 
trial,  tcilder^d  by  the  Counsel  for  plaiittiff.     .  *        • 

Lloyd  &  Owskis  for  plaintiff  in  error. 

*  =t An' &  B.\ET0\7,  for  defendants.     ■       •  '.i  ■. 


"■'  i*'       ■■       ■    ■       .         ,»   ■   1. — 

^y  ^  •i^T^.-^LiOf  PKiKy  J.t  deli vmng  th6  'qiinioii.       \  -  ' 

'  ,1  .••••■.  .  ••  ^*»'      • . .  '    .rfif*'    •.••;.    '  •   .*     '•    .  •    rf». 

.  •{1.]  Ttodrgnmeikldf  thi9  otae  hte  tiilUii  »  fivettf  wiAn 

iMi\gcM-tfi(mg&  m«t  Hi4r4  m^  tkan  dick  tte  testkMtijr  aad*'tfa«  ^ 

jnjgment.tQ  41m  Oaaft  made  by  t)i#  pleftdinge*     Ver.tke  Mtlra  of 
attOMici;^  I  bewwitk  igsert  the*  dM^ndlioB  jnd  nvi^er  ttod;lt 

t|it-tfti»:  ••  ■  ■     •'■.;  V.    .-•■  ■  ■•   ^-      ♦■     •■  '.  •*■    •  -  .>->.--^': 

likiprSrovkmiNr.Sinmimb  St^am  .Navi|^laD'  QMpdbjT  -hcf^ 
enflamtgaifHMMr  ^itlow^Nm  tki%  tisrwiA:  gor  thg>^^h»<ii> 
Hm  ttkkl  Nmr  .York-Mid  SayaEniih  »tk9snrihf9f^\iMLeomput/^ 
a  iorpoialim .voder  tl^a  lihrs  of  lii4 fltato-of  ^ONargi^  ImAn 
gict«l  ik»  litanrqf  tte  raouftittHif^af  tfaj^  grinvaoMi  »l  he0Dlai> 
ftU/F  Ma^«a^tk>ii«lyiira»'tiie*Mrmif«kt'^^^ 
t«i  «tmtahipT;alled  tb^aMabaoanM,  4oifit:  a.  Meivnhip  phffag'* 
Ha^bMB-lihe  i»6rt  of  SataatahviB  Hm  St^  of^Oeofjgfii,  lAdiha 
p«iat^iWy«rk,  4a  Ae  Stale  of  HbV  l:t>rk,  fcr  the  efttlmge 
fad  jcowfvjmee  of  pa^hgeiliy:  find  alse'irf  IMi^l-lbr  a  ^^aee«- 
able  bire  and  reward,  between  saiif  porta,  atidMiiikg'''i»^-^Aa' 
Mnar  of  Baidi  ileaoMiblp  imd  advertiied  foi^  fr^iglii  for*  thd  aaitoe 
to^-A  VjsgFIC^'  fr<Matb«  said  part^of  S^¥aaiM|h«  to  tha  port  ift 
Ibw.  Y^^  f<7  ^ertauw  ip^aigedrdttted  by  said  ^endanty  agvaadt^ 
upMHead  p^itfibadi^a^^waa^tbm  and  d^mi)(i<)OBftvian..oaMtai^i 
aQ|iiu)yMt t».tf  tho 4«i<4i^md  UabUMes-by  the Ij^vl hnpoliad. 
xyj9lii^  Ml  siM^  f ofinpa  .c^ier  as  ^for^d. .  •    . 

Aii4  j^bereas,  aiso,  w|ule  tl^  aoid'N^w  X^i  aad  Savaimak 
Stean^'I^ai^aiiqp  Qampai](7  <?a8  such  omar  i^n^  proprietor.; 
and  svoh'^CMitOOvu'.'Carrier,  and  had  so  advertised  for  freight 
"with  certain  ratefa  bj  it  put  forth  and  published,  to  wit :  on  the 
twonty-eighth  day  of  -February,  itf  the  year  of  <mr  Lord  ^ae 
thousand  ^igbt  ^butdred  lafhl  fifiy-tw6/W  Within  tlie  'county 
^foresaid.  Yout .petitioner  being  dMiMs  of  sending- certain, 
taiwity  iito  boafes  hoti  the  por£  of  Sayannah'to  the  pefrt  of 
9ew  Yorlc^  eatt^ed  .ia  be  ^tmi  on  ,boa«rd  the-teid  atcfamfaip- 
A^Bbaiaa;  rW6  boxes  about  eight  ^^et  long '  wAA  twb  feet  wid% 
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Marked  Rob^C!olliii%-Ntw  Tqrit,mad  Am  Midliiere  revest- 
ed the  said  ITew  York  and  Sa¥«]iiiah  tkmok  Navigatioa  Oom- 
piUj  to  trmosfmri  tkeMidbovfli to  the  «Md  portioCKoir  Y«Ek| 
jMr  pofitkmor  tkoB  Mid  tlMro  toxidoiii^  to  thejMt^^ 
AMTMiiib  StouB  JfHiigkikm  Compimyiil^  fireij^  of  04idtaN 
€B|  oithor  liy  ntosiivo  of  woigk^  ai  bo^  forik  in  tkoi?  puUkdlBd 
iMqa  of  fr^gbt  N  Yet  tho  mM  Neir  York  adi  (fof«tttak  Stam 
MaTigation  Con^Muiy^  not  regifdift|;  ilft  duty  In  thai  bahal(' 
bttt  oontritiDf  to  defraud  and  -injaprb  yoor  Pe^ioaei;  did  Aot 
a»d  vaqld  not  ooprej  aii4  oany^  said  hostea  t^tba  aajd  port  of 
Kow  Y^wkj  bttt  revOTod  tte  md  houa  Aam  the  aai*  jemOi 
and  attMrtf  refiaild  to  traasport  and  epn^  ihe  aapif,  hy  wa&tim 
otwhioh  refiaal  o^hrsaid  Naw  Yerk/aBd.a^^  SteiikaN». 
igMMB  Company/aod  of  its  breach  eCdnt^aa^i^^ 
riif  as  ktmm^ji^  jo«r  pMitiOMr  waa  jvit  to  d&reri'aa 
iitMV^ga^  ai|d  dM^fago  aad  m  the  eiliplaTBieBt  0^ 
^  itMlK>i«  said  boxes  aad-re-ddp'the'Baaie^asd  wf  aho  jta»t 
If  4ilaxed')»Bdii))}iiradia  hk  biauMm  fiyr.^iat  he  waa  «mU« 
to  Belt «Uve)n  eoitonsat  latip  privet  a&djMbraMis,irf«-8aid  i»- 
faaal  of  the  iaid.  defendant  to  oen^,  the  behee  aSortflind,  oohH. 
tatting  tbe^tttapleatheveofL  t  x- 

Aad  :^onr  p^&tiotoer  m  fket  aaith  that  the  refiBal  of  the  «aid 
]liW«*Yovk  and  SavaBoah  Steam  -Navigation  Coa^iaBj,*  sal 
their  breach  of  datjaa  seek  cemttoii  oamer  as  afiNPesaid^  halh' 
MdaiMged  joor petitioMr in themimier a&resaidy  otte  thee- 
sand  dollars,  aad  therenpM  he  bfitt|a'S^(.  '  WbefefiQces  jetfl 
petitioner  prajs  prooees  m*ay  iasae  re^mring  the  said  Kev  Yoik 
and*  Savannah  iSteam  NSivigation  Company  to  appear  andsMi- 
tfsrer  in  the  premises.  ^   IjLOYD  A  OWENS, 

'<TH£  NKW  YORK  A1H>  SAVANlTAH^ 
STBAMNAVIGAWKCOilPAlfy     \,^  '^ 

..       GffAJlLM  A.'U  LAIUE.  J  ../       ' 

.  And  the  said  -defendant,  The  New '  York  lind  Sftvanhah. 
Steam  Navigation  Cen^panj,  by  its  Attorneys,  liSir  k  Bartow^ 
eonies  and  defends  the  wrong  and  iiijiury,  when,  be*  and  saytf 


tlifttihe  Mu)  ^fimdrat,  the.  New  Todc'4ad.8a¥tnnali  8te«i> 
ITaTigf^lioB  €(mtfMjf  le  Mi  gultj  of  die  ndd  ivppoeed  ffkt 
wees  akoye  laid  lo  its  eluurgcii  or  'i^  or  either  of  tkem^  m 
lay  part  thereeft  ^B  inaiiaer  «tid  fortn^  as  the  ilud  j^aiBti^^ 
above  thereof  CompfoiDed  against  it,  Anji  ef  thie  dio  said  4s» 
faidant  putfl  iiself  i|poi!k  the  o^vtitry^  &c.-  • 
.  V^Dd  for  further  ple»  in  this  behaJI^  hy  kwirf  of.  the  Cenr^ 
have  $rtf  had  ai)d  obU(hiedy  the  said  <lefendai4  says  that  tbs 
ludd  pkintiff  oi^t  not  further  'td  have  and.  inaintain.  his  8|tfi 
Mtioa  thereof  ^gaii^t  thi3  defendant^  becau^^  the  said  defeftd^ 
attt  sajTS^  that  if  there  wsfi  an/  such  refusal  bjr  this  defeadail 
to  transport  the  said  hoxes  of  4he  said  plaintifi^  as  ia.U^e  eaM 
plaintiff's  declaration  is  alleged^  the  same  .was  oeeasioaed  hy 
th^ waid  plnintiflf's  refusal,  en  his  pcui^  to  pay  asd  allow. to  thip 
defendant  the  usu^  and  (histonmry  charge  and  oompensation 
en  fiwigbts  for  the  -traiasportatioB  of'  samples  of  cottons,  whifh 
eonpesed  the  Qoytents  of  said  boxes,  aad  this  defendant  ia 
rea4y-to  verif;^.  Wherefore,  the  sai4  defendaHt  prays  yiidg' 
ment  if  the  said  pli^tiff  ought  furdler -to  have  or  nvsin'tain  Up 
said  action  thereof  against  this  defendant. 

I>efendan(*i  Attorneytu'- 
•  *  *     '.  ■ 

Thus  It  ^  be  perc^ive4,  that  Mr.  t^onarv^  the  plaiMiK 
•ekdmed  to  recover  damages  of  the*  defendants  as  comxqon  osbb- 
TWS,  for  Bot  transporting  two  boxes  in  tiie  steamship  Alabama 
.from  the  port  of  Savannah  to  the  pprtof  Now  York,  notwith- 
itandhig  a<res£0iiat)»le  hire  or  iceward  was.  tendered  for  saiil 
seryi^e)  acteriUng  to  specified  rates  agreed  ppoit  and  published 
hy  th#  d3^endant3.  The  defendants  pleaded  the  general  Issue, 
baA  insisted  tj^at  if  there  was  any  such  rdfhsal,  on  their  .part, 
Wthat  Gomplaijcied  of,  it  was..be^u8e  thoi>laiutiif  fa^ed.o):  ro^ 
fQ0(d  io.pay  the  ou8toi)»ary  compensation  for  ike  transpcMTta- 
ttDO  of  bk  goods. 

The  issue,'  Iherefeafe,  xjpi^de  by  the  plead»gs  is,  did  the  phu»- 
tiff  olfer  to  pay*  the  usual  rates  for , the  service  which  ho  jp#- 
g^it^d  t    tfbat  question)  we  think,.  HfUl  proj^riy  .submitted,  bgr 


£riii«r  «ff  «f»-M.  T.  «<8lir.>3t*(toair  Ni».  Ctoi 
ftii  Itomai*,  Jndge^  Fleming,  te  the  Jur^^  mdih^v^rdi^tkiric 

MoiMter,*  we  iHlJblk*  the  platlUiff  «««ed  niMkef  a  ^liMpprakw- 
lim^  «8  to  ihe-Aitit%  and  liabiliftea  of  the  6om|lB^;^  oonne^ltol 
iiitH4iM9llpaBfllK;tk>ii.  •      *.>.**  /. 

It  seems,  from  the  proof,  Hlftt  vcmetiMe'  nmce,  ksMd^Hk 
#eve  pnliKsbed  afed  oirctntated,  parp^ting  .to  contain  the  estftb- 
liBh^  rat^  of  freight-  b«t>pv«etr Vew  Ytrk  and*  SatanMdi,  hf 
iiif  stf^amshipB  Florida  and  Alabaftia.  Tc^lrarfl  'the  etoatf  ^ 
dkfelmt^s  this  itetB":  *^ Measurement -articles,  jio€  enHmcrafed 
ttbo^e,  such  as  bidxes,  &c.  per  feet,  12^."  •Under  this^itetn^ 
Mk  Loxnar  insisted  tm  Hh]pf>iiig  two  bot^,  whioh  were  ebsed 
wp  and  which -contained  2S00  cotton  samplcs/*as  ordinary  meiL 
Aandise,  at  twelve  a^d  a  hsclf  eent» per  foot,  &nd..no'«Mrtf. 
Ihe  rates  demanded  for  •cotton  safnplesj  b jt  the  boht,  Were  <»e 
Otnt  peir  sample.  The  mevcllMts  who  w^rt>  sworn  on  thertriBly 
teatilied  tlwrt  th^y  were  in  the  habit  of -^yiag  one  cefli*per 
WAple.  Mr.'libihd,  the  Witness- for  the 'plaintiff,  admits -that 
Iff  had  hoard  of  this,  aftid' i5elievedi  it  'to  haVe'  been*  the  rat* 
charged,  before  these  boKei  were  xAPefedx  Thhy  was  a  newbn* 
siness  wlrieh  had  dprnng  up  recently;  and  these  rate^  were  es- 
tablished in  order  that  those  who  shipped  cotton  by  the  steam- 
ers, should  have  an  advantage  over  those  who  shipped  by  the 
iailing  vessels^  Nothing*  was- charged  for  ^  samples  when 
ike  baleS'Were  shipped  by  the  sfccfamer.  J)ut"  to  eounteract  tife 
pntfereneo.g(ven  t9  the  steamers,  rl  had  become  ahabk  tofiMid 
Sftmprks,  by  the  steamer^  ef  cotton  on  board  Aie.  ^ilfafg  Tce- 
sels,  whioh  Ooald  be  %eld  by  the  samples;  iff  be  delivered  6b  )Cs 
arrival)  and  thoa  compete  with  that  oof  board  i;he  slearaei:^ 
-'  Was  it  right  that  the  pkintiff  should  derive  tbis  heticit^frOm 
the  transaotloB,  and  hot  make  adequate  (^mpem^tibn  ?  W-Mi 
thif  adventiticmfl  value  lattaeBed  to  these  cotton  ^mples^  shoidd 
Aey  not  hav6  been  ta^^d  higher  than  ordinary  mfttphandlae? 
Were  the  owners  of  these  steamships  to  be  compelled,  as  eCtal- 
tt<m  cari:iet%,  to  commit  p^uniary  Hilioide?  to  become  the  an* 
thors  of  tb^ir  oWn  tmdoing  ?  The  injury  reuniting  to  the  c^ 
^nyy  as  :vrell  as  the  benefit  aeerning  tO'tfae  B&ippers  of  cetlefl> 


i  ,       ■  ■ I , * 

L«n(r%t.  ffhn  N.  .Y:  A  Sat.  Bteaiarii^)  N*t.  Go. 

.  JQflifibcl  tbiA.'eMri^  chuige*  .  Eybii  the  pritittd  mlei  pvoyicM 
tiliat  if  extra  valuUe  padkagaB  were  shiM^etcty  theitl^hie  miift 
l)i»'dtfcIto|d,aad']MESd  fior  aoeocdingly ;  otherwil|^y  the^Uf^  would 
Mt.b6  Wd  xfiiipeiuuUe;  •  And  it  \b  too  Umited  «  ^iew  of  tile 
•d|(jeolto.)|cM  that'tlus  extra  v^Jnewiai  rettrittei  to  4be*j»-' 
tfimufi  liqfilirt  of  tbeartiele  merely, > ■ 

^  Kcioii  IketiKt  that'eh^eat*  ef  apeoie  were  reqaired,  if  ifl 
aaati^ta  bejnad^linowiiai  the  ofiee  of  the  agent,  befove  geng 
cttboiad,  it-  is oontebded  thal^tlter'articleB^  not  eouaerated^ 
«ii^  aader  iiie  JMad  of  ordiaaij'Bieitdiattdise.  Tkepreaidklg 
.  JMge  filt'lU8vp<»at,  we*  tkidc,  8trai|[[lj  •in  hn  icUm^  to 
•Avfwjr.  •  ''Re  IWVfucl')^  '^^^ ^ten  eanlftes  are  ttot 
iMJtioiiedf']»  die  pnated  list;  does  not  yary  tbe^qneAiony'^  ik$ 
fikt  he  eiMlUhed  tkat  ene  per  cent,  per  sttnple^is  Ike  fireigM 
«Mft>rMly  el^gMkaftdpaiifer  saaflea.*  Fair  exatfple^  the 
^Breil^t  em»  a  4JBa^ebe8t  ie  fi%  eents« '  D«faaii[^  •  one-s^^^ 
tMl  a  fawieh^rnt  mayaa^pid.  the  pnymeataf  <Mifre^ghe>  fcf  yit> 
^tbeeheetina.Wxt.  CevtaMynoi;.  'Waft  4fotheea«ie 
tea-chests  are  mentioned  in  the' freight  fist^  t^  heoaase  this  is 
the*iisiiaZ  freight  for  tea-chests..  The  principle  depends  upon 
ikefae%  net  upon  the  manaer  i^  Which  Ae  fa<^'is  proveA. 
The  nsoal  freight  may  be  proven  by  the  freight  list,  but  if  the 
particular  article  is  not  vpon  tke  freight  list,  the  usual  freight 
may  be  proven  by  witnesses.  Let  it  be  assumed  that  the  usImI 
fre^ht  on  cotton  samples  is  onidcent  per  sample  (and  tlfis  fact 
wae  Mt  to  the  Jurj)^^*!  sty  mlr^'lBW  i*  said  «lo  'me  Jury  on  Ihd 
tAl,  that  the  plaintiff  canflot  atml  Ais  fMtght,.b^  putting  the 
sataiples  in  a  box.  0#e  mote  iUostratien,  and  I  am  donewitii 
this  point.  The*  freight  on  dead  bodies  is,  I  believe,  ten  ifi^. 
lats.  Dead  bojfties  are  llot  mentidtfed  in  fhe  fright  list  \p^' 
^^ir^  coWa  wtfij^les).  U  iki9  coi»pa?^y^  tjyoijmcl  to  ^atif'. 
diMdJ^odies.atti^.&ei^  hgrt&e  «ise  of  the  coffin  octfaa  beo:'' 
inwliiriitbel^edy.msybe'eiudosedr  •  . 

I  win  only  add,'  that  the  law  which  force9  c6nmion  carrieoi 
to  tranfpoi;^  freight  aW>he  usu^I,  rates*,  is,  itself  an,  ^;^ptii^ 
to'tbe'Telunt&rjr  principle  upon  whrch^ot^r  coAtr^cts  jsfpB\ 
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6T8  ^fiU^RBMfi  teURT  OF  ttQltel^ 

. ; 1^, • i 

Brndwell,  OrdfiMurj,  4c.  ft.  8^c«r,rttteWif|nlribc  kc 

«  femd^fmd  cf  dtmb^  expedieHffjf.    We  iafe  -mriffiftg  to 

'  '«xten4  tke  docftribe  anj  further  tiifm  it  haft'^i^ime. 

'     WhedMr  Ca(>taiii  Ludlow,  tibe  m»6t6r  of  Atf  ▼etoel,'  w^ia- 

'«fliomed  to  «ish«  a  Special  agreement  .with  Mrl  Intaur,  vtlil)^ 

'^tolhig  freight,  at  the  plaee  of  the  resi4eiiee^)f  1lltr^«if  tfllktB 

and  agents  of  the  ship,  who  if&r^  peiMMfly'  fMiak%  iaMfhr- 

^;iiig  ill  die  Inatier  and  Tirtndly  r^MuBalivg'tke  fliiiiiiagi;  ii^ 

/indeed)  any  sack  nefe  made,  we  have  deeated.  itmmhommrj 

[  to  deeUU.    Saffiee  i^le  sajF,  that  thb  aetbi^/ia  net  hvbvgbtte 

:.  feeever  damages  At  the  hieseh  of  aaj  each  aiippdfced  agne- 

.  meot '  The  doottiM  apm  this  prait  will  beffaniid  U>  be  tmj 

elearly  stated  by  Ifr*  J'ieim^ra,  ill  his  Zreaabe  ea 

Xf  141, 147  aad  477^  aadtthe  &ot«»  thsr^  tiffaO^^   JMtU 

m  Shifping^  \%\^  twie  8i    jSltoiy  e»  Ag^ena^  |U&    6  Oiv- 

.  en's  Jiiy.  178.    11  »m.  M.  90.    ^PM^Mfp.  40fr  wd  8 

,.Aiii|fMr  (7.iAii4^.228^    Jn  tikis  last  eabe,  Jiidg^  iHM^  «b- 

^vfted  aa ji^  wsite  Ihis  bw^ieh  efi  the  etteneeHOiariftMel^kp^ 

:JuMi  eshaosted  alfc  the  leaniitig.o£  the^ixtoke  apon  ihiaflii]|ett. 

>    Jadgmeat  afirmed.   .  • 


Vo.  62.-vJAii£8  6.  Baadwbu.,  GtBdinaigr  «f  Ibe  GooMy^ 
Liberty,  plaimjiiff'in. error,. ««.  'Mary  SBseroBa,  administrft- 
.  tnz  of  WiUiank  Speaoe^,.  deceased,  defendant 

[1.]  A  judinnynt'whieh  is  fendejred  Ji>jr  a.  Qourt  hayipg  joriAdxctioo  of  |bc 

cause  and  tfate  j>akies,  binds  the^artias  oi^til^et  aside,  naVsHtiistaDdiiytte 

existence  of  irreg^tilartires  in  th)!''pYoceedirfg8  plKribus  U»\h%  jadgment,  pfo- 

* '    Tided  lliose'  {rregnlaritieB  art  suclk  as  JUy  ^  waSrvd  li j  parHei.    • 

[2.]  A  judgment  against  the  priadpal  i^frima^mej  ViMr'not  oonelwNe  tn- 

dcnce  agaizist  the  ^uretj.  • 

Debt,  in  LfBcrtySuperior  Court     Tried  before  Jttdj^  Fux- 
WOj.^pril  Terto,  1854. 


— J , 1 , 1— Lj- : 

ISib.w^  •»ja«tim  on  a  gii|«^di«Ei*a  JbgfMl,  brought  ugainirt/ 
ihe  »dministratriK..<>f  WjUiaBi'  &p&uwg  th^  isc^urilgr  w  iba*' 
boad,  for  a  sUwuianit  of  Samael  ^pen^er;-  the  gvardUn-    *  ' 

Or  tbe  trial  the  pi wtif  offered  in  evidence  a  .decide  ojf  tlu^ 
Saperior.  Court  of  Libert  county,  .render^  on  ;tbe.5tli  dajK.af 
Daoembar,  1848,  upon«a  btll£led  by  Jdionroi^  Mciveri  by'bia 
guardwi^  Henry.  M.  Stevens,  complainant,  against  Samuel 
Sp^Boer,  d^fei\dani,  who*  was  'the  gnardian  pf  Siiid  TiSiouxot  M<h . 
Irer,  ebarging  the  said  Samuel  Speqper  vi(h  waste  axid-/2ftw«- 
tamt  of  the  estate  and  effects. of  the  said  Monroe  Mclver,.  his 
aaid  ward.  Upon  which  bill  a  rulv.of  Goart  wiaa  ta^<n,  refer- 
ring the  si^d  9ase  to-  arbitration,  and  directing  that  the  said 
award  of  the  said  arbitration  ^hoold  Ue  entered  lip  as  t9ie  judg- 
ment and  decriS(p«of  the  (!o,urt ;.  which  eyidence  wa^  off^ri^  ^ 
proFC  the  devaitavit  and  indebtedness  of  the  said  Samnol  Spen- 
GeC|.giuyndi%n  to  his  said  w%rd,  Monroe  Mclver;.  to  the  adflus^ 
sioa  of  wbiob  teatimaay  fhe  defendant  o||jectfd  and  iasisCediDiai 
the  flame  ought  juot-to. be  adpdStted.  A  cert)^  copy  ^  the  . 
bood  of  said  Samud  S)iDneer,  a^  gukrdiaE,  and  JoliM,  *id  d^ 
crae,  the  origkiol  bill,  rule  of  refereaoe  ^  ajdbitration  apcf  award 
rendered,  are  hereitith  annexed." « The  plafaidif  insisted  thai'. 
aaid  evidenfia.  ought  to  bo-aiUnvtlad  on  Ibe  tiaaiof.siipd'fanie^^lk 
the  following  gpauidi:-.  . .  .  r     *      > 

lat..  Beoaui^  a'jvdgmantfer  4ae«le4retodeced'fg«iBiii  j^  g"<ar- 
diaa,'  aataUishing  adlavoifMir^r  amostitof  indebtedaeeiagaiaai' 
tWgaardiae^  im'favcvr  of  tb^  ward,  ia  admissible. |»fima</a0ft0i 
evideace  in  pm.  aet{on  ta  the  ^pardian'a  boAd,..  agMitt  fais  aor 
enrity  oBtke  boiidw     ,         •■  *     'V'        •.*>.••: 

!^  Boeuse  'the  defendant  oonld  nat  go  behind  the  dtorea>.v 
fnr  the  purpose  (>f*iaqnirfaag'int9.tbe'regulArily  of  the  daof^e,  or 
the  award  cm  Which  said  :de^rrae  wite  founded  and  reediird. 
And 'the  Court  did  -^er^ule  sidd' i)[K>tio^*and  exduded.  the  ' 
tealimony^on'thQ  frojsmd  ttot-thaorTile  of  Oonrt. referring  the 
aaid  oase  OkSqiUty  t0''ai4i)itnitk»,  required  the  awafd  Co  be  ta^  • 
ken  an4.r/nurnea:  ioC^^obi:!  at  knvst  thil!»y  di^^a  befere-  th# 
noKt  toite  of*  Gouct;    and  it-  ajIpBartng  frout'  the  dale  of 
thtf  awaied  Ihat  it  kUd  i^  been  ipetlimad  into^Oovt  thirty^ya 


540  CpPimPfrO^KFlaiOFfiHKMaU.'^ 

>■  I  : r-2 r— s 4— ?5 ■  ■     ' 


laitnuit  up,  ^  covM  iMt^  mfloittad  in  #ridtaM. 

Thto  pfaAoi^tkMi  oSidnd  to.proTe  by  pftrdL  Aat  Ae  ft»d-de- 
mk  HM  FeBder«d  mth  the^kdiywkdg^  titf  UMit  o^ih*  aid 
StBMiri  Speoeer,  wMeh.  motion  tbe  said  CMrt  oYer-mled,  aod 
refined  tlM  8iid  taatinioil^  and'didezclllde  the  mi^e.  Where* 
foreythe  said  plaintiff  closefi'liis  case  and  ihe  said-defiBodhlit 
mered  fer  ai  noii-Ad^,.^^^  ^  said  CoiM  accdrffinglyeidered. 

On  winch  deeisions  erroris  lassigned. 

Law  &  Bartow,  for.  plaintiff  ii^  error.    . 

W4RI)  &  O'wENfi  for'dpfendaAt.. 

■*•  .•        ■'••''*•• 

By  the  Cbuft.— "Bexning,  J.  delivering  the  e^ixnon.         - 
.         •  • .  ■  •  • 

Xit^  Any  judgment  whick  is  rendered  by  a  Qoaat  that  bar 
jorbnetien  of  the*  d^nse  ^i  ttre  fwrtiee^.biiids  the  partkB  until 
get  aside,  i^otwithatanding  the  ezuteme  of  irregularities  in  the 
preeeqdingSyrplrevious.totlie'^dgmelit,  tf  thoM  iiregulftritiee 
are  rae&'a^^tnaybe  waired*  by  parlies.  '{Bagertit$.  Evan9,9 
Go.  it:  145.     TUciervB.  Earrii,  l4  do.  Ifi.) . 

The.^deetl»9  in  question  in  this  ease^  was  r^ndlpMd'fay  a.Court 
which  had  jurisdiction  of  the  cause  and  the*patli||.  ■  •    • 

;nie Fttki^Oourt^ fefnfrnig^fte  eoos* tearbitnilien, did iM 
depm^et  ^  Court  of  jurisdietiOii  of  Ihe  eauee=— dM  no<r  |Mr  the 
ciM0e*^mt*ef*OoiM.  On  the  cAfiirarjr,  the  rule  in  terms  retail^ 
e4  the  oausetn  CoMrty  for  it  pr«nde4tha^  someAing  w^  to  he 
done  in  the  cnuse  in  the  Court  after  the  time, e£ the  vefeienoe, 
naa^ly :  that  the*4ward  was- te  be  rstiumed tbtfae  Ckmrt^  a^d 
bjv  Ao  Oourt  ibe  made  <he  jitdgBeTit*of  Ihe  C^mA. 

NdKhing  t)^tbi8«4rt  ooold  be  "done  in  atause  dot  in  Gouit?^ 
in-a  tause^bVer  which  <he  CourC  h^d'no  jjiffsdictioni 

Indeed,  tlie  pann^'w^lchnel  have  been'  put  vtft  of  .Coeitt 
by  Ihp.refere^ee,  eren  if  in  the  oi'ier  dP  refereiite  ike^,  tliere 
had-  BOi'beMi  'tfaiil  ejApms  >Qitentk>n  of  thd  efcuee.  .  A  jfifHerai 
referdaoe  woifer  ta'tuder  ef  Couft,  does  not-h»ve  the  wfect te 
put.ihe  «ef<Binred  eas6  out  of  iSoifrt  *  That  efibet  k|M«eBtcd^* 


BAY'XKisfABrnxvikr  nttfc'  <H6.     sAr 


•— ^1^1— —  III  ■■'.  ■■ ■!■■  I       III  ',    H'"       ■  !■  *— H***— — — — ^— ^■^■■^^ 

■    ■  — •— ; —  '  «» 

ire  «dopied  hj  tKe  A*ct  of  1T84L.  Ae  d04^  aeetioii  <rf  the  Acfr 
oC'1790;  18  in  these  w(Dvd8,4n*p(Art :  ^In  ^Hlnaltcro  rahmitted 
toMfereQee  b^  p«F(ietfina  eak  imder  a*nde,of  Cdnrt,  or  other- 
agreement  signed  by  the  parties,  jndgjBieiitr  shaft  be  entered  «p 
by  thfr>party>  in  whose  fitTor  the  aiward  is  giTei,  and  ezecUion 
shril  issne  for  the  snftis  awarded  to  be  paid,  as  they  respectiTely 
bedbme  dae,  and  to*  be  levied  on  the  property  of  ^he  par^ 
against  whom  the  judgment  shall  layeteen  entered  Up;  and 
saeh  oth^r  pro<)eMing6  shall  be  had  theHson  by  the  Gojirt,  as 
in  eases  of  jlidgments  ^entered  up  on  verdiots  of  Juries".*  'Ke^ 
cording  t»  these  word^  a  Court  no  mere  kses  Jiarisdietion  of  a 
caus^  by  committii^  it  t6  arbitrators,  than  it  does  by  <eonumt-^ 
ting  it  to  a  Jury. 

This  Statute  applies  to  Courts  of  Law;  still,  it  governs  Courts 
of  Eqnifjr,  for  it  is  the  business  of  ISqui^  ib  follow  the  Law. 

A,nd  the  law  of  oufiidoption  is  n9t  different,  in  this  respect,  from 
the  Statute.  *  By  that  law,  the  jurisdiction  of  causes,  whether 
they  be  pending  in  Courts  of  Law  or  Courts  of  Equity,  i^  not 
lost  l^  a  reference  of  tinp  qaus^  tp  arbitra|;ion.     {R^8$el  on  , 
Arlntrator9^68tyi;5^'6,)  .    * 

The  Court,  the;i|/endering  this  decree,  hdAjurudicHan  of  the 
cauee  and  of  the  paipdest^  «        '        . 

The  decree,  hqwever,  was  pre<;eded  by  an  irreg|ulan^/ 
7he  awArd  on  which  it  was  founded  had  been-oMered  to*  be 
returned  to  Oo^  ^^J  4^7^  before  a  p^icular  term ;  wh^se- 
as,  in  fa%t,  it  had  not  been  returned  thirty  days  before  that 
tenaa.  Waa  thedecree  good  until  set  avde,  fiotwithstaiiding  this, 
irregularity  2  It  w^  .  The  tiaie  for  making  an  award  may  be 
enlarged  by  confent  of  parties— by  consent,  either  express  mr 

.Tbia  krregidarily,  tbevefof  e,  was  one  which  the  parties  might 
wmre. 

It  fellows,*  from  the  general  prinoiple  first  laid  down,  that  the* 
deev«a>  was  good  tatil  M -alide* 

[2.]  ^t  a  decree  er  Judgment  wUA  hMi  «krfri»eipal^  isi 


Tliifl  deeree  beuncbSKimiel  Spenoer,  iriio  wis  a  pwty:  16  Uy 
and  ke  was'ihe  guardian  aod-tha-prinoi^FiB  tllo  goMrdiift'i^ 
bond;,  and  Willinm  Bpei^ser,  the  intestate  of  Maiy  SpcneoTy, 
the  administratrue^  irha  the  enretj  of  Samuel  on  that  bond*  ' 

The  decree,  therefore,  was  prima  facU  evidence  against  her^ 
'  ^Aiid  so  it  seems  that  the  Court  bekiw  was  wrong  in  not  a&- 
milting  the  de<»ree  in  eridente. 

There  ought,  therefore,  to  be  a  new  Uial-^Htod  as  gn  thai 
the  dbcree  wiU  be  admitted  as  evidence,  it  becomes  unnecessaiy 
to  decide  the  (fuestion  whetfabrtibe  |MArot  evidence  oflfered  to 
render  the  decree  admissible,  was  itsdif  admissilfle. 


No.  08.^-Thobia6  G.  Briolbau,  plaintiff  in  error,  v$.  Thb. 
South  TyESTERN  ^ail-road  Bank,*  defendant. 

[1.]  a  bond  under  seal  is,  hj  the  laws  of  South  CufoUiMS  atiignabto-  bj  hi- 

donemeot,  in*  blank,  thereon.    .  ^ 
[3.]  It  is  well  settled  in  South  Garoli^  that  a  hojud^jn^j  be  tcl^ulferred  bj 

assignment  not  under  seal. 

[3.]  A  power  of  Attorney  to  transfer  a  bond  uhi^r  seid,  ne^  not,  ^ta^'  be 
olkAer  seal.  '  ■•.••*•  i  • 

[4.]  Wiicf^e  H  A^,  the  original  pajeis  of  a  bohd^  had  ifansfetfed  the  same'to* 
F  K  H ;  and>  aftertMurds,  and  when  saiil  bond'  (beiaf  u  vegoti^bie  &i«tm*, 
meAt)  had  been,  bj  the  assignee,  pegotiated  a^d  assigned  te  » third  pertj, 
the  said  HAM  made  an  entry  of  satisfttctioi^a^to  s^d.lfbnd,  ifi  the  Secre- 
tary of  State's  office,  in  Charleston,  S.^^arolina :  Held,  that  said  entry  coi&d 
DO^o^nttD  tb  defeat  (he  righft  of  third  p^^oW,  dtirived  dnder  said  i 
ment. 


Motion  to  distribute  money,  in  >Ckatbam  iBiipecior*  CMrt' 


of  the  Coi«tgr*or€hath«i%  «b  1;^  JhaFthiiM  uldir  ike  order-^f 
i«li6  9#Brt  Skis  ^  eC  lu^^r  if^  AafrMwdrof  the  Mdeof 
f  onrtain  -dmrea^  8oU  undar'.iMtailoiiiire  -^f  Inoi^lBagei,.  one  im  hr 

•  wrefijlke.  SmIK  WeNtexii  lU^MiUl  Bud^'  sgaiiitt  Bawlel 

Dr.  (FhQiMftA.  :JP)rloleeki;  ^  im^kw^t  Sfttd  O^utt^le 
iiiDtMh«<n>t  'jmlm /qpretfoMHilk  -  ^    ^ ^-^      '"^    •  % 

*  ;:!nief>MlM[iaerfef  yeiwtedMuitit-  flOTii^tibe  ftUoiiifag 

Mvei),  in  the  State  of  South  Caroliaa,  the  Blaves  were  b^^Mj 

.    .&i  eighteen  kudMd -994 -ikxftjMi^ 

cobaideratioD  of  James  Hamilton'^  having  assomed  vili^>My. 
- JHeni  4)i^aA«id»*4bitod^*li^  ilM>*y  af.#Mlarf»  €J{^htoM  han- 
'8red  and  thirtj-seven,  for  twelve  tbonsand  dollars,  (b^rig^a 
.0f^ ^ the fM^aMrOMf 7 efyAe  un|i>ii)^-#lir(cfc  he  wM the 

secoritjy  tnipS&nred  tbasaid^kves'to  ilie.said  James- Hanfl- 


%  aJiiiiii>niidlki^wigsfciltfiM:»<t^ili^i»1»1l^^  Thlfaias 
4^0;  rByaekan,  l»,ie«*e-fci»*iailM»  a#  wtdemr  of  4  utilUt 9br 

tea  thousand  dollars,  (apart  ^^•^l ulniwu  afcoiwy,)  lAdtOi 

wan  dliiiMlM»l||t>'ikd  Ikalc-of  the  State  of  South  Carolma, 
^add  wiiiik  wis  tfam^iMf  tto  i^iwliiiy  »f  <fce'ie|{WiM^piayy 

to  Hem;^^.  3fiddleun,  niT  'ov^iMb  jSinittt  WOObM  'iris 

iodeiMii  inrUir1jle-dkn& 

•Ontke'twmty-eilifa^k  day<€  Mtfrolc,  eighW^liuiidrtd' and 
iMf-lMa,  7koiia^-€k  PlMI*l^«|8«^lk^8lMlttoa^4l^  Sf^e 
V  «f  Qiwrya^tka^egroititekig'thto  4b  Owiyi-  'foredd^dljhe 

laid  mortgage. 
9lai*ftA^Wii0*is  the  'MikrjfreBejited  by  the  defendant  la  er- 


On  the  first^ag^ Jaiteai^,  ^hleiH JMUdYMLADdtkiitjr^MM, 
S#«««l^$yi9>s^«*4lMi  Jules  Haoiilton  executed  their  bond  to 
to  Eeg^An  Mi4dtetoii,  fbf  tU  .imn  of  twelve  thousand  dol- 
lars, to  bopaid  t8«thioe  #q«ti^^MMaAdnatalmenfiB,  and  on  the 


day,  to.flecwre  th^piyuiiul  of  the' said  bo^  Shunsel  Prio- 
|eMi  mortgaged.ihciM  filu^  tgt  HeiurT*  A.  MUAktm. 

fnd  thirty^aeiPC^*  mmif  X  MiddletoB^  imdtr  an/ordei^  and 
deciweof  liyCfwtlfOhipyiyQf  OhtfriqAM,  aasig^d  and 
wdtraoBf#rredifae8Md.]toU:to  Fk«Mi»  Kialodi .  Soger  ud 
JRpMieia  KinUth,  jy  .!»»»<«■  viiAsr.eif  m6Z*M0.  ;- 
On  the  twQEty-fifdi  day  of  Jmmtj^  ^igJ^Um  )taMbad<  aad 

it  18  held  as  collateral  aecmil^  for  a not^  of  ffotfvy  IXiJraigpr, 
^daM«a  li^giid. rf  h»i>ry^  •#»«>  lw»dwJ^  liji*. ftriy- 


There  is  a  hlank  !■  tiKiiiMiH  .^wMiW  date  %<»  tlie.  mU 
boM»  at  A>li«im  ^^Amm  K^Ba^,  V  AMorm^t  Henrfr  A. 
Jlfiddbtoft.  .    ,r 

Variem  nay  i^ti'ara  iidewi^  ^pwa.  lh»eii»toiid»  as  M- 
Ifiw;*  ;  .  *    •* 

Okthe  tirelJ^  of  Ja«Mi7,  elglitoiNi  famdnff  1^ 
aja  iiidoraenieAt<of  eight'bimdl«d.aBd  fl)rty  dollars^  hy 

CM.  FUfiMAN,  Cashieiv^ 

.Ifta  thtf<y4|rat  <tf  Jaijiy^fciii  HnMiili  iitaw  far  Aa  fcat 
jBstalHieiit  of  .di»  ktmdf  aBdiiilaM«'<ai  A^^saiib,  tMplj.thMe 
.^pOarfi  an4  f»vjoft3»*ei|^«^ 

.9iitbe.»»».tfJaiito«j^  ej^ee«ha>dipa(^ 
^  h]iivdiai4Mi4  SMrty^WHara^  fotoene  jaifer'#  Merest. 

C.  M.  Jn}3|HAN,  dukier. 

Oq  tb^  fi^  of  February,  eighteen  h^i^ted  and  Airty-nine, 
feof  thejasai^;atid.MEeat|^ilpef  iMars  mA  ^thjaty-tinee  ^elll^ 
(^r  soQeQdiiistiilwMt  aad  iii4l»rtsi  fr<H»  ^  fii#t  of  J»maiary4e 
date.  .   •  .  .    c 

On  the  fifth  ef^Febrvary,  eighten  hundred  and  forCy-twc^  IWo 
huadrad  jad  eig^iy  deflaBiai  ibll  of  flie  fatefeiti 

ir.  M.  MIBD&BTON,  Agtat  for 
.HMrRTrA*  K1!DT)L1T0«;-   ' 
.  v..  •  «d  FEA»CiaK!"BU(3fBR:     •  •- • 


PrioIlM  M.  "die  Soirtk  WeMMn  lUU-rMul  9^0. 

Ill  • »    »■ 

On  the  ^intk  of  Msreh;  eij^teen  bandied  «nd  foct;^ jhno,  five 
hundred  and  sixty  dollarsy  ibr  interest  to  first*  oCFehmij 
kst  •..'•.:'• 

HWRY  A.  MIDDLETOK. 

On*  the  thirtieth  day  of  JKIarch,  eighteen  .hmxdred- and  ferty^ 
tiro,  Henry.  A\  Middleton,  under  a  decree'  of  the '  Ooart  of 
Chaneery,  assigned  the  mortgage  to  Francis  Kinloidi  tod*  Fran- 
ejs  Kinloch  Hoger: 

On  .the'  second  day  of  February-,  eighteen  hi^dred  aiid  fifty^ 
three,  the  South  Western-  Bail-road  Badk,  .by  affidavit  ufhcler 
the  Statutes  of  Georgia,  foreclosed  the  wd  mortgage  hfltdte, 
Montgomery  Gumming,  one  of  the  Justices,  of  the  Inferior 
Ooi|rt  of  Chatham  County. 

It  appeared  in  evidence, '  that«  on  the  twelfth  of  Februaryi 
eighteen  hundred  and  forty-four,  Henry  A.  Middleton  had  in" 
dorsed.upon  the  records,  in  the  Secsetary  of  State's  OfBce,  in 
Charleston,  ^^  satisfied  in  full,*  and  discharjged,  togiBther  withnhe 
bond  seeared  thei;pby." 

This  bond  had  been  transferred  to.  tl^e  South  W,Ci$tem  Rail-i 
rood  Baidc,  as  collateral  sieurity  for  debt  due  *by  Lynch  Ham- 
ilton, dated  tjie.  firdt  day  of- March,  eighteen  hunSred*  and  forty- 


All  of  these  transactions,  saire  the' foreeioswes,  ociAnred  kt 
Oo  State  of  SoutibOMfoUna. 

¥nder  the  above  statement  of  facts,  his  Hqoor,  JFudge  Flbx- 
nro,  pronounced  the  fbUowing  decision:/ 
•      •  " , 

On  the  first  day  of  January,  e%hleen  hundred  and  thirty^ 
aoren,  Samuel  {^rioleaU  purchased  certain  negroes  from  Henry 
A.  A^ddleton,  and  gave  his  bond  for  the  purchase-ntoney,  which* 
loud  was*  secured  by  a  mortgage  oC  the  negroes  purchaiibd.* 
Tins  moitga'go  having  been  foreclosed  by  the  South  Western 
Rail-road  B^nk)  the  proceeds  of  the  sale  are  claimed  by  Thomao 
O.  Prioleau,  under  mortgage  jE.  fa*  against  James  Hamilton^ 

I  will  state  briefly,  how  each  party  claims  this  money.     Tho 
Soiith  Western  RsiUoad  Bank  claims  tiutt  Henry  A.  Middle 
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ton;  tbfr^yi6  of^AisBbMidy  imder^the  Decree  o£  the  Cotut  of 
GSbftiieerj  dT  Cherieatoo,  aesigned  ihia  bond  and  the^mortig&gt 
secmrinf^it,  to  Franois  K.  Huger  and  Francis  Kinloch  as  troft- 
tees  ^dbt  aud  de^ee.  Thai  Francis  K.  Huger,  as  snrviiang 
trttste^,  ^EMlorsed  said  bond,  in^blan^  and  delivered « the  same 
to  the  Bank  of  Ghavleston  as  x>ollateral  secority.  That  the 
Bank  of.rOharleston  delivered  said,  Jinrnd  and  mortgage,  so  in- 
dorsed in  blank,  to  them  the  said  South  Western  Baiil-road 
Bankt  by  whicK  they  became  the  owners  and  «propriei()r8  lof 
said  bond  and  mortgage — that  a»  such  owners  ai^d  prb{irletan, 
th^y  have  .foreclosed  the  mortgfige,  and  are  entitle^  tJb  the 
proceeds  of  the  sale  under  their  mottgaLgefi.  /a. 

Thomas  G^.  Prioleau  claims :  That  James  Hamilton  puro^ 
sed  the. said  negroes,  from  Samuel  Prioleau^  and  mortgaged 
them  to  him  (Thomas  G.)  and  that  he  is  entitled  to  the  pro- 
ceede  of  .the  sale,  first,  because  the  South-  We^t^m  Bail-road 
Battk  had  no  legal  title  to  the  bond  and  mortgage,  and  there- 
fore could  not  foreclose  it;  second,  that  said*,  bend  and  ^mort- 
gage had  b^en  f«lly  paid  off  and  -  dischargecL  "Oa  these 
grounds  Thomas  t}«  Prioleau  claims  that  this  money  ahoidd  be 
paid.onrer  to  hie  nopt^age  /!.  .Ah  v$.  Jamea  Hamilton. 

Two  questions  are  thus  presented  for  my  decision:  first,  had 
the  South  Western  Bail-road  Bank  a  legal  title  to  this  bond 
and  mortgage  at  the  time  of  forecloeore?  Second,  has  the 
said  bond  and  mertjj&ge  been  paid  off  and  discharged? 

First,  as  to  the  titte  of  the  South  Western  Bail-road*  BanL 
The  papers  before  me  show,  that  Hei^ry  A.  Middleton,  under 
the  cndet.^nd  decree  of  the  jCeurt  pf  €hancery  of  Gfaarlcston, 
aasigned  this  bond  and  moi^tgage  to  FrancM:  K.  Huger  3nd 
Francis  Kinloch,  as.  trustees  under  said  decree.  I  do  oo^un- 
derdtand  that  the  Talidhy.  of  this  assignment  is  called  in  ques^ 
tioB.  Bven  admitting  that'bondft  are  not  negotiable,-  and  that 
therefore^  Henry  A.  Middleton  could  not,  of  himself,  convey,  the* 
legal  titie  in  thia  bond;  yet  I  apprehend,  that  a  Court  of  Chan- 
cer^, in  a  ease  .where  justice  and  equity<  jpequired  it,  may,  |)y 
its  decree,  vest  the  legal  title  to  a  bond  in  trustees,  and  thi^ 
the  said  trustees  coukl^  in  their  own  names,  Cbllect  aaid  bittd^ 
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&r  the  benefit  of  dieitviigt  e^ttfte.-  C/Oiinsel^  lioweitr,)2&  I  tnn- 
identand  hixn^  does  not  make  the  (^esfion-tipon  Ais  assignnitot^ 
4«it  upon  the  blank*  indorsement  of  Franois  K.  Huger,  mftFi- 
«ing  tniBtee,  by  Attmiej,  HBnry  A.  Middlelon.  Does  tiiisiii- 
donement  convey  tke  legal  title?  .•  Oonnsd  otnte&A  tfaM  it 
does  not,  for  twO' reasons:  first,  becaott^  bondd  ar^n^t  negotil^ 
Ua;  second^  becsanse  if  negotiable,  it  being  a  seiif  ed  ixcAn- 
jQ^n^  the  indorsementvhooU^l^  ander  seal  ^'  ar  if  tfa^o  laddM^- 
gaunt  neednot  be  under  seai^  yet  that  being  in^oned^tfyAttar- 
mify  the  poiwerof  the  Attorney  to  iivdenesbaald  ke  undep  seal. 
.  At  Cdmmen^LaWf  bonds  are  not  negotiiAle,  batioiir  fikatvie 
has  made.Aem  aegotiaUe  in  a  partiei^r-wajy  jdz  r  by  ifuhr$^ 
mefkt.  (CM'^JH^  619.)  True,  the  StatOte'ii^akeirtfaevi  ne- 
gotiable^ in  sacbmqrnnev  and  nD<}er  sock  restrictions  as  ara  pra- 
SKsribed-  in  the  case^^pvomiasofy  n6tes ;  afcd^TamiBSorj^  notes, 
4»  tife  .negotiable,  must- cohtnin  niffotuAie  wordi,  mi^r^uirmi 
^fhe'Slatiito  ofAnne.  (1  jr<$%,  286.)  Tka  only  ttsgotia- 
file  irords  mentiened  in  the  .Statote  ai  A$me  are  ^^ardai-"  and 
^bearer^' ;  mnstiheitr  abodd  contain  tho  word  **order"  ar  Ae 
trerd**^  bearer",  in  ofd^p  t5  be  ne^tialik-  by  indsWcment  undcftr 
aor  Sutnte  7-  •  I  think  i^ot.  Undonbt^%  there  mitst  be  tiego^ 
tia&le  words,  but  I  think  any  word  aqmralenr  to  the-  wWdb 
tsed  in  th^  Statute  of  Awne  wovM  be  soffieieiit.  Is-not  aa- 
«gns  ^  negotiable  word  ?  la  iV  fiot  equivalent  to  tke  wriird  *or- 
jtor?/K  I  promise V) pay  A  B  orlfis  assignsy  da  I  not  protti- 
ise  to  p9Lj  any  'one  to  whqin'  he  may  order  it  paid  ?  -I  never 
aaw  a  bond  payaVle  to  ordar  or  bearer,  «nd  I  never  saw  4  pro- 
missory note  payable  to* assigns,  and  yet  thestainte  makel 
bonds  n^tiable  by  indorsement^  in  tfafr  samd  manner  as  fro- 
nlssory  notes.  I  cannot  snppose^thlat  die  Lc^gidatare  dpoke  ^ 
these  instaraments  othei*wise  than'  Us  they  were  known  isoally 
io  eosi.  The  statute  is  nnmeaning,  unless  the  Legislature  izki- 
tended  to  make-  bonds  payable  -to  assigns,  negotiable  by  iji- 
dorsement,  in  th^  same  manner  as  notes  payable  to  order  were 
n^otiable  hf  indorsement.  -  -Any  other- construction,  it  seems 
ta  me^  wonld'  malte  the*  statute  alhullity,  for  l)onds  are  nevet 
olada  Si^T^He  ta  ord^  or  beartfr-^^^at  least  Ih&ve  never  sten 


'888  iVPBraCB  COURT  OF  GBOBOIA. 

PiMmh  m.  The  66iith  Wettem  BiilHcoad  Buk. 

#iich  a  boiMl.-  .  This  tieir,  I  thiilk,  is  indiveedj  rastamed  bj  tbe 
eafl^  in  1«6  KMy^  76 ;  for  Ihe  Oburl  there,  in  deeiding  that  a 
liil  ef  sale  is  not  ntegotiable  idlder  our  Statote,  pats  die  ded»> 
ioti  net  upon  the  gponnd  that  a-bill  of  sale  does  nol  eontadn4lle 
woiQ  order  or  beaYer,.bat  npon  the  ^nnd  that  the  Stalnte  in- 
Aides-only  Htpiidated  demandif&r  the  pajftnetU  of  manejf  4r 
9&dikairti^0ofprop€Hg.  From  this,! infer thatrbnt for  tiiisfiKt, 
Wk  of  8^16  would  haye  been  negotiable;  that  is,  negotiable  al- 
ihei]^h  they  do  not  oontain  the  if  onk  order  or  bearer^ .  My  de- 
dakm^hen-iiy  that*a  bondpayaflble  to'AB  orhis'asa^ins,  mij 
be  negotiated  by  indorsemenl,  in  the  same  numner  as  a  nole 
^yaUe  to  ordet  may  be  n^;6tiable  byiiddoniemeni.^ 

The  n6zt*4)Aestion  is,  has  this  bondbeen'iibdorpe^?**  TKein- 
tenement  is  in  these  words:  '^Ifraneis  K. .  Hnger,  per  JLttor- 
ney^  Henry  A.  MkTdleton".  The  proposition  of  Conosel-hen 
IS,  if  I  remember  it,  that  Ae  bond'being  imdai*  seal)  tbe  i^- 
dflffsement  mnst  be  under  seal.  To  this  I  reply,  tb«t-the8ta^ 
Ue  does  not  say  so. '.  The  negotiability  of  bonds  'w  entirdy 
the  oreatnre  of  Statute.  If  the  Statute-  mdLes  bonds  to^ptia- 
ble  by  indorsement  I  may  ^o4  add  to  tin  Statute  the  Words, 
^  undef  seal".  Kiis,  It  "seems,  to  me^  would  be  an  act  ef  judi- 
cial legislation.  Promissory 'notes  are  negc^tiable  by  indorse- 
mtot  not  under  $eal;  the  Statute  makes  bonds  negotiable  in 
tihe  same  mannqr  as  promissory  notes-;  that  is  to  say,  ACgotb- 
ble  by  indolrsemenC  not  uiider  Meal.  Th€  second  propomtion 
of  Counsel  is^  that  if  the  indorsement  need  not  be  nn^  seal, 
yet  that  beilig  indorsed  by  Attorney,  ^<d  ptndtr  of  thfi  Attorn^ 
should  be  under  seal.  I  grant  that  an  Attorney,  tp  bind  his 
prtncipi^  under  seal,  ihust  have  a  power  under  seal :  but  as  the 
ixldorsement  need  not  be  under  seal,  neitiier  is  it  necessary  thM 
the  power  to  make  it  shodd  be*  under,  seal.  Besides,  what 
tight  have  third  parties  to  make  thiiT  question  7  .  The  power  4)f 
Middleton  to  sign  Huger's  name,  it  seems  tome,  can  only  be 
denied  by  Huger  himself^  Or  some  OAe  standihg  in  his  place. 

The  last  (Question  for  my  decision  is,  whether  this  bond  has 
been  paid  off  and  discharged  ?  On  the  twelfibh  day  of  Febn- 
ary,  eighteen  hundred  and  fokty-fbur,  Henxy  A.  MiAdletoo  en- 
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tased  fidl  qathfaction  of  .dda  bpad  and  mortgage  on  the  re- 
eords  in  the  8ecietaif--of  State's  office,  Ofaarleston^  SoiKh  Cai^ 
olina.  The  South  Westem  Rail-road  Bank-easie  to  the  ^^mt 
eaMon  of  this^ondandmortgage,  eubseqtiei^t to  1^  entry  orae 
mtmtt^on.  Was  thtbond  pi^d  wh^  th^Sentii  WestemJU^ 
road  Btok  received  it?  This  depends  upon  the  qtoetim, 
ivbether  H.  A.  Middktoo'^had  the  right  to  enter  aatisfaotion 
at  the  time  it  waa  entered;  and  this  right»  de^nds  npqp  i)ie 
fSMt  whether  tibe  bond^^  the  time  of  t^  satisfactton^  had  beefi 
Begotiated;  and  in  jj^a  l^fifla.of  tl^e  Bani  ^  Oharleetdn.  The 
Mank  iAdorsement  upon.  Ike  !>«»&•  has  ne  dut^.;  but  %  fne«#- 
ra&duiA  upon  the  bond  sti9ws  that  it  was  held!  hj  the  Bank  t€ 
€flutfleBto»  as  coUateiTdrMeufftj  for  tiie  paymetit  of  a  Jiote  da- 
tedoQ  the  tfeeond  of  January,  e^teen  htmdred  and  -fer^ 
tlme^.  Afl^I  n^t  anOimted  te  infer  thtft  tk^  l^ond.  wm  'A- 
4ei8ed^  and  in  the  hanib  of  tlra  Ba«k  ^  Cftcarle^ton,  at  41* 
4iit6 «f  the  note  liEHrvrlMk  iTwaJrlnddas  ecAstetal  w^fsmaHS^l 
There  is  ne.evidence  that  the  bond  ever  again  4»me  to  the  pei- 
aeision  of  Huger  or  Middleton,  or  that  they  ^er  had  the  right 
to  the  possession.  On  tjbie  oonfaraxjry  it  s^p^^rs*  fixHp  .the  afi- 
dftvit  of  James  0.  Holmes,  that  the  Bank  ef  Charleston^  in 
1846,  pasc(bd  the  bond  to  the.  South  Westem J^il-voad  Bade, 
who  received  it  as  collateral  secanty  for  a  deb(  dae  tiictfn.  the 
galisfaetien  by  Middleton,  then,  is  a  perfect  nullity.  Apply 
the  principles  conteiK^M  fbr  by  the  Counsel  to  Us  oiNi  tase, 
and  he  is  clearly  not  entitled  to  this  money.  He  claims  ander 
Bamikon's  assigunent  of  hulviU  of  sale  .fropr  Ptt<rfea«;  but 
VSh  of  sale  are  not  negotiable.  j(l  Kelfy^  75.)  Again,  in 
aknie  that  Middleton'a  power  ef  Attorney  to,  ipden^  should 
be  ]mder.seal>  and  yet,  he  claims  the.  benefit  of  a  sartisfactien 
entered  by  Middleton,  without  showing  any  authority  in  JUir 
dleton  to  ^ter  this^satipfaetion,* under  seid  cft  otherwise. 
.  It  is  ordered  diat  the  money  in  dispate  be  paid  oyer.  to4he 
Soudi  Westem  Sail-road  Bank  or  their  Attorneys. 

W.Tir.FLmiINQ^  Judge  KD.Cfeerfia. 
•Whereupon^  .Counsel  for  defendant  tacepted  io  the  said'de^ 
vision  and  judgm^it  of-thp  Court  MSkji  saya: 
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IfsL  Tliat  theOonrt  arFedJBx4eeidtQg.tbi^bolldB  won  iMg^^ 
Ibbld,  ii^  indotsementy  in  ike  saoitfiiuuiiMraB  notes  jpajaUeJto 
«dbr  Were  negptiaUe.by  indonwmeafl.. 

SiA.  Thatti^0^irter9edmdeeidfaigAai(al>otid,.altb^ 
muifir  seal)  'vraa  iiegii>tiaUe  u^^  4Br>M<l»rwibleJby  mdanteflHI 
BQtOHider  deal.  .  •        • 

..  adb  That  the  Ooort  en«d4^  diwHwiglhit-Aa aarifemnmt  rf 
ii<>oi|p[  waa  SQ|  Beeemury  in  owler  M  eowrej  tiie  l6gal,tilb% 
t^^teighee^^a  aimple  litaak  indonwnv^Hbefaig  aafidant. 
.  '#tli.  Xliat  the  ConM-me^  m  deMvg  ^  1b»  pomr  itf m 
i^Uoaej  to  traaifer  a  jKXttdtvDidar'aaal^ead^MtJABetf  Jke 


.  ;6tk.  Siat  di»,ep«rt  erred  in-  taeiCngilklMittiie  entry  of  aalii* 
&etkm  ef  ttelMpd«Dd*Bor^;age  waam¥idid^an<l.a8lShe-i^ 
aftreantd  do«>t  appear  ef  veeord^  it^i06(MaaA,hf.hi»  (km^ 
pnay*  tb«t  ti^  i£s  hfll  oC  esceptioie^  9V  b^ifeigneii.  andve» 
ti(M,  ^ reifuiirfby tketSt^tttteiA  a^dr.caai  vadeMd^pm^ 
did.***/    •    •  •»     •  ?^.  '    '   ..•   .,    •   .     .r       ,.     .    . 

r^-       .      •     .•        ^.  •.;••-        .         .      *  •  • 

"'Wailb  £  Ow«!rt,.fdr  j)l«int»1tt  er*br.  -  -^         *    • 


*]1aw  k  BARtDW,  for  defendant. 


p^ii^  (%fir£.— Ssu^BS)  J.^^Uyeringth^opu^^    *. 

:  ,-£oaietiung  was*  said  in  the  lurgnttent,  td  the  eff^.thil"ihi 
Cburt  h^Iow  had  decided  a  iquestion  of  <&et  whieh  dionld  have 
been'«ubmitted  ta  th,e  Jury;  Bat  this  ifas  tfot  insistiMon  ai 
error*  in  that  Courts  and  we  mast  confine  onneltes  ta  the  re- 
tMd. 

[1.]  The  firsts  ground  of  error  ksooght  to  onr  iatte&tion4y 
tlMt  record  is,'  the  deoisien  ofthe  Oonrt  thai  a*  bondittiddr  seal 
isassignable  by  indorsement  in  bliuik.   ,      .  •  / 

Xhe  bond  before  as  was  ezeeate4>  indoned  and  negotiated 
inc43he  State  of  South  Ohrolina ;  and;llie  law  of-that  Btatfe^the 
Ux  loci  eantractiiSf  m^ octroi  the  fsestiofeuv  '  ,^  ^    .i,  ■,•• 


-«., ^  «-j : : ^ 

« lyLetjOB^  iifen^  latertMH  whc^r  cor  2)K)t  thy  bjond  by  th«  l^w 
of  Aa  contmot,  was  negjttkii^lde.? 

It  is  macjie  p»^iJ)le  tp  the  payee  Mid  hi^Msigifi^  and  suok  m 
bond  i&^egotiable  in  Scmth  Catolina.  lad^d,  it  aeeioe  tbat 
Uk  Act.wasi  passed  by  the  Legislature  of  thi^t  State^  in  the  year, 
1808,  for  the  purpose  of  makipg  all  J)ondJB  xiegotiaUe,  however, 
laade  payable,  and  authorizing  the  assignee,  to  sue  upon  them. 
(Ji  ^ai^.215.  1  Brev.  Dig.  96.  Farmer  vb.  Baker  ^ 
Leachy  8  ^rer.  JS.  648.)  .      ' 

We  knoK  that  in  Georgia  such  an  instmmeDt  would  be-  nego- 
tMbile  by  tlj^e  terms  of  the  Act  of  1799.  2.  We  mnsfr  next  inquire 
whether  or  not  this,  bond  was  negotiable  by  blank  indorsements 
It  'would  seem,  that  ngon  elementary,  principles,  as  was  held  by. 
J«dgo  F.LEMiNa,  the  eflfeets  of  an  indorsement,  in.blaok,  upo^t 
any- negotiable  paper,  upon  an  ii^ryment  payable  to  A  B  and 
hifi  assigns,  for  example,  is  ^equivalent  to  a  transfei*  or  assign- 
ment of  the  same.  The  effect  of  it,,  is,  in  short,  but  a  permis^ 
sion  to  the  assignee  to  write  over  the  indorsefment  whatever  ia. 
necessary  to  give  him  ri^t  and  titl^.  8uoh  is  certainlj)r  the 
^gnificatioj^i  of  an  indorsement  iy)pn>  proooissory  note,  acpor- 
ding  to  the  Law  Merchant. 

At  all  events,  such  is  the  law  of  South. Carolina,  audit  gjotr- 
enis  this  question.  fStaney^t$l,McNeily  {Sarp.  R.  156.) 
,  It.js  made  the  law  oiour  State,  too,  if  it  were  not  so  upo» 
geneful  p^ci^es,  by  the  25th  section  of  the  Judiciary  Act  oC 
UP9,  Tv^ch  xlecUres.that  ^^all  bonds  and  other  specialties  and 
pix>mi88ory  notes,  and  other  liquidated  e^emands,  beiBtrin^  date 
since  the  9th  day  of  July,  1791,  whether  for  money  or  other 
tjlung,  shall  be  of  equal  dignity,  and  be  negotiable  by  indorae«» 
ment,  in  »v^h  fnann^  and  under  such  restrictions  ae  are  pre^ 
acr^bed  in  the  case  of  promissory  notes.'' 

.[2.]  W^  are  next  aske.d  todeojide,  whether,  or  not  a  bond  m|r 
der  seal  can  be  gassigned  or.  transferred  only  by  an  indorsement 
or  a4^igxuaent  under  seal.       ^ 

lEhojrule  that  a  sealed  iostcum^pfej(!AA  he  transferred  only  bjr 
a9  iqstrum^nt  und^r  s^  seems  not  toph^ye  been  weU'settl64 
Qfr:iuuversal7at  Qomtaon,  Law. ,,  {Oyok^^if^.  48&«    8  ^^  ^Jll 


s»t       uvtvaam  ooufti  <^  imMOSA. 
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7k0  same  appears  to  have  beea  i(gid>f  eirfopoed  obly  irtiisra 
the 'transfer  was  of  the  fee  to  real  eMale.  {Bunjfmi  m.JHtf^ 
9erefu,  11  Min.  984.    Z^tfvfOfiTt:  Cbfes^  16VbAfk  61.) 

However  this  may  be,  the  laW  is  wel)  settled  in*  South  Cv> 
olma,  that  a  bo^d  may  be  transferred  by  ussignHi^nt  QOt  ua- 
der*seaL    Si>teBtt  vs.  BullUy,  (1  M.  ^  McC.  250.) 

[8«]  It  was-alsoHnsisted  that  er^r  was  commktad  by  the 
Court  betow,  that  the  power  of  A'ttomey  to  transfer  a  bend 
imder  seal  need  not,  itself,  be  under  seal. 

This  point  Is  influenced  by  that  last  considered.  ^If  th^ 
payee  of  assignee  may  assign  without  a  Seal,  there  aeems  to  be 
no  good  relLSon  why  a. seal  is  necessary  to*the  appointment  of 
aB  agent  or*  Attorney  to  do  se'  foF  him — no  reason  why  greater 
aolvmnity  .should  be  required  in  the  qualification  of  the  agesi, 
than  in  the  execution  of  the  act  which  the  agent  is  to  perform. 
•  [4^]  Ai\d,  finally,  it  is  complainf  d  that  the  Court  erred  on 
holding  that  the  entry  of  satisfaction  on  the  bond  and  'mart- 
gage  was  invalid. 

The  ehtry  of  satibfactien  which  is  relied  upon  by  the  plam- 
tiffs*in  error,  was  made  by  Henry  A.  Midd!eton,'on  the  Ifith 
day  of  February,  1844,  in  the  Secret&ry  of  State's -oflice  m 
Charleston,  So.  Ci^olina.  It  aj^pears,  however,  from  the  jre- 
•ord  before  us,  that  on  the- 28th  day  Of  November,  1887,  un- 
der an  ord^  find  deci;ee  of  the  Coi^  of  Chancery,  Middleton 
assigned  and  transferred' this- bond  to  JB*rancis  'Kinloeh  Hug^r 
and  Francis  Einloch,  as  titistees ;  and  this  deciee  and  assign- 
ment appear,  here,  unhnpeachedtod  of  full  force  and  effect 
Svbsequently,  Francis  Kinloch  Huger,  by  Attorney,  asT  survi- 
ving-trustee,  indorsed  and  transferred  the*bond  to  th^Bank<tf 
Charleston;  from  whom  it  passed  to  the  .defendant  in  error. 
This  assignmept  to  the  Bank  of  Charleston,  as  appears  by  H 
memoranduih  on' the  bond,  was  made  on  the  2d  day  of  Janu- 
ary, 1848.     That  it  was  legal,  we  have  decided. . 

Under  these  circumstanoes  we  do  not  see,  Aor  have  we  heea 
told,  how  Henry  A.  Middl^toa  could  have  had  any  rights  after 
ke  had*9ssigned  the  boftd  in  6bedience  to  the  decree  direotiig 
Jhki  00  to  cto,  to  heave  lAiAi^tbaa  «ii^  ^  ii&fiy^^Mi^  and  tit 
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pecnaUj  do  we  not  see  how  this  could  hayo  affected  Ihe  righlB 
of  the  assignees  irfao  had  receiyed  a  n^otiable  WMsaitjy  by  -a 
prior  indorsement  and  assignment.  **       •  *     ' 

Let  the  judgtient  Be  affirmedi  **    ;         *  v  *    • 


i  ; 


Hb.  64. — John  BuRKHAijTiRJpknntiffm  e^(n>,\^:  Wclliai^Bi 
Edwards,  defendant.     *  *    '    •     •     t '  •  = 

(!«]'  A  pavtj  CAnnot  diA»>edit  his  owtt  Witndto— he'ttiay'sliow,  fiowere*;  thtH 
^.4lMtel^iadlfferellt/roBwhaltkewiiBflefc'hii«f|ilfed.  :     «  •'».*^ 

fj^l,'4^  ^H^ilT's  )lMd  ii  adiuMiblt  ift  tridepice^p-  eoUr,  ^T-I^)  -tfltheui^tw^ 
#  Itfcovyiamed  by  the  ese<;ation  «f d^  which  tt^e.prqBptf  jgrMA  sold* 
D J*  A.peraon  l)a.vi|ig  the  paramount  title  to.  Ijind,  who^not.  cnfi  aoqu^toces 
in  the  sale  of  it,  as  the  propej^j  of  anot|ier,  Jbut  encpnrages  the  .^one,  la 
'*  ^Aopped  from  aSterWard^  asserting  his'^gal  title  ag^iASI  a  purdias^^ 
if'^hea^hy  BteUagit  saUffiactorily  t^app%itf  tkaf  he  Wa*  .1|neriAf(  tik 
the  land  was  included  in  ^is  gr^^  ^^^  maiwijf  cofl^peoeation  /Or  ^h%  ii^ 
jqQr  ii^  has  occasioned  by  his  n^Btalie.    Qftenf^  '•   * . 

fA^I^  If  the  real^wi\^r  encenra^fs  another  to.  gr^t  ^  yift  of  his  lanA  'y  v^ 
'  cant,  i^d  to  occupy  it  /or  stven  y6ars  op  more,  by  (^nttiog  timber)  tr^s  a«^d 
^-*aij}irWOod,  all  the  tftaie  dialling;' it' as  hie  own;  it  ^(Shstitiites  sijpch  a  ]|f&ssiks- 
.  i  tim^  as  wiH  nlativB  hita.  a*ttatntoi^  title,  as  li^^ainst  the  picintlff  faimlHfr  v 
{6»]  i^ds  ms^  be  i#ice  grnted  for  sfan^'  practical  pniyoiest      "* '  # 

i  -'    • 

•••  ijeetment,  hi  Ttftnall  Supffrior  Court.  ^PrtCd  tefore'Jifdge 
»«?r,  OclolJ^r'Term,l854i  '*      •/      •*     *  '      ^- 

Is  The-f^etvof  Ais^ease  tfre  as  folkws :  Ih  1616:^  gr&n);  was 
iMoedbyibe  Stale*  ^' WilK&m  WiljSeis  finr  B^M  .-tkt>ifea*cl 
acres  of  land  m^  CoSnty  dP  Ttftmai.  Ih  ISiS'/ Wild^'  eo^ 
Ttyed  th^ligsdto  ^benei^erJenkri,  kndlb^lSSS;'*  Jebks'Con- 
^eT^  to  "WilUattt  H.  Eimfdsy  the  defen'dani'  inr'efi^or;:  th 
ilMHj  Edwards'1>dh)g  eBgagod;*at^e  tibie,*in  litigatiofr)  <soq- 
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<i6niing  tHe  pnrdiase-iapQey  of 'the  laiM,  instituted  ptDceecbngi 
(6  Jiave  fl^  poHion  t>{ t^'tract  nm  tip  as  vacatit' lancL 

At  the  same  time,  one  John  H.  Smitli  was  proceeding  tose- 
cure  the  same  portion  in  the^ame  manner.  Smith  iold  fid- 
Wards  that  he  (Sipith)  had  the  oldest  svrvej ;  upon  whieh^  Ed- 
wards offered,  if  Smith  would 'pay  him  the  expenses  incurred 
by  hiiA  in  the  matter,  to  withdraw  his  application,  which  Smith 
did;  ahd  otrtamed  a  grant  for  the  land  and  Went  into  posees- 
rion.  In  1845,  Edwards,  controHing  a  fi.  fa.  against  Smith, 
pointed  out  t&is  land  «s  his,  and  caused  it  to  be  levied  on  and 
«Qld  by  theSiMriff,  he  prieseni  at'  tiie«ade  and  mftkittg  bo  objec- 
tion. *  ;         • 

fienjamin  Brewton  amd  John  A.  Mattox  became'the  purclia- 
anPs,  and  tm  1847  Mattox  conveyed  hift  iifterest  to-  Brewton ; 
Edwards  being  a  wttnesa  to-the  deed.  In  18M,  Brewton-ooa- 
▼eyed  to  BuriQmUer,  tfte  pliuntiff  in  efrd^,  lii^  the  land  contii- 
«ed,  from  thiat  tinki  untfl  iiow,  in  •the  possession  of  BarUukML 

In  185^'  Edwards  brought  his  actioti  of  ejectment  agabit 
Burkfaalter  forlthe  land,  founding  his  clMQupon  the  pri^nal 
.grant  to  Wilder,  and  tho'chain  of  iade  to  himself,  which  was 
preyed  to  cover  the  land.  •.  " 

Upon  the  trial,  the  fdllotring  points  arose :  When  tbe  ^rant 
to  South  Was'Qffietfed  in  evidence,  b^  46{endaitt,  being  objected 
to^  Ijjie  Court  refi|ded  to  adtAit  it  for  Miy  other  purpose  blit  to 
riiow  ooTor  of  title,  holding  tiiat  land  cannot  be  t%ice  gnoiited, 
and  that,  as  a.  grants  itwas  of 'no  fdteo,  to  which  defendaai  ex- 
cepted. 

The  defendant  tSffere^  the  Sheriff's  doed,*  without  ih^  jbfik 
on  which  it  was  fbunded ;  and  proved  by  the  fbrmer  Sheriff 
who  hadjBold.the  landj  and  by.  the  pfesent  Deputy  Sheriff,  that 
they Jine.w  nothing  of  the  fL  fa.;  the  J)e|mty  6beri£r  «tatii^ 
that;  he  had  but  <«ne  )i.  fa.  of  the  Central  Bank  against  Jolia 
]£.  Smith,  iM  oh  that  tHo^^  %af  no*  c^trjjr  whnlevey*. 

C(A.  W'  B.  OailUten,  of  Counsel  for  defendalityiwaa  off«rod 
to  prove  that  ho  hftd*'applied  fo  <he  Deputy  Sheriff  for  Am  jf. 
/(I.  iktvl  wao  told  by  him  that  there  was'no  snek/.^.  in  atk9* 
This*  evidence  Ibe  Coturt  rejected,  oh  the  groun'd  thst  defevfaiit 
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riiould  Dot  contradict  his  own  witness ;  tn8 -dex^fded  ^ajUtli# 
loss  of  the/, /a%  was  not  satisfactorily  sfaown^^at^d^ejected'-tht 
Sheriff's  deed,  and  defendant  excepted.  •  '  . 

defendant  then  offered  the  dee'd  a9  color  of  till^,  under  the 
Document  Actj  ahd  at  the  same  time  offered  to  prove  that  fid- 
wards  wad  present  at  the  sale,  and  made  no  oljectiOn  to  it,  aofd 
no  tnention  of^  his  own  title,,  asd  that  ke^Jiad  ^pointed  out  thd 
land  to  the  Sheriff,  to  be  le^ed  6n  as  Srtith's  propeky.  All 
which  was*  rejected  by  the  Court,  except  the  fa<?t  of  Jh^  saki; 
Kftd  to  this  decision  defendant  excepts*     '  • .  .   ' 

Defendant  also  excepted,  because  the  Coulrt- .refused  to 
charge  that  if,  at  the  time  Edwairds  bought  the  land,  it  was  tn 
^e  possession  of  another  under  adverse,  claim,  that*  the  pur* 
chase  was  void  under  the  Statute  of  Henry  VJIItk  again^ 
baying  pretended  titles ;  and  a)so,  thajb  (Sourt  did  charge  that 
4be  act  of  gutting  timber  on  the  krpd.did  not  consHtfttt^  adverse 
possession,  and  that  land  coidd  not  be«twice  ^granted.by  the 
State.  •  •        .         '* 

Upon  the  above  stated  points,  error  is  assigned.-  • 

•Gauld^n,  for  plaintiff  in  erro**.  •  . . 

D'Lyon  &  Schley,  for  defendaJat.  ' 

-By  the  Court — Lumpkin,  J.  •delivering  the  opinion.     .  • 

It  is  not  advisable,  we  apprehend,  to  enter  minutely  ib19t>|he 
consideration  of  all^the  point/S,  in  detail^  wbii;h  are  spread  o^it 
upon  this  record.  It  would  in.volve»ui»Becessu7  repeiitlon. 
HaviBg  expressed*  the  opinion  of  the  Cou0;,  upon  .the  main 
qoestions  which  must  o6ntrol  the  present  And  foture  di^positiim 
to  be  made  of  this  ease,  we  shall  have  discharged  our  dt^ty.'" 

p.]  Was.-the  Court  right  in  i^cting  the  testimony  of  W^. 
B.  G^adden,  Esqnire,  the  Attorney  of  the  defendant,  and  who 
tendered  himself  asia  witness,  to  intovo  that  he  itpplie^  to.4he 
'Deputy 'Sheriff  for  the  Jl.fq.  wnder  which  the.la^d  ih  ^pale 
fas  sold  ?  '  The  evidence  was  repelled  by  *  the*  C^pt,  pn  '4ie 
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gUPUjld  thikt  tl\e.  d^e&daat  could  aot  contradict  his  own  wit- 
ill^,.  It  ia.not  a^arent,  from  tbe  record,  how  the  testiinoiiy 
of  €ol.  Gaoldea  would  gaansaj  aftyibing  stated  by  the  Depih^ 
tj)[  Sheriff,  h,  is  allegedrin  the^argument,  however,  andaeqoi- 
«i(ed- in,  seemingly,  bj.  the  x)ther  side,  that  the  interrogate^ 
liad  V^en  previously  propounded  to  the  Deputy  Shetifl^  whttlAnr 
Opl.  Gauldenliad  not^P£}i«<Ltp  hixQ  for  this  .paper;;  and  that 
lie  Jiad  ahs^v^a  i&  the  negative.^ 

^«A)d]fiitting  this  to  be  so,  was  it  not. competent  to-  establish, 
by  Counsel,  that  sj^ch  Ti^as  theiiact?.  And  would  this  be  aiiy 
disturbi^nQe*af  the  lyilp  whigh  wiU  nat  allows  party  to  .discredit 
Ihs  own  witi^ess?'.  Whatever  diversity  of  opinion  may  hafe 
ezis'te;^  upop  this  questipn,  we  consider  it  as  settled,  both  apon 
reas^  ia<ii^  authority,  in  the  affirmative.  A  pa^  is  pot  to  be 
•ac'rifi£ed;by  his  witness;  and  he 'ought  not  to  be  entrapped 
by  t^ie  ^UFta  of  a  d<3^igning  Txmfi^  perhaps  in  the  interest  of  hisi 
adversary.  ^He  ought,  therefqi^,  to  be  .permittcid  to  relieve 
lii|nsrif.from:the  effect  of  testimony  which  has  taken  him^.by 
8ur^iBe,'i>ot  byiehowii&gi  that  the  witB£f&s,  from  his  general 
character  for  truth,  is  not  entitled  to  credit,  but  by  showing 
t&at  the  Taci;48  different.  {Wfight  7)9.'  Beckettj  1  M.  ^  jBqi. 
414,  416,  per  Lord  Denman  ;  1  Phil.  ^  Am.  on  Ev.  904, 
90Z  ;  Aice  vs.  New  Eng.  Marme  Ins.  Qo.  4  Pick.  439  ;  Bex 
vs.  Oldroydj  Bjis.  ^  By.  88,  90,  'pex  Lord  JSlUnboroughj  and 
Mav^sfieli^  ff.  J.  I  Brown  y§.  Bellows^  4  Pick.  179 ;  The 
JStmie  vs.  Norris,  1  Hayw.  487,438.) 

,£2:}  Ought'the^heriff's<d0ed  to  the  land,  unaccompanied 
by;tlU  execution  under  which  the  sc^c  was  effected,  to  ha?t^ 
Wnadmittfed^«  cQ^#/ftU^.^'  We  think  go,  Qiost  clearly. 
<Son£eding«that  the  Sheriff  sold  without*  autbonty,  and  this  il 
t&e  mpf^  thai  cai^l^e  presu«ked.irom  tb»  absence  of  the  JS,  /a,; 
^nd4ijaib  <H>naeq(|ently,  his  convejuince  }9sa  void;  still,  if  the 
purchaser  took  and  held  possessipa  under  the  deed,  it  was  good 
as  £olQr>  of  ti^le/  The  p^esid^ng  Judge  recognised  tlus^mle,  in 
ration  te  the  grant  to  Wm.  H.  Sflulh;  .for  while  he  heklth^ 
t))Mktgsaitt  va^.vQiii^  «the  Mimet  l%nd  hajcing  been  freyioHiiy 
gMtfd,.^r.<heStatfi|  ^  WnN  WiUer;  n^iy^ho  allowe4.it  W 
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go  to  the  Jury  a$  color  of.  title.  And  t}uB  error,  in  rejeotisg 
the  Sheriff '6  deed,  at  color  oftUUy  was  fundamental;  for  iritli- 
oat  this  deed  and  the  po^ssion  under- it,  the  defendant's  stai: 
utory  or  possessory  title  was  confessedly  incomplete.  With  \t^ 
the  Jury  were  authorized  to  find  that  the  bar  to  the  action  waa 
conclusive. 

(3.]  Another  material  exception  in  this  case  )s,  the  repudjarr 
tion,  by  the  Court,  of  all  the  acts  and  declarations  of  Wm.  H. 
Edwards,  which  the  defendant  proposed  to  set  up, -as  amount* 
ing  to  an  estoppel  to  his  assertion  of  title  to  the  premises  in 
controversy,  to- wit:  the  pointing  out  of  the  land  to  be  levied 
on  as  the  property  of  Smith,,  being  actually  present  at  the  safe 
and  interposing  no  claim  or  objecfion,  and  his  subsequent  ai- 
.testation  of  a  deed  from  Mattoz  to  Bi«wton,  to  the  same  land^ 
&c.  All  the  proof,  to  this  point,  should  have  been  received, 
for  it  demonstrates  that  Mr.  JldWards  not  merely  tacitly  ac^ 
quiesced  in  SmitL's  title^  but  encouraged  others  to  buy  undcif 
iti  Mr.  Justice  Lawreneey  in  6  Den.  ^  Ecut.  556,  stated  thM 
Lord  Mansfield  had  held;  that  similar  circumstances  amounted 
to  a  good  estoppel,  at  Law.  And  if  they  would  so  operate  in 
England,  much  more  would  they,  in  this  State,  where,  by  the 
Act  of  1820  andother  legislation,  thdLaUfj}ower$  pf  the  Conrli 
have  been  so  much  enlarged. 

[4.]  It  ia  proper  to  notice  the  character  and  effect  of  the 
adverse  possession  relied  on  in  this  case,  to  protect  the  d^end-^ 
ant  against  a  recovery. 

•In  1816,  a  tract  of  land  containing  7,000.aeres,  was  granted 
by  the  State,  to  William  Wilder.  In  1823,  Wilder  conv^jred 
to  Ebenezer  Jenks;  and  in  1883,  Jenks  sold  to  Edwards,  tht 
pUintiff  in  ejectment.  In  1838,  Mr;  Edwards  being,  involved 
in  litigation  with  Jenks  or  his  real  or  pretended  assignee,  as  d> 
the  payment  of  the  purohase^moi^ey,  which  he  had  agreed',  ib 
give  Cor  the  land,  probably  considered  it  his  interest,  .at  ihat 
time,  to  make  it  appear  that  his  vender^s  title  waa*  drfectvmt 
He  took  iikitiateiy  stepe  to-run  up  the  laftd  in  dv^te  aa  vai- 
cafit,  but  waive4  his  claim  in  favoiof  Wm.  A.  Smith — the  lal^ 
ter  refundbg  to  luin  tfie  money  yhiehhe kaiexpended in piai^ 
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oaring  a  warrant  to  iflgue^  itnd  causing  a  survey  to  be  ezecuteJL 
With  the  knowledge  of  Edwards,  .and  by  his  consent  and  ap- 
probation, Snuth  had  the  land  ^granted  to  hims^,  and  com- 
menced, fortbwiti)/  exercising  acts  of  ownership  oyer  it,  by  cut- 
ting timber,  trees  and  ash-wood,  which,  he  continued  to  do  from 
1888,  when  the  land  was  granted,  to  1845,  when  it  was  pointed 
out  by  Edwards  as  Smith's  property,  and  levied  on  and  sold  as 
such,  Edwards  being  present.  And  this  same  kind  of  occi^ 
pancy  continued,  with  short  interruptions,  perhaps,  down  to 
1852,  when  this  suit  was  instituted.  »> 

Did  these  facts  constitute  adverse  possession  in  Smith  and 
those  deriving  title,  by  Sheriff's  sale,  through  him,  as  agaimt 
Wm.  H.  Edward's  f  They  might  not,  perhaps,  as  to  other 
persons;  and  would  not,* ordinarify,  amount  to  such  notorious, 
open  and  visible  occupancy  as  would  be  sufficient  to  ^ve  no- 
tice to  the  true  owner.  Andthis  is  the  meaning  and  objectjof 
the  rule  of  law,  as  to  the  nature  of  that  possession  which  will 
oust  the  true  owirer  of  his  title.  But  this  is  a  special  case; 
for  here  the  possession  was  not  impliedly,  but  in  fact,  knowa 
U 'Edwards  and  with  his  consent,  and  witii  notice,  that  thesp 
acts  of  ownership  if  ere  exercised  by  virtue  of  the  independent 
title  which  Smith  hejd  to  the  land.  We  hold  that  it  wasgood^ 
under  the  circumstances,  as  to  him. 

And  for  Mr.  Edwards  40  relieve  himself,  it  is  Incumbent  ei^ 
hinwto  make' it  satisfactorily  appear  that  this  conduct  of  kis 
was  not  the  result-  of  prudential  considerations,  to  avoid  tks 
payment  of  his  debt  to  JcAks,  much  less  of  fraudulent  jnotives, 
either  as  it  respects  Jenks  or  Smithy  but  the  effect  of  ignorance, 
not  of  his  title — ^that  will  not  excuse  him — ^bilt  of  the  fact  that 
this  parcel  of  land  was^  embraced  in  hb  deed  from  Jenks.  Hus 
done,  and  he  having  reUeved  himself,  from  the  imputation  of 
that  gross  negligence,  in  ascertainiz^  the  fact  which,  in  con- 
templati(m  of  law,  is  equivalent  to  fraud,  and  having  offered  to 
make  adequate  redress  to  Smith,  of  those  claiming  ttnder  him, 
for  die  expense  which  they  have  incurred,  by  reason  of  his 
iaehe$  6t  misconduct,  And  he  may,  perhap9f  be  relieved  firoa 
4*  dilemiM  k  which  he  h&s  jnycdved  liifnBeK. 
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£5.]  Before  concluding  this  opinion,  it  may  be  w6ll  enough 
to  advert  to  that  portion  of  the  charge  of  the  Coort  which  de- 
dares  that  land  cannof  be  twice  granted  by  the  State.  If  our 
learned  brother  intended  tojsaj,  as  we  donbt  Hot  he  did,  that 
Ae'  B&me  land  conld  not  be  twice  r^^tiZfy  granted  by  the 
State;  that  having  parted,  by  grant,  with  all  of^h^r  interest 
iB  and  to  a  certain  portion  of  her  territory,  there  was  nodiing 
left  in  her  to  grant  a  second  time— no  one  conld  doubt  the  cor- 
reetness  of  the  abstract  proposition.  The  declaration,  hew- 
efver,  was  not  correct,  as  applicable  fo  the  case  before  the 
Court  For,  practically,  it  is  true  that  the  sanite  land  may  be 
twice  granted;  and  t£e  second  grant  made  availaUe  as  a  mu- 
niment of  title  for  many  purposes.  It  may  be  asserted  with 
equal  truthfulness,  that  the  same  land  cannot  be  twice  deeded 
by  an  individual,  yet  how  often  is  this  done,  and  the  junior 
conveyance  prevail  against  the  elder.  It  is  a  common  practice 
with  our  people  who  own  a  large  body  of  land  composed  of  va- 
rious parcels— the  title  to  a  portion  of  which  it  may  be  diffi- 
cult, if  not  impossiBle,  to  trace — ^to  cause  a  survey  to  be  made 
of  the  whole,  under  a  Head  Bight  or  some  other  warrant  for 
that  pui^ose,  and  to  take  out  a  graht  for  the  whole;  seven 
year's  possession  under  which,  would  make  it  available  for  all 
purposes,  of  either  attack  or  defence — so  in  this  case.  The 
land  in  dispute  was  granted  originally  to  Wildir— "Mr.  Ed- 
wards, when  he  becomes  the  purchaser,  permits  Mr.  Smith  to 
survey  and  re-grant  a  portion  of  tiie  land,  which  he  claims  to 
have  occupied,  peaceably  and  continuously,  for  seven  ye^ars  tKn- 
der  his  younger  ^ant.  If  the  j^oof  be  so,  his  title  is  perfect- 
ed But  to  make  the  ca^  stronger,  suppose  Mr:  Edwards  had 
relinquished  by  deed  to  Smith :  would  not  this  have  consum- 
mated Smith's  title  ufader  the  sefcond  grant ;  and  nrighl  he  not, 
in  all  coming  time,  and  for  all  possible  purposes,  have  rested 
on  this  $econd  grant  as  the  foundation  df  his  title  ? 

la  this  and  divers  other  Views  then,  land  may  be  twice 
granted.  And  it  is  claimed  by  the  defendant  that  the  acta  of 
}§r.  Edwards,  done  and  omitted  in  relation  to  this  land,  ar0 
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t^tamoiu&t  to  a  release — ^that  tHey  at  least  amount  to  an  es- 
toppel in  pau. 

We  would  add,  that  in  the  judgment  T>f  this  Court,  the  Court 
b6low  was  right-in  maintaining  that  the  deed  from  Jenks  to 
Edwards,  was  not  obnoxious  to  the  Act  of  Simry  VnHh 
against  purchasing  pretended  titles.  It  was  made  fiye  yean 
Wore  the  land  wins  granted  to  Smith,  or  posseenon  taken  mt- 
in  that  grant. 

ilnally,  we  affirm  the  ruling  of  our  brother  in  rejecting  the 
Sheriff 's  deed  as  tUU^  without  the  produotion  of  the  fi.  fa.    ^e 
•ffioer's  authoiilj  to  sell  must  be  produced  or  accounted  for, 
HI  ^hich  event  secondary  evidence  would  be  allowed. 
.  Judgment  reversed. ' 


fio.  65. — ^tlBNRT  Rices,  plamtiff  in  error,  «••  The  Stin 
OF  GEORGIA,  defendant. 

.'# 

[l.J  Nothing  but  toriUm  permiasion  from  the  owner,  OTeraeer  or  emplojer  of 
aslave,  or  from  some  other  person  aathoriied  to  giTe  radi  permteion,  wiD 
'  JaBtify*  a  person  in  bajing^or  reoeiving- cotton  from  such  tlare. 

p.]  A  new  tritfl  will  not  be  granted  fht  an  eiror  which  was  entbelj  harmkri ; 
.  attieatft,  it  will  not  be  in  cases  in  which  there,  was  no  motion  for  a  new  lii- 
jO,  in  Vie  Court  below. 

[3.]  An  in^ctment  which  follows  the  words  of  the  pari  of  the  Code  oni 
it  is  ibutided,  is  good. 

[4;]  The  Court  states  oorrectlj  to  the  Jury,  ^at  is  the  whole  }aw  of  the  < 
It  then  tells  them,  "  U^e  Court  may  be'  wrong,  but  jon  oannbt  be  wioa|t^ 
.  taking  the  law  .from  the  Pourt" :  Hdd^  t^at  thft,  altiioagh  aa  crameMl 
stateihent  of  the  law,  is  to  be  presumed,  in  the  particular  £aie,  te.haie 
done  no  harm';  and  so,  is^  not  a^^sdfficient  ground  to  justify  ^^  Court  in 
granting  a  new  trial— <the  case  being  one  in  which  no  motion  for  a  new 

trial  was  made  in  the  lower  Court.    . 

...  .  . 

*^-  Misdctneanbr,  in  Bryan  Superior  Court.     Tried  before  Jqi3^ 
FiBMiNb,  Becember  llerm,  1854. 


■'       .       ■ '  ■*  ■  ■      ■  w  "    '  ■       ■  ' 

Rite  •#.  Tba  (Btoto:* 

<  »■       *■      ■■■ «    I        «  I 


-.Tkis  war  mi  indietaBent  for  bvybg  tottsom.  from  a-ilMEp^  vith- 

I(«piM«red,  bj^tke  todtinonyo^Wilttwi  L.  Waliiiqar,  Ihat^ 
faaTiDg  r«MO»  to  suspeei  Ik^  defiiMlaiit  of  pbrcl^Ming  CDttoft 
from  his  father's  sliives,  heibad-  foraiahed  ope  of  tbesi'with  a 
qoantit^iaf  eottaa  aad  sei^  hiu  to  4^9dant'a.l)*usey  while  ha 
weol  to  watch  ibeir  iM-oeeedings :  t^  defendaot  bought  tbe 
cotton  from  the  negro,  paying  him  in  liquor  jund  tobacco  4 
witness  heard  them  also  talk  of  a  former  transaction  of  the  same 
kind,-  and  made  an  iEirrangeme&t*£(u*  a  future  one. 

Witness  then  procured  a  warrant,  arrested  ihe  defendant, 
and  founci*  the  cottoi^  in  his  house.  He.st^ed  ttiat  the  proceed- 
ing was  ^^a  trap  set jto  catch  the  defendant;"  i|nd  tl^a^  the  ne- 
grp  had  no  written  permission  tf  jsell  the*  cotton,  tiere  the  i^s- 
tioiony  el^sed.  Gou»ad  .for  defend^t  reqa^ed  the  Court  to- 
charge  tha  J^J*  that  thej  wera  the  judges  of  the  lajr ^  Us  weU 
as  tfie.  bote)  and  were'  i^ot  bound,  \^  thein  finding,  by  aiyr  i]>«* 
8tnictiaii»  the  Gout t  mi^  give  ;•  tliat  if  tiuB  transaction  wai  h 
tmp  laid,  to  <atch(i}e£enda^ty  a^d  tha  n^o  oarrie4  the  cotton 
thec^,  and  iu>ld  it^  bgr  the  comgiandA  of  tj^  wito^WrOr  th^  .prop- 
ecutor,  that  thej  lauBt  fi^d  the.de&ndaxit  natgt^ty;  that  the 
indictwfnjt  wa^  defiapt^vop  in  not  stating  ffh^  i«a^  the^owi^et  of 
the  cotton;  and  tbat  iihecase  was jao^imdi^^t  in  tl)e  prooi^ 
becaoaa.tbere  waa!n9  pi:oof  of  whAse  pfopertj  h  Was. 

Tko  Gi^iMri  Ams^  the  Jury,  ^^thi!^  it  waa  tfot^  afces^ty  to 
alegi^er  ^Ovo;  tli^  oin^rahip  pf  theb(0ieAt^p.bi  wy  f^nw ;  tba^ 
IketJvry  yrm»  th&  judgea  of.ibe  law^  b^  werQ  boim^.ti^.declare 
1|ll^»kw  ii^i^.'4fnaaw.  ik  to  b^.;  thatyl|Mg^.fssucQ€d^«  great  res^ 
pMsiVittigKi  if  ihey  ividert^tfik  to  daci^  Jb^  law  (tiS^^reot^  from 
wAtt^t  7M  Md  to H  J»jF  the  Coutt^  hut  if  they  took^  the  W 
ficom  the  Qourtf  thejr  skirts  were  clear  ;  that  the  .Goyrt  mighi 
ht  wren^  NH.I^^  #iGMdi  not  Im  wa^  ^  ti^Li^g  the.JLaw.i«;om 
theComrt".  ^, 

the  -Court  j^t  on  to  xharge^.  ^^  that  i^  the  d^f^datffe  boi^t 
4^  eott^iaam  th«  slave,  without  writ^  penpiwoD^  ^  waa 
ffiUlkj  ^  mi  j^t  it  .was  no^^^ti^tion  to  hiiQf  that  th^  witneiyi 
>.  f«ai".»n^»a*  .    ;  *•/;      •'•..' 
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or  the  protoecuter  had  aeoi  ti\e  negro*  with  the  eoltom ;  iHkt 
irhile  it  is  a  misdemeanor  to  solicit  anothw  to  commk  aeeopet 
yet,  if  aBjT  one  has  vee^Mi  t^  beUere  that  otikoe  ia  being  c^ 
mitted,  it  is  Mt  oi^  lawful  biijk  prai^fwoffthy,  te  feiret  it  osfc  ani 
te  set  trapd  to  eatch  the  oienden"i»    •     *    ' 

«The  Jury  fbiuidthe'dilf^nda^tfuijtyy  and  hk  Cottn^sl  ex- 
ceptedtto  t^e  above  stssbBi,  cfaafgee  of  t^e  Court,  and  assign 
errofr  thereupon. 

Gaulde^^^  fdt  plaintiff  in  enror. 

Sol.  Cren.  Cong,  and  W^rd  &  Oi^^xs,  for  defendant* 

By  the  Court! — BEnjiing  J.  delivering  the  opiniofi. 

"^  • 

By  4he  thirteenth  section  of  the  thirteenth  dimiep  of  ihe 
Penal  Code,  it  ie  mad^  a  otime  for  any  person  to  b«y  or Temve, 
from  any  slavey  ^'^any  cotton"  a»  well  as  YariOift  other  Irticles^ 
*^  without  tcriff^n  permission  from  the  owner,  oversQer  ofemploy- 
ep  b{  snoh  fihkTO^  or  soae  other  person  auAociied'  to  ^ire  snoh 
pennisaion,  authorizing  sucH  sla^e  to  sell 'and  •di8p)8e  of  «aid 
money  or  other  article  ^^rtides".  *  {0oNh  i>i^  S27J) 

(1.)  Aocohling'tertheae  words,  nothing  )M^vn*itten  permit 
sion  can  ^tify  th^bfi^g-or^eo^vi^g  of  ooiton  from  %  slave. 

The  charga^bf  th^  Ooort,  en  thid  pointy  wartaot-as^fcrbad-aa 
this  law.  The  charge  was,  in  subManoO)  (tm£  Mttt  wiia  prtvaed 
itf  the  ^ase,  wo^  not  anetfnt  to  a:]nstifloiti%n  to  ilie  defintd^ 
ant  for  buying  the  eottoti  firom  th&  slave.  *  The  eiiarge  tm^ 
have  gop^  ftirthtar,  and  itadd  diat  there  wae-nolhliig  hat  a  wH^- 
ten  pertohnon^  which  wovid  haVe  amoimted  tm  such  jtnljUleatieih 
Ithe  words  of  the-  law  ¥ottId  h»v4  irarrantcd  a  eftftrg^  -g^^C 
thal-lengiL  •  .•      .  ••  -. ; 

The  charge,,  tlten,  on  Als  posit,  Wirs  'tfcoaBdbig^  to.the  w^rdl 
of  the  law.  •  »  '.*  • 

[2.*}  The  charge^  that  if  toy  <»e  lias  reftoe^  to  Beliete  that 
crime  is  being  committed,  tt  id  net  only  lawM  but  pttLJaeworthjr 
to  ferret  it  out  and  to  set  traps  t<^catQh  thVeffendtl^  wns^  metOi 
abstraction.     Supposing  i1^  hoi9^v^,  to  have  been  wtmkMi  to^ 
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40  i^^od t«k4l«  lti0lB  q{  thi^  ease,  il  wms,  if  wreng,  €ntireiy 
JbMitnkBn;:  (e%  fkj  thai  it  was  imt^  larwfiil  bov  fraisewortllj 
J9k  ibe  proianHor  to  ate  the  means  ef  .de^ecdon  wbisl^  he  used  ia 
Ihin  nnff  I  iip:  ttVas  a  wsdemeaner  ui  ihe^pMseoiitor  to  uae 
A^B^  yet  woiM^his  iiusdetoeat¥)r  in  tiie  prosecutor  ha^e  jus- 
tilled  .Uie  fi^Adaiit  in  doing  iriiat  he  did— ^ixtbnjiag  the  cotton 
btan:  the  alaie  •without  wiitten  .permissson  T  IF  ii  would  not, 
qf  what  Mqpeqoenee  .te  th6  4eftnce  001I4  >t  be^  whether 
A0  Qoffk  toht  tbe:J4u7  tjiat  tbt  eenduet^f  the  preseoAtor  was 
ll^wfui  or  net  teffiiU  praisewoai^y  or  not  pvaisewdithj.  .  Aad 
U^weuld  I|at»^as  we  hove  sfiiB.  .*    « 

.  BulfwedefililMdaQtereay  theft  d^  charge^  lAioaghfaannklK, 
^mA,  in  iteet^  <«rroDg.    WM^  hMr  dbse  it  Viotate  ?    I  Mow^ 

TSmm  was  ne  motion  in  ^e  Cfourt  below  for  a  new  trial;  in 


•  £8.]  AewdietmentfoIlew&thewordBcftheStatMe.  {06bV% 
Sif.9e:i.}  ibMl4^li;^iniictBieiatwlue& does ibat  18 good.  (itf. 
ttfc)  Tbi  Ckwt,  there&rl^  was  right  itvtdUng  the  Jury  tlbt 
il^JIMiBet  neeesiary^te  maa^'0t  proi^  th^  oi^l^bershi^  of  the 
#eitv^«in  any  pAison.- 

Aianettnte  diat  th»  Court  expressed  any  oi^inion,  as  to 
wiwit  bad  «4Miid  Bi{t  been  "ptfrnA  in^e  ease, 
'-^ne  OesKi  «'eharged  the  Jity  that  diey  K^  the  Jtldges  of 
lb|  last  ami  the^&et^  ancTweia  not  boond  by  any'  iniitrudSona 
tbe  Q^unt.  migbt  give:  bnt  that  the  faet  that'th^  wefe 
Jnjgis  of  the  lawnadthe  fmtk^  did  poi  relieiase  th^m  Scotdl  tib 
elligiOion  to  flad  the^&ot  as  they  believed  H  to  have  been  pro- 
wmy *and  to  dtelare  the kw  as  they  knewihelaw  to *be ;  that 
tfM  Jury  were  judges  ^the  lawy  but  that  they  asstUfted  a'freat 
leqponsibiliky  whsa  they  undertook  to  decide  the  law  ctatAuy 
tJMhe  instrnctiona  of  the  Court,-.  When  yon  take  the  laiT  from 
the  Court  your  skirts  are  clear;  the  Court  may  be  wrongs  btit 
yon  cannot*  be  wr6ng  in  taking  the  law  frotn  the  Court'*. 
Zhelatter  part  of  this  ckai^a*We  think  to  lave  bten  err6^ 

MOOS. 

'  What  is  tbe4u^  ef  the  #uryv  yfiA  respect  to  deciding  what 
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h  tin  kw  by  which  lliej  an  to  ^eveni  tfeMDAtre^  Ae'  rik- 
ttemh  8e6ti6ft  ef  the  fooiWmA  di^iiloii  of  "Ihe  f^iu4  «od#  ii 
in  these  words  c  ^Onetei^trial<)f  aermieoifciftMiMirtuMl 
athis  Cede^  w  for  any  eiime  er  afcsce^  <he  JM»j  ^hatt  le 
jttdges  of  the  law  aad  the  fast,*  and  shall,  in  ev«rj  eaaa,  gif»« 
general  Terdi<jt  of  «gttHty"  or  «Mt  pdlif^j  and  te  Asr  ie- 
'^ttal  of  any  defendaat  or  frieentr  bo  new  triai*  sliall,  <m  aay 
acoount,  he  granted  hy  the  CMat^.  IlietMMnilagiCtfaiaplail- 
ly  is,  that  k  is  the  Jny  and  Mt  the  Citart-'MKa  #«qr  ^^Mb 
ri|^t  and  wheal  dwty  k  shall  he;  to  he  the'/M^^bi«h  lAat 
the  law  is  and  what  the  fact  is';  tha#  ]8*to  say,  iHMfN^  right  aal 
iHbmm  duty  U  dhalLbe  to  jad^^^laifeeidehoAlrhatthelairis 
aqdwbattbe  iSftetis;  aad. thul  alter  having  jmiguA  dtudid 
what  the  law  is,  and  the  fact  is,  they  shall  giro  their  jad^kMttt 
-— thoir  decision  In  the  form  »f  ageneral  Tudiefc  of  ^  ftwifcj''  or 
<<not  guilty".  Now  if  k  is  the  duty  of  the  Jary  to  jiadge  f<i 
Jiode — whttthekwie,  theyd^^iol  poithmAak  ili^when 
they  let  tlM  Oo«n<daeide  for  them^ifhaf  tha-ter  is^  any  oiM 
than  they  wo>i4d  perft»in  k  ifihe^r  aboold  let  tbo  Ooort  de^Mi 
for  them  whatdiefii^  are.  Andthinrefore^irtiMPeoivtdMnii 
happen  to  ^^  be  wrong/*"  they  would  '*be  wieiig  in-taidBf  the 
kw  from  the  Ceart"/  .Snppoae  a  Ceort  shiimld^H  the  Jwy 
that  homicide,  th^  moat  eaosd^N^  the  aiOstijihlAsrate,  tlie  iMt 
naltcions,  is  not «  criae,  •ar  iha#  homicide,  wMiOnt^ny  iriaE^ 
— ^homi^e,  ia  the  •cl^aneat  self  deferfee,  is  ainwe^-^  Mwdalp, 
and  the  Jary  weve-.to  take  the  statemeniiasiaiSy  and  ind  aa- 
eordingjy^  mold  neliheir  coartLndlrbe  ^  wrsng^?  What  aaamr 
conld  they  make  wbfen  told-^j^,  genflenen,.  weM  niad%  At 
jndges  of  jrhat  w^  ^  kw.;  yo%  therefore,  iMe  net  bonnd^ 
tak^fbr  kw^  anything  that  waa  nofr  kwf,  eoihs  fipoa  whoaa  H|li 
k  might  .  Yoo^  therefiore,  dknnet  shield  yoarselycp  hdundi^ 
Coirt;  yoafaave^ne  ^^wnong'*.  They  6oidd>ndira*ma<aalirir 
40  this.  -  ,  .         ,  • 

We  thiAk  the  Court  erred  in  thu  part  ef  Ihe  ehArge.  TU$ 
part  might  be  right  UAder  tknt  Coatmioa  Law^  whaeh  leaTdi  it 
optional  with  the  Jury  to  decide  the  law  for  themselyes,  or  te 
tike  k  from  ihe-  69art — to  'find  a  general  •▼eidiet  or  a  speeial 
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»*  *^Al88|  k^n«h<NMey  Wkeoe  IIn  f&^ft6«t  mty  gt?e tMr 
TtDrdict  9t  liurge,  if  tin j  ifiik  Hak»  |ipo^  tk^m-  tlie  Itnewiedge  «f 
Ifcer  kNf  tipoii.  ^  BiaMiBr,  Itej  )mj  giro  tMr«¥erdi«t  genendlj, 
w  is  pst  in  thtif  ohaigei''.  •  Sftii  is*  tke'  tMtt  of  JCiM^i^  ftod 
MbetcmimmtiAg  m  k;  si^fs^  '^Akfaeiigk  the  Jnm/if  thejwffi 
<i(kenipMi  them^M  LihktM  ktre  taith)  the  kpowledge  of  tte 
hm;  isay  give  *  general  t^rdi^ ;  yet,  k  h  iangerevafor  timi 
iO'te  doe^.fer  if  dM^  do  isihtike  tbe  klr  tbey  tua  iBto^daaglAr 
^  ailiMiBf  r  theFefei^,  iD^ftid  tbe  speelaliMtbei^  is  tke  sifMt 
way,  where  the  case  is  doubtfMl"*    (OMfce  Lkt.  328  a.)  ' 

t.  Otr  Statute  !»•  dUfcrMt/  U  my^,  itte  Jary  aAaS  ke  ^ 
judges  of  the  law  and  the  fact,  and  ihMj  4fl  etfefjf  eaais,  give* 
general  verdict.  It  c^pu^o^/  under  ^his  Statute^  theiBfor6|  7M 
h^^ir  dutgj  11^  every  Awa».to  deff^Q/jor  tliwaoebres,  whatlbe 
Umm^  ^  Afid  fkk^9j  4g^  kd&tij  c{ luecmmtj/m  w^rj gmm^ 
«H%)(^  whtth  they  maitt:  Aftd  titey \akittM  render  afp*- 
dat  verdict .  But  if  8at&  ^  ^af  ge  of  the  .C<ixfrt  as  tl^id  is  r||(%t^ 
Aey  might,  in  substance,  J^aoder  a  «pe<4al  .vifl(*diot»  Ti!h^  okii^fi 
is,  you  cannot  be  wrong  in  taking  the  law  from  the  Court.  If 
that  be  so,  the  Court  might  say,  you  cannot  be  wrong  if  you 
eimply  find  the  facts,  and  leave  it  to  the  Court  to  annex  the  law 
to  them  ;  for  what  difference  can  it  make  whether  th^  act  of 
annexing  the  si^^ thing  is  done  by  yeu  or  done  by  the  Court 
—done  by  you  mTi  general  verdict,  or  done  by  the  Court  on 
your  spepial  verdict.  ,      •* 

*  [4.]  Still,  arthougn  ire  regfurd  i|ha(  the  Court  eaid  on  tlus 
point  as  erroneous,  we  cle  not  think  it  erroneous  in  a  way  to 
l^ve  d^ne  any  harm  m4  this  ga^ »  What. the  Court  hi^d  teld 
tbe.  Jury  to  be  tke  law,  w%»thii^  was  theiaw,  teyand  a  dodbt 
Zlnt  bm^  80,  if  tke  Jury  foHowed  it,  tiff  effect  was  oi^-^at 
iktfy  cKme  to  tke  tome  ctmcHisifn  t6  wliich''they  would  have 
had  to  come,^had  they  followed  tke  direct  Jaw  it^elj^  This  we 
are  at  least  bound  to  pMSuna,  are  wa^nei?.  Still,  k  must  be  ad- 
mitted, that^if  taking  tbelanr  into  their  own-hands,  tkey  had  oome 
to  a  different  conclusion,  and  had  acquitted  ibe  accused,  their 
acqidttal  wouMkafve  been  good*;  that  is  to  say,  if  tbe;f  had  ap- 
plied ta  the  case,  as  law,  jBomething  whiph  we  think  netie  lyav^ 
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•  \*  'i .*■■■■■  ■ 

iMen  laFf  that  gowittfiiBgj  by  &ek  verdiot^ voidd,  nererlhfllMii 
be.Iaw—Jie  tiie  kiv-af  tkb.p««<M»)ir  <^ue^      v  •  ^      v 

Speaking  for  Mja^y  tlier«fiar«|  I  dombt^  ezoMdiagly,  wheik- 
^.ihjs  isaa  em>r  ^  wUch  ibM^y  be  said  4M<it  eodd,  ntt 
|kMinbl7f  tuuidr  |^e  fou^,  kMre  ck^a  t&e  aoGoaed  ^ny  htfiiL 
Slilly  as  this. is  a  C9<ie  of  j&a  fieai  tiMiseqiieMep  «nd  as  th« 
pcybt  was  jpot  Jiauiab  ^gued,  I  hafe  felfc*at  Jibee^  t^  jield  my 
doiibt.to  tbe  joyiAkp  of  Iha  ,oth#r  int  mamben  <>f  thc^  Cowt 
.  J^i  it  is.prq^  t^.aay^.tbat  Mfi^^  a^  I  am  oonoonod^I  da 
not  consider,  thi8>!Dlosed*qi]0Btip^^  , 

«Tbare  i%  aotbi^  alse  ipr  tha.fasd  ia  fai|*nQticai.  KiofDMig- 
PMt  ovghi  to  be  aflhjAfld.    .... 

*NioU — ^The  Reporter  &  requested,  hj  Jtr^  Stames,  to  'state,  that  vhAe 
ic4dbcurg  iAftlie  jtidgiaenl<of  «f!!iaiance,  oa  Wa  po&t,  ur  thk  ease,  CfMI 
Mt  flMent  to  llM  reaaooiiH^  W  nvkioli  tjiMjiiigietMtte  niaijiie^-4t  beia^kH 
0|^OB*t]i«t  tbe  reaark  af  As  Jif^  belon^^  Iva  eliMgc^.n^  B«bi)«Btk]l^ 
cpp'^t.  That  while  tlie  /my  are  th^u^ges,  bq^  ^  law/  4tnd  fiaefc,  in  coqii* 
nitl^lases)  yet,  when  tly  ^tSti  i^vesl^emtle  Law  correcttj  In  char|;€,.  tiMU 


Kp.  66. — Georob  PEt^iNGALL,  plaintiff  yi  error,  vt.  1SdwaB2> 
Noijkir^  defendant         •*        * 

[f.]  Under  the  Act  of  183T,  {VoWs  J>i^.  619,)  ^ving  Bomlnlli^  jvrMietlott 
tit  the  Jnattoei^f  the  PMce  of  the  iHty  of  fltorannak,  •ter  «ccf(afai  olanef 
.,«ly]||lBUoQi,  where  thMmonnt  inaontrovfrsx do^l^noi  aMe«itkir^ dftl* 
lars^ception^  p^mst  be  taken  to  the  jadlgpent  ff  tUe  ^^nit,  la  lha^,tiiM  it 
is  pronounced,  as  required  bj  the  Act  of  1831,  (60W9  1%.  €23,)  aa  V>  tha 
Same  descr^Aion  ^it  ciBis^,  when  tAied  beibrethe  Judge  of  the  dourt  of  Com* 
mon  Pleas  antf  t6e  Hayor  e^tteCity  f  o*ar#laa>  the  ^artf  agjpiered  will 
not  ba  entitled  to  a^erliarap^ as  proyiMl  bf  the  8aiilatltriAi«Lr . 

Cdxtwrarif  in  Qhatbam  B«q>erK».C»wt.  DmibImi  by  Jtidg* 

Fiwcoja.  ....       ..... 


SAVANKAH,  JA^tTABY  IMtll;  X8fi6.        m 

Ptitlagdl  M.  Vote. 

> — .     ■  *.,,.»     

This  wad  a  case  of  certiorari  firom  a  jlldg^lent  rendered  by  a 
Justice  of  U^  Peace,  »  Ite  City  of  SaTainia)^  aad  Umtd  f^n 
the  construction  of  certain  Acts  appl^g  to  certain  Courts  of 
tkatOity/.  • 

By  the  second  sectSoli  of  the  Act  ofSecftmber  26, 183t,  to 
authorize' the  Judge  of  the  Court  of  Coihnioh  Pleas  and  Oytxr 
and  Terminer,  and  the  Mayor  of  Savannah,  to  hold  special  and 
extraordinary  Courts  ih  certain  cates,  it  is  provided  that  Qaifl 
Judge  or  Mayor,  kft^fdetermining  the  cause,  '^Ishall  fc^hwith, 
br  the  usual  process  Of  the  Ccmrt,  execute  tbte  Jud^ent  of  said 
dbilrt,  in  sudi  ctius^,  unless  excepttons  to  rach  judgment  sbaU 
he  t^en  Cy  dither  paH^,  oir  the  pronouncing  such'  jtUgment ; 
and  df  either  part^  shall  so*  except  to  any  such'  judgment,  if 
shall  1^  hk  duty,  forthwith,  to  apply  to  the  Judge  of  the  Supe- 
ri^  Coutt  of  the  Eastern  District,  for  a  certiordrij  fbijnded  <Wi 
Bttch  exceptidn,  which,  if  allo¥^d  by  the  Judge  of  said  Di^ct^' 
irithin  twenty-four  hcJturs  after  thfe  frtiditlom  of  srfA  judgment, 
Aall  be  a  #w/)er«eie<w  thereof,"  ki.    {Odbb's  Neu  Dig.  628.) 

'Bj  an  Act  amendatory  of  the  alboVe,  passed  t>ecember  2$, 
1^87^  it  is  provicbBd,  that  m  such  eases,  where  the  abount  do.e8 
noti^xceed  tliirty  doUjirs  "it  may  be.tried  by  any  Justice,  e( 
fhe  l^eaee  in  (he  City  of  Sf^Vannah,  under thesaxae festrictiond 
IM  to  petitien,  n^ji^y  aftdaTit,  as  det  forth  in  \he  tkt  section  of 
wdAct*\    {&om]T€tv3ig.6fSSf.)'     '  '      I 

Ip  this  cas^,  the  el!xcep^ona  to  t)^e  decision  of  the  Just^^ 
were  not  takei^  until  ^e  da^  after  i^e  renditioxi,  of  tl\e  judg- 
ment ;  and  on  motion,  the  Court  disnuss^d  the  eertiararif  as 
having  been  yaprovidently  47ai|te49  ^^  ^^  ^roynd  tkft  ^^he 
exceptions  had  not  been  taken  ft  the  tl||^  tlie  judgmgi^wag 
rendered  in  the  Jqstice'0  Cqurt    Aocl  QA  ibis  ^hemon  mor  ia 

ascfigW. 
•  .  '  •       •    ■     .         •  •  •     » 

Law  &,  Bartow,  for  |^lai]iti(ia:«rror.  '■  *.   ^     • 
SHEFtAtL,  for  ddfendanl.  '     ^  .   ^ 
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PMIiiifattBf. 


JSg  tie  amrk-riLBUTKmj  J.  Mi^Mmg  tha  opi^A.     • 


[1.]  By  the  Act  of  1831,  the  Legislature  conferred  i 
jorifldiction  npQ^  tkejvig^  of  tjie  Gourt  fif  Conmofi-Pleas  aad 
Qjrei;  and  Tdcmber  for  ihe^Ckg^  of  Sayftiinah;  and  also,  upon 
tbj^^Mayor  of  the  City  oC  S^vaiinah,  for  the  tcinl  9f  eavjea  a^ 
pertitining  to  seamen.     {Netp  hiffe^t^62Z.), 

The  l8$  iection  of  the  ;ict  4ire^ta  that  the  yrooeedings  «n- 
dep  it  shaU  be  b^  jpet^tiao». setting  fo^  the  naW(  of  the  case, 
[p||K>rted>.  by  affidavit,  thai,  th^  W^f  ooopfaiiung  taniiot, 
without  gveat  iAConvenipncQ  and  damage,  jrait  t^  d&tenpuna; 
tian  qf  the  cau^e  by  |ihe  ordinary  cctjarae  of  the  law. . 

•The  2d  gect(pn  proyi^es,  that  twelv(»  hours', pre viims^DO^ce 
ihali  he  giren  ta  the  opposite  party,  of  the  time  and  plaee  ap- 
pointed fqr  fh%  bearing  9t\he  cl^^rge. ,  ^d  it  further  enacts, 
that  the  judgment  of  the  •Court  shall  be  executed  by  the  usual 
process,  ^1^  exceptvons  to  the  vame  shall  .be  taken  by  either 
party  on  the  proj^ouncing  said  jitdgment;  and  if  either  party 
shall  so  exceptji  it'is  made  ,his  duty,  for^wiiJi^  to  apply  tb  the 
Jrfdge  of  the  Superior  Court  of  the  Eastern  Oistriet  for  a  cer- 
idgrari,  wbicli  if  allowed  by  the  Jud^,  yrithm  twenty ;four  bouri 
aftec  tlie  rendition-  of  the  -same,  sliail  /jpendkAS  a  9uperiedea9 
ibereof.  In  case  of  Ae  abeepce  oC  thc«Jt9p  P^.  tlie  £ftstern 
District,  thne  is  allowed  to  tlie  excepting  f^^y  ^uitil  the  re-' 
tKJr&  of  the  Judge,  itie  applicant  .j^ng  Iboni  and  security  to 
tile  other  party  i6  the  suin  of  9200,  Qcmdi(iotied  to  abide  the 
final  decision  of  the  catise. 

■'  By  the  Airt  cif  JSSS/  a  Arfy  trii^l  is  providcTdTpor  A*e  extra- 
o/dii||fy  Cdiirtsl*   (#ei(f  J^^rt^,  625.)' 

By  the  Act  of  !l8?t*,  {Neio  X>i^9t^  ^29)  the  same  auptiipary 
jurisdiction  Is  conferred  on  any  Justice  of  the  Peace  for  t^e 
City  of  Sav/tnnah,  over  like  causes,  where  the  amount  does  not 
exceed  thirty  dollars,  as'Tterergxreo  by  the  original  Act,  to  the 
City  and  Mayor's  Court  over  larger  sums,  under  the  aamoj^e- 
strictions  ^s  to  .petition^  notice,  «fl^dayit.aiid  (as)  ^et  €»rth  in 
the  first  section  of  the  said  recited  *Act.*^ 


.  Pettiogall  fI..Ko1mi. 

Under  this  last  Act^  iiiii3t  exceptions  to  the  judgment  #f  the 
yJm^iicfi  of  the  Peaoe  he  takeati  at  the  time-'ifisLprohounoed^  as 
required  to  be  done  ]>j  the  Aot  of  1881,  to  the  deci^iQlD  o&tke 
City  and  Mayor's  .Court,  or  is  the  party  aggrieved  alloAved  to 
apply  for  a  certiorari.  &t  any  time,  within  the  period  .fixed  for 
that  purppte,  by  the  J^ws  rpgulatjng  .groc^edi^gis  -in.'  Jjnti- 
.^ea'  GourtS)  and  without  having  excepted  at  the  tin^  of.it|i  4^ 
livery^  to  the  judgmexit  complained  of  J     . ,    *  ^ .  ^ ., . 

The  Act  of  1887  is  carelessly  .framed.'  The  ^Qth(}r  of  the 
Sil^t  has  und^ft^en  to  suggest  one.corre(6tio]|,  i^ajnelj;  }ff 
aobstitut^n^  as  for  and  in  the  claf^e  whioh'  X  have.  qjQ{{ted. 
Bst.iinfnch  move  nA.(erial  pustjs^e  occurs  ia  thfc  bodjL  oj^,;tke 
•W^acting  clause.  It  reeites  the  restrictions  as  to  .^^|etitibi|^i\o- 
ticey  affi^vit,  ^d  or  (as)^s^  for<h  in  thfi  Jmt  secpi^n  ,^i  tbe 
«iid  recited  AoJ",  whertes,  by.  reference,  to  thp'Act  of  iS.St,^ 
Will  iie.foun^  tl\at  the  restfictioif  as  to  nstite  is  not  contained 
in  t£e  firsty  lh:(t  in  t£e  wc&nd  sectii^i  of  that  Aot. . ' 

What  are  we  lib  iq  tBep?..  l)ecWe  the  law  'vx}id  .611  W 
count  of'  this  errpr,  or  to  give  it  force'  and  effects  by  ^rrecting 
the  error,  and  dien  readiii^  it  as' it  was  evidently  iiicefided  Jb^ 
the  Legislfttdre ?  Thejatter  course  is* obviously  }be  preper 
one  to  Ibe  pu^ued  undei'  sucli  circums'tai\Qes.  /      . . 

The  iiiquiry  tlM^  recurs,  when  th^  Act'<^  l$d7  deolar^B 
that  Justice  of  th'e  Peice  shall  try  and  determine  till  ci^  "^ac- 
tions, the  amount  of  which  shall  not  exce^  tUiHy  dol^ftrs,  and 
which,  by  the  Act  of  1831,  the.  Judge  of  the  Court  of  Commoh 
Fleas,  or  the  Mayor  of  the  City  of  Savannah,  were  authorized 
to  hear  and  decide,  '^  under  the  same  restriptionp  as  to  petitioo, 
Mtice,  affidavit  and"  or  ^^(as)'*  oc  ^^and  jia  set  '{opih  in  the 
said  recited  Act",  is  the  supimary  certiomri  iackded  il  one 
of  these  restriction^  ?  We  think  it  ;s.  Petition,  notice,  Affi- 
davit, (not  OTid  affidavit)  are  enumerated  to  desigBAtb  the  na^ 
tore  of  the  restrictfons- intended,  imd  wei'e^DOt  designed  to  Com- 
prehend the  whole.  If  ^o,  why  did  Aot  -and  precede,  instead 
of  follow  the  word  affidavit,  so  that  the  s.entence  would  have 
iead,.petkion,  notice  and  affidavit  ?  As  it  afends,  three  ^pecifioi^- 
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DawsQo  rt.  Figaeiro. 

Iv>itt  are  maflft,  and  then  reference  is  made  to  the  balance  of 
tile  restriMonfty'hjrHfen^ng  to  the  Act  in  which  they  are  fdj 
•■elfortfr.  \ 

'  SxttiihAng  (bet  gramniatical  cooBtmctien  of  the  Act  is  it 
^be  pfMiAed,  if  tUera.  be  anj  donVt  as  ft  the  meaning  of  the 
'imiBy  <hat'tb6  Iiegbktnre  would  Jgive  toade  the  difeience 
Contended  for  in  these  several  f6nnns,  oi^  the  sibne*  subject 
militer  of  litigation  ?  These  extraordinafy  Cbnrts  were  oonsli- 
tatiM  and*  inyested  with  smmn^iy  jniisdiction,  afWedly  to  ez- 
}pedfte'  dds  clhss  of  oases.  Why  snch  '^  hot  haste"  in  bringng 
%ilil^  to  a  final  detennination,*in  the  City  Bjjki  Hayor's  CSovt, 
Wyetp^k^oitthen/to ''drtfgt}l^sl6^ 
^o^s  CoQ^  ?  AAi  Chat,'  loo,  againsVaH  the  analogies  <^  (he 
"Jk^jridgtit^^  tb^  itfooe^ifiAgs  in* these  cf^erid  tribntab? 
f  .  It  is.  ^id«ki  aVgunteiit,  th^  ^nc^^  a'  c6nstrQcti(tt  of  the  SfcaV 
'  tfie  will  compel  paxties  to  emj[>lof  Comnsel,  in*the*fir8t  instants* 
Beftier  tha(  tfcey 'sb(ndd.d6' so,  in  coxrtrov6r^d*tas68.  FjireYdi- 
.tiTe  1(  (getter  tli%n  corrqptiYf  jtiisti6e.  It  is  a)hie'field*for  the 
'inftiatjiol)  of  tbe  juni9r  members  of  the  profedsion  into  the  pimo- 
tice.  Jl^d  ottr  highly  respected  young  }iTe&T€t^,  Sheftall  Aid 
Law,,  b^eti  engaged  to  represent  thes^  ()arties^  on  tbe'ttial  before 
i^.  Jtbtice  Hi^t,  this,  writ  of  error  never  would  h^e  been 

^    Ju4giQenf,affinii|^d. 


•i  • 


.No.  67.-;;-Andbew  H.  H.  pi*sox,  assign'ee,  plaintiff  in  er- 
ror, v8.  FoRTUNiTG  J.  FiGUEiRO,  defendant. 

•  *  .-•.■*■•■ 

•  •  .  ...*•.  •  • 

ri.]  By.tl^e  Aet  ii(  181JL  to  preveat  debtors  from  as3igaing  their  propertj  to 
*M>mc  oT  their  creditors,  in  preference  to  others,  an  assignhient  fh>m  which 
any  creditor  is  excladed,  is  void  as  to  him. 
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DtflfsOII  M.   IfiglMiFO. 

I  ■*  ,1  *.,  .  ■  *»;ii 

Certiorari,  from  RicffikiMld  Superior-  Court.  "  Deeisi^dft'  bjr 
Judge  Holt. 

Thei'faetB  of  this  case  jCre  a4  foH<fiflf: 

F.  J..Figueiro  sued  John  J.  Byrd,  in  the  Court  of  CoipmoQ 
Fteas  in  the  City  of  Angnstf^,  on  a  note'  for  $175j  dated  Feibni- 
srySS,  185&,  payable  to  Cromelien*&  Bir6ther,  and'indor^ 
by  tkem.  •  •      •       ^     '  .  .. 

The  plaintiff  obtained  JudgtUcnt  in  this  actJon.  PencBng 
suit,  he -had  ciCased  a  summons  of  ^mishment  to  be  issued  to 
Andrew-H.  H.  Dawson,  who  answered  that  he  had  in. hiirhamd^ 
aasets  to  the  amount  of  about  nind  hundred  and*  fifty  dollars, 
which  he  "held  by  virtue  of  a  deed  of  assignment,  exeoTlt^d  oil 
the  7th  Sej)tember,*1852  ;  by  which  depfl,  Byrd  had  coriTeyed 
to  Dawson'  the  assets  in  f[{iestion,  to  collect  and  re.aliae*the 
Sfsne,  and  ^^  to  pay  to  ^ach  ahd  all  of  said  Byrd*s  creditors  the 
fiill  sum'  due  and.  coming  to  them  from  him,  an^d  a'.fyll  &nd* 
•omplete  list  of -whom,  with  the  true  amount  ^ue  t6  each,  k 
ooAtained  in.  the  exhibit  hereto  ccnnexed,  and  maAed  C. 

Ihe  deed  went  on  to  provTde,  that  "if  there  w^s  not  enotrgfc 
to  pay  off  and  satisfy  each  and  all  iny  •(said  itfyrd's)  cf  editors^ 
then  to  p9Lj  them'  pro  Vataj  in  jifopeKion  to  th^  atet>unt  dti^ 
and  owing  to  each  ;  and  if  the  proceeds,  tis  afore^aidj^  be  lyibre 
than  sufiicient  to  pay'  and  satisf;^  every  one  of  nty  credliots, 
dien  to  pay  aad  return  to  me  the  ValatlCe  that  majf'be  left;  IF 
sny,  after  paying  all  iny  creditors  as  aftJresaid'*,.  '  ' 

•  In  the  list  of  creditors  annexed  to  this  deed,  tfa'e  nam^^if 
j^gueiro  did  n6t*api$ear ;  the  names  of  Cioti^eIi^*&.  B)reth^ 
did  kppeai:  aisr  creditors,  fo  the  aibouni  oTF  $488^*5*5.' 

Th*e  Court  of  Common  yieas,*  Met  that  this ''deed  wdsVoid; 
as  agaiist  creditors,  and  gave  jfidgiftent'tigaitfst  tfre  gfrrnishei^,^ 
for  the  full  Amount  of  the  judgtnctit  agaiifet  defendant.  fYom' 
this  judgment  the  garnishee  sued  out  a  eertiorari  froih'tjKI'^tt^ 
perior  Court;  jind,  on  Ih^p  hearing,  the  S«perier*<fcfdl%ajQkAed 
the'dedsion'of  the* Court  of  Cbtntootf  Fleas':  ani  On  ifaia^fhsci- 
^bneriror  is  as»gn^.     *     •        *•'  •     •      •'•      •  ••    *•     v* 


^  IHTPBBIB  (XAtBT  OF  GSMfiUL 


G.  J.  k  W.  3cHLET,  for  defendant. 

By  the  Conrf. —^Bex5IKO,  J.  ddiTCrbig  theiipuuQn. 

.  * 

[1»]  The  Act  ef  1818,  to  preTent  jLawgnments  to  a  porticn- 
oC  crediton,  to  the  exclii»on  and  injiir|r  qf  the  other  Grddkon, 
ef  persops  who  fail  in  trade,  or  who  aie  indebted,  at  the  timfr 
of  BBch  assignment,  has  in  it  these  wordB: 

^Tha^  any  person  or  persons,  onaUe  to  pay  his,  her  or  thdr 
de^jtSy  who  shall,  at  any  time  hereafter,  make  any  assignment  or 
transfer  of  real  or  personal  pr<q>er^,  stock  in  trade,  debts,  does 
or  demands,  in  trust  to  any  perscm  or  persons,,  in  sstiafaedoli 
or  payment  of  any  debt  or  demand,  or  in  paijt  thereof^  forthe 
use  and  benefit  of  his,  her  or  their  credit<»'.  or  creditors,  or  for 
the  usQ  and  benefit  of  any  other  person  or  persons^  by  which  any 
creditor  oC  the  said  debtor  shall  or  may  be  ci^dudecl  fnwi  an 
^ual  share  pr  portion  of  the  estate  so  assigned  or  trmnsferred^ 
snch  assignment,  transfer,  deed  or  conveyance  shall  be  noil  and 
itad,  And  considered,  in  Law  and  Equity,  as  fraudulent  against 
cceditors'*.  If  the  assignment  is  one  ^^by  which  apy  creditor 
fhall  or  may  beexcluded iroia  an  equal  share*'  of  die  estate 
assigned,  the  assignment  is  to  be  null  and  void. 

l^igaeito  was  the  c$reditor  of  Byrd,  the  assignor.  He  was 
Si|ch  bj  b^ii^  th6  jpdoisee  of  .Cromelien  &  Broker,  the  payees 
of  the  note  in  suit,,  inade  ^y  Byrd.  Figueiro  is  entirdy  ^^  ex- 
obded'' ffom  the. assignment.  Cromelien  &  Brother  are,  it  is 
tKOfij  ineluded|in  the  assignment,  but  not  as  the  owners  of  this 
note.  They  are.inclnde4  in  the  assignment  as  the  owners  of 
a  note  for  Z^^^jfe'*  SOj  as  to  the>note  in  this  .case,  wh^h  is 
tor  ,iVl^j  both  J^lgueiro,  the  present  holder,  and  Cronielien  Jk 
Br<>th(er,  the  for^r  hpldi^rs,  ase  ^^exdnded"  iroiq^th'e  assign-- 
ment.  ••.'.■ 

.  .Ih^'Ms^ninent^  therefore,,  as  to  Fign^iro,  js  void^ 

Ai»d  the  as^igttinQnt  beitig  void,  as  tp  him,  the  {Hrop^rty^.aW 
tempted  td  be  tK^igaed' remained,  as  to  figueiro,  the  proper^. 
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ef  Bjvdy  iK>twidi8tapdii\g  th0  assigimieAt ;  sad  ^  pcqMivkyiie- 
]&g  in  the  hands  of  Mr.  DawsouiiitVwas  subject  to  this  gamikh- 


The  judgment  of  the  GoiHrt,  to  that  efecty  ou^t,  t^erefofe^ 
tol>e  affiroied. 


No.  68.-7-J0HN  C.  Dudley  et  dk  plaintiffs  in  error,  v%.  A.  G. 
Porter,  defendant. 

•     •  • 

[).]  Whex»  a  Mherj  bj  deed,  ga^e  a  negro .  girl  to  hU  daughter  ."  M  S  D, 
•  for  and  during  her  natural  life,  and  to  the  heirs  of  her  bodj,  if  any  she 
■honl'd  hare,  bj  W.  S.  D";  and  afterwards,  the'  grantor  prorided,  th4t 
«  shotild  the  said  91 S  t>  die  without  a  bodily  heir  by  W  S  D,  then  th^  aforesaid 
negro  girl  and  her  Increase,  ihaU  then  be  divided  among  my  heirs,  share  aod 
share  alike"  :  Udd^  that  the^e  words  conreyed  a  ^e  estate  to  M  S  D,  a  fee 
in  the  property  to  her  children  bylV'  S  D,  if  any  were-liTinjg  at  her  death ; 
and  if  no  such  children  were  (hen  liring,  the  same  was  to  be  divided  among 
the  heirs  general  of  the  grantor,  as  .directed. 

In  Equity,  in  Effingham*  Superior  Court  'Deciuon  by 
Judge  Fleming. 

This  case  turned  upon  the  construction  of  the  following  deed: 

State  of  Georgia,  Effingham  Gountt: 

This  indenture,  made  the  third  day  of -Aprils  ih  the  year  of 
our  Lord,  one  thousand  eight  hundred  an<}  twenty-one,  between 
Chiilfbrd  Dudley,  of  the  County  and  State  aforesaid,  of  the  one 
part,  and  Maria  S.*  Dudley,  of  the*  saine  place,  of  the  other 
part :  Witne$se(hj  that  the  said  Guilford  I^udley,  for  and  in 
oonsideration  of  the  sum  of  one  hundred  dollars,  \o  me  in  hand 
paid,  ^t  and  before  the  sealing  andrdeUyery  of  these  presents, 
the  receipt  whereof  is  hereby  acknowledged,  Jbath  granted,  bar- 
gflined,  sold  and  ^onTegred;  and  hj  tb^of  resets  dB  grant  har^ 
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lier  natural  nfe^  and  to  the  hein  of  lieft^  l^dy,  if  any  she  alioiiM 
have,  by  my  brother  W.  J.  Dudley,  foreTer,  a  negro  girl  oaHad 
Bfaa,  about  fhree  months  of  ^,  ttdh^r^inereaae,  to-thottid 
Maria  S.  Dudley,  during  her  natural  life,  and  the  heirs  of  her 
body,  if  any  she  should  have,  by  said  W.  J.  Dudley,  forever. 
To  take  into  her  possession,  and  to  have  and  to  hold  the  said 
negro  Eliza  during  her  natural  life,  to  the  sole  and  only  proper 
use,  and  benefit,  and  behoof  of  the  said  Maria  S.'  Dudley,  du- 
ring her  natural  life,  and  the  ^eirs  of  her  body,  if  any  she  hare, 
by  said  W.  J.  Dudley,  forever.  And  I,  the  said  Guilford  Dud; 
ley,  for  myself,  my  heirs,  executors  and  administhrtors,  all  and 
singular  the  said  bargained  property,  unto  the  said  Maria  S. 
Dudley,  during  her  natural  life,  and  the  heirs  of  her  body,  be- 
gotten as  aforesaid,  shall  and  will  warrant  and  defend"  the  sud 
negro  Eliza  from  the  claim  or  claims  of  any  person  or  persons 
idiatsoever;  and  by  these  presents,  do  warrant  and  defend. 
But  should  the  said  Maria  S.  Dudley  die  without  a  bodily  heir 
by  W.  J.  Dudley,  then  the 'aforesaid  negro  girl,tEliza,  and  her 
increase,  shall  then  be  considered  as  part  of  my.  property,  and 
be  divided  among. my  heirs,  share  and  share  alike.  In  witness 
whereof  I  have  hereunto  set  my  hand  and  seal,  this  third  day 
of  April,  eighteen  hundred  and  twenty-one. 

GUILFORD  DUDLEY,  [l.  s.] 

In  the  presence  of 

W.  King,    • 

W.  G.  Porter. 

Maria  S.  Dudley  died,  leaving  no  children;  itnd  the  present 
ooHtest  is  between  the  complaiifants,  claiming  as  the  heirs  at 
law  of  Guilford  Dudley,  and  the  defendants,  as  the  heirs  of 
Maria  S.  Dudley;  und  the  point  colncs  up  upon'a  case  made- 
by  agreement 

GAUiiDEi^,  for  plaintiff  ill  error  •   •      ' 

IiaW  &  ftAEf 6W  *  WAltn  k  CMfkicSy  for  defendant. 
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Bjf»the  (7oi«94.->— Starnes,  J.  delivering  the  opinion. 

•  Do  the  terms  of  this  deed  import  an  intention  to  create  an 
estate  tail? 

The  grant  b  to  ^^Mfiria  S.  Dudley  for  and  diiring  her  nat- 
ural lifey  a^  to  the  heirs  of  her  hody^  if  any  she  shall  teie" 
by  ^he  grantor* s  brother ^  Wm.  S,  Dudley j  forever.  These 
wqrds'plainly  express  an  intention  to  ereate  a .  life-estate  in 
lia^ia  S.  DEdlej-r-must  they  be  construed  to  import  an  iniieii- 
tionto  ereate  an  estate  tail  in  her  children  or  the  heirs  of  her 
iKi(|y,by.Wm.  S,  Pudley?  \ 

'  It-is  quite  clear  that  .this  conveyance  CMinot.be 'brooght 
within  the  terms  o£  any  of  the  cases  in-  which  soob  or  similar 
words  hay^  been  held  not  to  crei^te  au  estate  .tail,  mlesli  it  be 
lluit  xAms  of  csfees  where  sulyolned  or  an^radded  explanatorjr 
word^-arefooQd. 

¥fith-  an  eye  to  this  considemtion,  let  as  examine  the  superr 
added  words  in- this  deed,  i^hich  may  be  looked  to  as  in  the 
luitore  of  words  explanatory. 

W^  find^  after  reference  tothe  heirs  of  the  body,  the  words, 
*^.if  UttJ  sha  should  have^  by  my  birothdr,  W;  S.\Dtidley,";  4^. 
Siese  words,  cairba^.  no  other  effect  than  4o  confine  thef  estate 
which  the  terms  import,  to  the  h^  of  the  body  of  Maria.S. 
Sudiey*by  W.  S.Dudley  begottenyand  thus  to  turn  what  would 
x>lberwiee'be4Hi  estate  lail  ^^eneiml,  ia*thf  line  of  the  firA  taiker, 
•t^an  estate  special  ^that  is,  an  estate  tail  in  the  line  of  the 
said  Maria  S.  by  the  said  W.  S.  Dudley  begotten. 

We  next  find,  mt  ihe'  e^ttcloaieii  of  tfie  4eed,  and  after. the 
elMse  of  warranty,  tl^ese  words :  ^  But  shovdd  the  slnd  Maria  S» 
DlNUey.die  without  a  tedily  beir  by  Wn^  B.. Dudley,  tb^n  the 
Aforesaid  negro  girtBlizaj  Md  her  inerease,  shall  then  be  ee«« 
Sid^red  as  a  part  of-  my  {Hroperty,  and  'be  di^ed  4mong  mf 
heirs,* «Hi^re  and  ^are  alike.*" 

tbf^  CeuFt  below  thought  'this  clau^  n§ipugaant  to  the  fbr- 
ttier  parte  of  the  deed;  and  as  it  is  a  rule  of  constmotSon  that 
i&  a  -dised  •whero'^two  clauses  we  in  irreceneSaUe  oonttadietiea 
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to  each  other,  the  first  shall  prevail,  the  learned  Judge  held 
that  the  latter  clause  in  this  deed  was  inopenttiTe.  The  first 
part  of  the  deed,  bj  the  use  of  terms  which  imported  an  inten- 
tion to  create  an  estate  tail,  vested  a  fee-simple  in  Maria  S. 
Badley — the  latter  gave  her  only  a  life  estate ;  and  as  the  two 
irere  thus  repugnant,  the  first  must  prevail. 

The  general  statement  of  this  rule  is  undoubtedly  correct 
ff  two  cUuses  in  a  deed  cannot  be  reconciled,  die  first  must 
forevail.  But,  if  the  latter  be  dxplanatorj  of  the  fimHer, 
if  it  show  that  it  was  the  grantor's  intention  to  use  the  words 
in  a  sense  different  from  what  they  seem  to  import — ^in  a  sense 
which  coincides  with  the  terms  employ^ .-in  the  fawt  daue^ 
ihen  ex  viierminiy  the  latter  clause  is  not  repugnant  to  the 
fbnner,  and  the  former  may  be  controlled  by  it.  A  grantor, 
finr  example,  being  without  the  assistant  of  a  legal  adviser, 
night  convey  pnqperty  to  AB  a^  the  heirs  of  hl)i  body,  and 
at  the  end  or  conqlusion  of  his  deed,  and  bef<Mr0  eieestioii,  sfh 
pend  words  to  tiie,  following  effect*:  ?  Bmg  inexperienced  tmd 
without  Counsel,  I  am  apprehensive  lest  I  may  have  used  the 
above  words,  heirs  cf  the  bodify  impropedy,  it  being  my  inteii- 
tion,  in  their  use,,  to  signify  J;he  children  of  A  B;  and  I  ipsh  so 
to  be  understood."  There  can  be  no  doubt  on  thcmind  of  any 
one,  that  these  words  would.be  ss^^ciently  explanji^tory  of,  and 
mot  repugnant  to  th^  first  part  .of  the  deed.  •    • 

•So  if,  inthip  point  ef  view,  the  words  before  us  may  be  re- 
garded a3  explanatoif,  they  are  not  repi^naqt  tQ*>kefinl.part 
of  the  deed,  even  admitting  that  their  import  is  to  oreatea  lib 
estate  in  Maria  S.  Dudley. 

It  is  weU  known,  t^t  even  in  S^gli^d,  in  conveyances  of 
personal  estate,  where  words  are  used,  impcgrting  an  intention 
to  create  an.estate  tail,  the  Courts  seadily  r^rt  to  itijEerential 
eonstruetion  and  seise  upon  slight  ei^^esstons  in  the  instni- 
ment,  for  the  purposes  of  explajn^tion.  •  When,  then,  in  Geor^ 
gia,  where  estates  tail  have  been  long  prohibit — ^wbere  all 
Uie  presumptioiMi  are  agaipst  then^-rr-where  the  words,  heiiB  of 
the  body  have  not  that  f»6t;tled  techaical  (Siguificat^n.  whi^h 
they  have  in  Eogli^nd — ^where  no  e^ect  can  be  givw  to  t]^ 
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m  thM  tedmiod  sanse,  aad  e^Moiatty  nban.  (as.  m  tkis  ctie) 

tii6  wMe  frame  of  lh«  inatnuMfit  A^m  tbat  tke  writer  wai 

inezperienced  in  coiiTeya&oiiig,  a&d  without  the  aid  of  legal  ad^ 

Tiee,  mftrticrij  a  Oowt  ibodtf  readOy  kj  hold  on  irmrda  or 

tlher  portione  of  4he  inttnvBent^  which  go  ie  ihov  thai  the 

grantor  need  the  worda,  ^'heiia  of  the  bodj'^  -in  the  eenae  itf 

In  the  deed  W fore  ns,  the  fast  dlanse  of  wl\ich  has  heeii  qtu^ 
t6d,*the  grantor  provides,  that  ^^  sboald  the  said  Matia£«  Dud- 
ley die  without  a  bodily  heir  by  W.  8.  Dudley,  then  the  afore^- 
aaifl  property  $kaU  then  be  eonaidered  a  part  6f  my  property, 
and  be  divided  among  my  heirs,  share  and  ehare  alLke'\ 

Vowthe  word  then;  as  we  have  hXMl  occasion  to  say  lift  a^^ 
otfier  case  at  this  tefm,  is  eoBetmes  used  as«a  word  6f  reasoit* 
ing — a  particle  of  inference  ootanecting  the  cbnse<|tience  wi4l 
the.premiBes,  and  -sometimes  ae  an  adviurb  of  lime.  In  the 
first  senses,  itis.equivalent  tothe  esspression,  ^'in  that  event"^ 
or  ^^  in  that  case'',  or  ^^  therefore*^  te  the  other,  it  mei^  ^at 
that  tiine'l,  ec  ^^immedieitely  aflehrards'^*. 

When,  in.tlie  first  sense,  ipterpoped  between  two limkalions^ 
it  can  hsitr^,*ao  effecit  in  restricting  the  limitation  to  issue,  liv- 
11^  at  the-deaUi.  (Beauclerk  vs.  Dormer^  2  Atk.  806.  Cwr 
d^im.amflHill,6^UtiLjfr.g,^my  Though  the.wor^.waa 
held,  m  thesct  cases,^  jto  be  there  used  as  a  word  of  inference^ 
yet  th^  njasening,  both  pf  Lord  Sardynck  and  Lord.  Brevgiff 
«p,  showe^  that  \f  thft  word  be  need  bm.  an^adverb  of  time,  ji  aaj 
Aen  be  regarded  a^  having  the  dbct  of  restricting  the  limita^ 
lion  to  isspe  living  ai  tJ^deatl^ .      . 

In  the  aentenee  whicli  we  m«  considering,  and  which  is  quo* 
tmi  above,  the  w<»4*is<if  qoursefitstusedava  word  ofre^ksoning; 
hot  beeavse  Ais  is  so,  it  is  evidenti  that  when  in  the  same  ceii- 
Boction,,  ^t-is  repeat^,  it  is.  a  word  of  time.  .  Unlesathis  be  so^ 
we  attribute  no  mes&iag  t;p  its  sci^nd  us^«    It  is  a  maxim  of . 
law,  that  effect  will  be  given  to  all  the  words  of  an  instrument, ! 
if  this  4{an  reasonably  be  done.     Ut  tee  magie^  fc.    The  sep- ' 
tenM,  therefore^  may  properly  b^  read,  ^'sVoiUd  the  mi  Me^ 
-7s  •.     •      • 
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mh  S.  D^d}^  die  widioitt  m  b«dily  heir,  by  W  8  D,  *i  t&«C 
€9^^,  ^e  aforesaid  prop^y  BhaH/ti^  tAo^  tttn^^'be  diTidedj" 

But  if  tbe  grantor  intended  tli«t  the  pro{)erty  sheold  go  ofer 
to  his  heirs  general,  at  the  time  of  his  €|Mighter'«  death,  with- 
bni  childrM  or  heirs  of  her  body;  the  limitation  OTer  was  not 
within  the  rule  against  perpetuities,  and  affords  evidence  thai 
he  did  not  have  in  his  tnind  an  indelfinite  faihure  of  that  daugh- 
tec's  issue,  its  without  doubt,  would  have  been  the  case,* if  he 
liad  intended  by  the  words  first  used,  to  create  an  estate  tail 
in  the  line,  of  his  daughter.  And  hence  a  strong  presumption 
mnd  inference,  that  he  did  not  intend  to*  create  such  an  isstate^ 
in  the  first  instance,  and*%hathethen  used  the  words  heirs  of 
the  body  to  designate  certain  individuals  «nawering  the  deaaif- 
Hon  of  xAildren,  atHhe  death  of  his  daughter. 

Several  cases  in  England,  show  that  the  Courts  of  that  coun- 
try, in  construing  limitations,  proved  upon  similar  principles. 

In  the  case  of  Doe  fx  ieril.  Chandler  v%.  Smithy  (7  Dun^. 
^  E.  532)  a  testator  devysed  his  lands  to  A.  and'  the  hein  of 
ker  hody  forever^  as  tenants  in  eommon^  ahd  not  m  joint  ten- 
ont^-'— and  added  a  limitation  over,  if  his  daughter  $tunUd  die 
without  having  issue  dn  her  body.  Here,  the  first  words.were 
ketd  not  te  create  to  estate  tail,  becamsd  of  the  woi^  of  dis* 
tribiitite  direction  ^'  as  tenants  in  common,  and  not  as  joint  ten- 
antar".  But  the  limitation  bver  being  held  to  contetnplate  a 
^t^etuity,  it  was  suffered  t^  infiifeface  the  signification  of  tiie 
£rst  wor^  so  as  to  explain  that  by  tfieir  use,  the  testalor  real^ 
ly  did  mean  to  create  an  estate  tail.  Bo  in  (7oiA  ^  hi:  t$.  Cooper^ 
(1  East.  229.)  Fierson  vs.  VioTeeH  and  iffife,  (5  Earn.  548,) 
4int2  in  Bennett  vs.  TdnkerviUe^  (19  Vet.  170,)  a  ftimOar  deeis' 
ion  was  mafie,  and  a  limitation  o^^,  after  an  indefinite  failure 
of  issue,  wBs  allowed  to  control  tbe  signification  of  the  words 
ihrst  used,  whicK  did  not  import  ftn  estate  tail.'    *    * 

The  converse  of  the  propositioil*biuftt  be  correct;  (certahilj 
is  Georgia,  where  con^ruction  does  not  favor-^rtates  tail,  nor 
the  interests  of  the  heir'tft  kw),'.vff !  Ihat' wordA  of  litsicatioB 
over,  after  a  failure  of  issue  at  the  death,  may  ej^kin  woxds 
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in  ihe  instmment  previously  used,  which  import  »&  intention  to 
create  an  estate  taiL 

We  will  only  add,  that  it  is  the  well  settled  doctrine  of  all  the 
modem  cases,  that  the  words  JieirM  of  the  body  may  be  conaLtrued 
-as  words  of  purchase,  whenever  there  is  anything  in  the  instm- 
ment,  which  shows  that  ^*tbey  were  used  to  designate  certain 
persofs,  answering  the  description  of  heirs  at  the  death  of  the 
party".  (Doe.  tm.  Colyear,  11  E(ut.  548.  Doe.  ve.  Jeeiouy  2 
BUgh.  2  Doe.  vs.  Harveyj  ^£.  ^  C.  610.  4  Kent  Com. 
288.) 

These  views  being  correct,  it  results  that  this  grantor  con- 
veyed a  life  estate  in  this  property  to  Maria  S.  Dudley,  and  a 
fee  to  her  children  by  W.  S.  Dudley,  if  any  swrvivedher;  and 
that,  if  she  died  without  snch  children  living  at  her  death,  then 
his  direction  was  that  the  same  should  be  distributed  among 
Ills  heirs  generiiiL 

Let  the  judgment  be  reversed. 
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AlMlJia^TBATORS,  BX«CpT0iU3,  ho. 

1.  Th«  mere  fact  that  the  siiretiei  temde  ert  ef  A#  e^w- 
tj,  18  not  a  sufficient  reason  for  refiising  administration. 
Bark9dal$v0.  OoU.  Ordinmf :.....,.'«.*«^ f*«-%«    IS 

2«  The  refqsalio  grant  letters  pendente  Ate,  is  a  judioial . 
act;  and  to  rfTerjie  it^  a|^[ie!at  and  not  m§ndqmu$f  is 
the  prejMMT  remedj..  /^Udf. 

•  *        .     jj* '  •     , 

^  An  administrator's  deed  need  note  recite  the  order  for 

sale,    tt  must  be  in  eridence  however.    Brmm  et  oZ. 

vs.  Jtedwjfne et al , 67 

4.  Thir  ttoti(M  of  sale  recjoired  to  b6  given  at  the  comft* 
honse  do«r,  is,  in  xt^Vt^,  pi^^isbkbU;  thA  secdti&ry 
evidenoe  may  be  given  of  its  contents,  at  any  time, 
irithost  finrtjier  fioiiiidslioB^  as  to  ^    liM.        • 

5.  asm  Aeief  1845,  giving  the  administraler  de  b<mi9 
non  an  aciconnt  against  previous  admimstralor,  does  net 
divest  legatees  tod  credkers  «f  Ihdr  right  to  an  ae^ 
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eoimt  firom  the  same.    Knight^  adrnvy  v$.  LaueUr^ 
admW 150 


6.  When  an  ezecstor  or  adnunietrator  sues  on  a  debt  oon- 
traeted  with  him,  he  maj  decUre  on  it  indiTidoally,  or 
in  his  repreaentative  character.  Daniel  and  Wife  ft. 
SoQingnhtad  and  another • 190 

7.  In  the  latter  case,  he  should  state,  in  his  petition,  that 
it  is  doe  him  '^as  ezecntor".    Ihid. 

8.  When  he  soes  individnany,  and  obtains  judgment  and 
execntion,  on  which  there  is  a  return  of  ^^nuOa  bana\  ^ 
and  execotion  for  cost  is  issned  by  the  officers  of  Conrt, 
BoA  execution  cannot  )>e  levied  on  j^nqperty  in  the 
hands  of  an'lieif,**  reesited'  by  liini  in  ^f^Ibttieni  *with 
the  administrator.    The  title  of  the  heir  is  not  divested 

by  flooklevy  andtale^    Ihid: 

•         ■     ■       ■  .  • 

9.  A  Court  of  Equity  will  not  Interfax  with  th^  due  ad- 
ministration of  assets  in  the  hands  of  an  ezecntor  or 
adminisiratofr,  upon  slight  grounds.  To  Justify  it,  the 
bill  should  show  good  an8  subotantiAl  reasons  to  femr 
some  probable  injury  at  least  to  the  lig&ts'&nd  ihte^ 
est  of  the  complainant  A$hbum  bji  pro.  am.  v$.  AmHt 
humandanetlief^ \...\. ......  21S 

10.  An  administrator  *cZe  hanie  no%  cum  teitamento  an- 
nezOf  has  no  audiority  to  sell  or  cpnvey  titles  to  landa 
not  diqKwed  of  by  thi»  will  of  his  testator.    JUd^ 

t  ... 

11.  Where  the  tea^  person  is  administn(ter,wiA  the  win 
annexed,  as  to  the  personalty,  and  administrator  eaeU- 
rorumy  as^  the  realty^  an  order  to  sell  the laifi  slumld 
be  granted  to  him  in  his  latter  chamcter,  and  the  ad- 
vertisemeDt  shoild  follow  the  ordor.    Ilid.  • 


See  OotuHlmlunal Ltmy  12;  J/fuitif,  1;  JSqnUgPUti- 
ing  and  PtmHee^  18;  Evidenety  1,  2, 4. 

ADYANCEMEin^S. 

See  Evidence,  1,  2. 

AMENDMElirr. 

• 

1.  A  motion  to  tmendy  made  after  a  case  has  ^^gone  te 
the  Jury**,  ought,  on  payment  of  costs  by  the  moyant, 
to  be  allowed^  unless  the  party  opposing  the  motion, 
wiU  state  on  oath,  or  hi{i  Attorney  at  law  will  state  in 
his  place,  that  sncfa  party  will  be  taken  by  soipiise  alid 
will  be  less  prepared  for  trial,  in  conseqtience  of  the 
amepdmqnt,  if  allowed.     Taylor  and  Wife  vs»  Smith..      7 

ASSIGNMENTS. 

1.  A  marriage  settlement  is  not  within  the  Act  of  1819, 
prohibiting  assignments  preferring  some  creditors  to 
others.    Mar$haUv9.  Mortit ,..,......*••  -^68 

2.  By  that  Act,  an  asaigjunent  ftom  whicJh  any  erecKtor 

is  ezpluded,  is  void,  as  to  him*    Dawwn  p^.Figueiro^  610 

See  Bora,  8. 

AtTACltofTS.^ 

1.  Stock  in  a  corporation  is  not  subject  to  be  levied  on 
under  an  attiichment*  against  the  own^r  of  the  stock. 
Staieyy^ Beid....... .......■•....•:•!.. ...;..487 

ATTOBNET  AT  LAW, 

1.  Is  a  cwipetefat  wHiieA  under  Ae  Actt)f  1850^  to  ptove 
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llie  giTiag  «f  nodee  to  iiM  other  purtiet  !•  Ilie  ] 

tiff  in  the  caae,  who  is  the  holder  of  the  nolo.     CS9I- 

l%n$  v$.  Johman 459 

BAILMENT. 

1.  A  loan  is  the  baifanei^t  of  an  article  for  a  certain  time, 

to  he  used  by  the  borrower  wiihont  paying  for  the 
use.    Booth  v$.  Terrell 20 

2.  The  borrower  is  bound  to  take  good  care  of  the  thing 

borrolre4;  to  use  it  according  to  .the  intention  of  the 
lender;  to  restore  it  at  the  proper  time,  and  to  -re- 
store it  in  a  proper  condition.    Ibid.    . 

8.  The  borrower  must  return  the  increment  or  dSspAig 
of  the  thing  lent.    Ibid. 

4.  A  loan  being  strictly.gratuitous,  the  lender  may  termi- 

nate it  whenever  he  pleases.    IMd. 

5.  The  thing  loaned  b  to  be  restored  to  the  Tender  unless 

it  has  been  agreed  that  the  restitution  shall  be  to 
soipe  other  person.  If  the  .lender  be  dead,  it  la  to 
be  restored  (o  IBs  personal  representative,  if  known. 
Ibid. 

6.  During  the  loan,  nothi^  passes  to  the  borrower  but  a 

mere  right  of  possession  and  user.    Ibid. 

7.  !Areej>a8s  or  trover  wBl  lie  in  favor  of  die  lender  against 

a  Uiird  persoli  who  has  obtained  a  songful  posses- 
sion, or  has  made  a  inrongful  conversion  Of  the  thing 
loaned.    IbiJL 

See  Ofinmm  ffurrieKe;  Ifoan;  Principal  and  AgejtU 


mm-  m 

iv  ■/...■  :.  .*?  n^*.-.*     '.w'.v  '•  i  \   »•  •        ..    -i 

1.  I»«.Mtt«gkLiiM4lllo#h)»}«e*<^«lMikimii^ 

At'MiigBM  tf  €be  e»ip#rmti<m,  «lio«i4  not  hi  ^MmA- 
«t4«M«kftt#  agiteie.lh€r  itolikbtlAip,  mImo  d«e 
MAf  rosier  adCic^  M  pmmOasUff^n  himtlMt  Qke 
/I.  ^.»]B  pkoed'iii  th^e  fih^Nff's-ktaibyWith  imtviie- 

'imrto  hvf.  *  Lame  H.  Hkrri$. .%...... ,\ ..'*  217 

'      •  *      ■  •         •    .      .   :      -        ..        .  • 

2.  lii  aq  action  ugaibEf  a  ptoc*3i'oldef  wlib  is  1)ound'for  the 

nkiznate  redemption  of  the  bills  issued  by  a  bank,  ^'in 
pVopbrtion'tb  the  q-monnt  of  shares  B.i^i  the  vajfe 
thereof,  that  each  indiVidual  or  company  may  hoi  J  in 
8aid  bank,  in  ihe  same  manner  «s  in  comi^pn  actions 
oT  debt  ,  irtiCTe  the  rtecbrd  doerf  not  s'BoW  that  there 
are  any  other  bills  of  saidl)igik  due  and  unpaid,  or 
tba^  there  has  IfMt  aiiy  dtlM^  iretttrery  against  this 
stockholder  upon  bills  of  the  bank :  Seldj  that  the 
iiin4K)lder  is  entiUed  k>  'iA(m»  thdrirMe  ionvxdaimi- 
.fd  1^  hm,  /f  it  d^  n^MJ^oeeil  t]ie  antfuaV  af«  .Mode 
0wvteiLikj  the^deffadant^  Meld.  iOm  AftijiJuyiUl  i^ 
.  .MAftr  Action  he/brevgh^Agaiast  the  ai^ae  'St^hol^ir 
.«ik4^1i.ef  te«i']i^iri^fc«&w«^^  the 

i '    ^zteptoC  his  »tock,  be  may  fliead«  audi' pAymcgM^bi 
.  bar  ef  any  further  recovery  against  him.    Ibid. 

8.  The  8th  j^e  of  the  ^c|  i>C  Incorporation  pf  theGenir 
ix\ercial  Bank  of  &facon  provides  tWt  the/Jtebts 
ifhi^h  th^i  coj:poratipp  shall  W  ahy\t^e  Owe,-^$hall 

f  ^^      not  exceed  three  times  the  wiount  of  the.  *stock'pi|id 

in,  over  and  above  the  deposits  in  their  vaults;  and 

i^^X  in  cafip  of  excess,  the  directors,  ui^der  whps^  ad^ 

|i(pnip(r|(^ti09  ii  shall  bap^en,  shfkll  be  liable 'fqir^t^e 

^fl^ine  in  thejif  ijfdivtduci^  naffifral  ^^ipritffftf  capa- 

fm,.  «?j-.jo  . ,        •  .      _.      ..,■.. 
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otisSBf  ih  w  setim  of  wbt^ljQ  Im  btonghi  ag^niurtr 
iUem,  tbeir  orw^itf  their  kebri,  exeeiitorq  or  ifdttii^ 
i|Plr«loff%  k  ii^  Gopitof  9eo9Mi'ar  tho  Biii^ 
kaviiig  ootf^p^ltei'jislrfMifi  «r  tf^  by  wjr 
•OM£tor  of  tlM«or^ers(io&i;  and.  may  be  fwB%cnkU 
tojiidgHie»t  ad  ^zeeutiovaiiy^NMK^Mfi.or' 
nonl  or.  4i^irMHM^i<^  th«  ^ooB/^nrj : 
ITeU,  thM:ta  Mtipii  faroogk^  uadf:  Aifl  rale 
4<artam  drieetottf  li^a  MF8f;«il47  of  ^ 
not  tfb^te  by  the  eKpiratim  of  the  charter  by  its  CHOf 
iimitatiok  doriag  the  pende^cy  and  before  die  termi- 
nation of  the  soif :  *  ffM  also,  .Aa^  a  creditor  ^f  the 
eorperation  if  entitliea  to  recover  tlie  amonnt  ot  bis 
debt  or  dftnand^  i^d  not  the  ejajin^^nxc^' in  ioKdo. 
ifouUrU^et  at.  vs.  SmiUy  andlTeal ....^ S8» 

See  BiXU  of  Hxckange;  1.    Pnincipal  anil  Agent,  1^  2^  3. 

BANKaUBT  LMT. .  , 

1.  A  pairol'.eontraet  for  this  pirchaee  4nd  ve-sale  af  the 
*lRnd  of  ibe^defiNidani,  tha  proceeds  to  Tj^  applied  io 
the  nttb^gtAitamA  of  the  judgtaenifiiider-vUeh  ^ 
profetij  war  sold,  ia  Bot.taciK'aa  intereet  af  mpiild 
▼eei  m  the  ««i^ee  klwdnapiey  inder  the  Alt  «f 
Ifttt;     Wkit9  w$.  Otc0.v....i ......x.^.:^.^  416. 

BASTARDY. 

1.  A  baaiardy  bodd  is  intended  for  tiiB  pM^tecfion  of  the 

county  qs  a  caufUy  ;  and  there  is  no  breach  of  it  nn- 
til  the  chilii  has  become  ohargeabto  to' .the  connty. 
The  JiiiticUj  ^.  \)t/X*  Jf.  Ohaptnin  et  <U.'. 89^ 

2.  By  oiir  poor  laV  system,  the  Justices  of  the  InfitfriOr 

C<npt  haVe  tl^e'  Hg^t  ta^in^re  into  the  ciroqinslaft- 
cto  of  ithk  pobr";'  td  eleet  whom  they  will  treat  as  ^a 
IMuper,  and  who  Aall  become  chalrgeable  to  the  aovh- 


•  -  •    ."      • 

8.  Tliej^n^per^TiileiM  that  a  Ipttard  diHd  kai  beooma 
chargeable  to  tfi^'Oounl^i  isto  Im  foviid  ift^het  pftj«-  • 
Ibent)  b J  the  Inferior  Cpnrty  of  expeBies  after  refiieal 
#fcjltt»af  *e]^(<li^ 
tk»^rartlihgK)f  aa  orAer for  iiK^  paiyMiC:  *  jfftufc- 

» i    •.-»?-./.  .♦  .J'   •  • ■    •    •   •'.     !••.        :,       .  .    • 

1.  I>fVM«iW«D«  la»Wffld  %y  <«  A  B,  «ML»  {>  ifi^M- 

4v  *^{lm*  M.  'j^JlMiM»^...4*~...-....f..i..j!k....;:v'.VA*458 

tewB^rirafie  ^  iBdon»iB4viit''iii'.)>l»it(,  not  an4j^^ 

2.  A  power  of  Atton9<e7  totranafejf  such  a  bond  need  not  . 

f .tfiijir iK*i-  /««.  •:•  -'"^  "T  .::.•' •  :\: :-- 

8.  \nier6  Qrer  oiiighial  fiayee  had  tziin|rf<fllit^  imrfi'  a  b^fld 
which  W^been  iigiih-'traiuAirredi  l^fOie  a»{^fie«  f ' 
Ale^  thi^t  an  en^  pf  jatUfaodoo^tj  the  j^ye^  A 
^e  ^eoretarypf  ^al^>  Q^ce  at  CWl^atpVcotJA 
.  ^   not  operate  to  defeat  the  righte  olf  third  penK>}j|i4a|3i^  i 
yed  under  inch  aseignment.    lUd* 

CBBJTIOSABI.     "^ 

■  V  ..•'.•  .••  •:  i  •■• ;' 

1.  The  Major  and  City  Couqcil  of  Haeoi^  in  accfsingy 
trying  aod  dianitMtng;  their  Matibal,  nnde^-aud  by  aur  .    » 
ihorily.  of  their  charter  and  ordinanoes^  ipon  a  charge 
of  xnal^practie^  in  offide,  Mted  (4  |i  ^ipKcatpiy''^  ^ 


#1  IritfittL 

dti^  ih  UL  aetim  of  ilil^i^  Im  btonghi  ag^oast 
tUem,  their  or an^itf  their iMiri, exeeiitorq  or  itdttii^ 
ielr«loff%k  ii^Gopitef  Vee^Miof  thelMtalS*^ 
Uw«  e<)«<p^ltei«ji*Mle«iip 
'Cieditor  of  theoor^erstioBf;  ftlid.ma7  ^  pfoaeoatii 
tojndgsfteat  ad  ^emtioi^wmj mmeHti$m  ,<iit' eMt 
l^ant  or.  ij^tmnm^  t(^  th«  eoitntfj  notwillntti^i^: 
ITeU,  thstta  aetipn  fareogk^  uadf:  this  rale  »sitfut 
^^ortain  drieetottf  iriia^ieFs^goiUy  of 
not  a;b»te  by  the  eKpirativn  of  the  charter  b  j  its  omU 
limitaitiok  doriag  the  pendency  and  before  the  termi- 
nation of  the  soif : '  Sdd  also,  ,tha^  «  creditor  ^f  the 
eorperation  if  entit^iea  to  recover  tlie  amonnt  ot  \dB 
debt  or  dftnand^  dfii  not  the  en^cf^c^fn  ioltdo. 

MoukrU^et  dl.  v«.  Smitiy  and^J^eal ....^ ^9^ 

• 
See  BilU  of  JSxffkange;  1.    Pfnncipal  aiutk  Agewt^  ^^^' 

BANKRUPT  LMT.  ^. 

1.  A  pairol'.eontraet  for  this  pvrchaae  ind  re-ule  of  the 
*lRn4  of  ibe^defiNidanty  tha  proceeds  to  1^  iq^pUed  to 
the  Bttiagndihnwttt  of  1^  judginent  n^icter-^rt^  tke 
propeity  war  sold,  ia  not^taciK'tta  interest  af  tp^iOd 
teet  in  the  ««itKiiee^-b«dniipie)p  inder  the  ▲!«  «f 
1841;     WhiU ft.  a-tMi.%. ... I. .................. v./i-.-^  416. 

BASTARDY. 

1.  A  baatardy  bodd  ig^intendbd  for  the  pK^tecfion  of  the 

county  q«  a  county;  and  there  ia  no  breach  of  it  un- 
til the  chilil  has  become  chargeable  to' .the  connty, 
tkeJwticUj  ^.  \)9.'X.  ft.  Ohapmark  etdl.l 89- 

2.  By  onr  poor  laV  system,  the  Justices  of  l3ie  Inf^Or 

C<npt  haVe  the'  rig^t  ta'in^re  into  the  cifovmsftan- 
cto  of  thk  pobr";'  to  eleet  whom  they  will  treat  as  *a 
fMfer^  and  who  Aall  become  chalrgeable  to  t&e  aodi- 


eontaiaing  220O'  cottcm  ftfiiples,  afad^ffeiriffg  fo  pAy  ttto 
freigjit  ^eraw  bj  ineasuc^,  dtowiclttd  their  atuj^iafint 
by  ^^loiistmij  oj;i9  ofitha  cpmpiGupL/a.TeBMla.,  •  (}otUi^    . 
Baim^Qf  v^e  &ot  mentioaed  io  tlM  freight  list.    It  was.  • 
a  new  btisi«LefN^  ^^^.  WV^^^t^fipA  it  w^  proven  tkat 
the  customary  freight  oa  them  was  {me-  oent  per  sam- 
pler. ^«blp. thai  th« -Uo^vttjr  wei»  iu4.boiii(d  to  d||it^^ 
these  boxes,  as  such^  by  mea8iMfay«wfttw<bJ^  WWb^^^ 
of  ^e  CDStomaary  ratetf.    Lamltr  vs.  TSfc^jyi  y.  ^iS.S. 

C0K8TITU!ipix>NAL  ijkW. 

:•■■'■.•   •      ....    •■•■..■•      ♦  •  ..\    ■-•   .* 

Coiwttalllw^ btif-ihi aaAi^HyBf ^Mw  CMirM^^-^  ^ 
olare  them  Toid,  will  nerer  be  resorted  4o  exeipt  ikmr ' 
.     a  dear  aid  ^gent  ease.    Bo$tan  ^  (h^nby  «t.  Okni- 

7/l##ff0  •••■'••■••••«••••••••••••••.••••••  1^*  •••.••%••••. ••..••••■••••     ^  v2 

-•-,.■..■ ■     •.    •  ■  if  •       ■    k    .  ^      -..  :•  •• 

2.  ^ir^W  JIteft-IiAws  eSM^ 

IJ. ' JL)kW  miy  he  e±  poA  fd^y  tiii  yet  Cojkdlatioiiaf 
Ibid.  .  4r      .r   '.  .     , 

cieff y  anif'tb  ^ptfdiate  tllem  iokhog^hei'/wtnil)  \>e.t6  6b^ 
UtetialealargeporfadiiV'ilie'Stat^  ' 

ha.  •.  •  ■ 

5.  Registry  Aets^  though  retn»eetlve|  are  ConsiitvS^^    '    J 

^  .■■•■■■■■•■  '^ 

6.  Uiltatte'SSof^MrjrtfiZKitwilsthdi^ 

i(k^  the*!Brifish  Cotkrt,  that  an  A<j|^f  Paifliameivby  to^tate  .0^ 
effeet  ^^fi^om  aad  after  its  passagti",  (^p^rftted^&om  the  '  ^ 
firstJdaf ofth^seiMni.    Hut*-    .^     .*.-••• 
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dti^  i&  UL  ftciian  of  ilil^i^  Im  btonghi  ag^oast 
tUem,  their  or  an^itf  their  iMiri,  exemitorq  or  t;di[nhr 
ielr«loff%k  ii^Gopitof  Vee^Miof  thelMtalSt^ 
Uviii«  eotf^p^ltei  Jiirfitfeliei^ 
•oidtitor  of  theoor^erstioBr;  tud-may  be  ytooeciiitei 
tojiidgHie»t  ad  ezeeiitiov«iij«NMKMMi.or'Mii|- 
nonl  or.  4i^rMHM^t(^  thA  eoitntfj  notwMntti^wy 
ITeUy  thstta  Mtipn  breog^  uadf:  this  mle  ftsaait 
4<artain  drieetottf  li^a  MFs^gmUy  of  w 
not  ab^te  by  the  eKpiratim  of  the  charter  b  j  its  owii 
iimitartiok  doriag  the  pendency  and  before  the  termi- 
nation of  the  soif :  *  Sdd  also,  .tha^  «  creditor  of  the 
eorperation  if  entitliea  to  recover  tlie  axnonnt  ot  \iiB 
debt  or  dftnand)  ibid  not  the  entire '^c^fh  Molido. 
ifoukrU^et  at.  vs.  SmiUy  and\keal ...,^ &8» 

See  BilU  of  JExckange;  1.    Principal  anA  Aaemt^  \  %.  3. 
BANKRUPT  LAW.  , 

•  .  .  •  ■  • 

1.  A  pairol',eontrMt  for  thj?  pvrchaae  knd  re-sale  of  die 
*lan4  of  ibe^defiNidani,  tha  proceeds  to  1^  iq^plied  io 
the  Bttiagndihnwttt  of  the  judgtaent  npder -vfaieh  tiw 
]iropeity  war  sold,  ia  not»aaciK'tta  interest  af  iw^tild 
teei  in  the  a^NitKiiee  ^hwdaApi^  inder  the  ▲«€  «f 
1841:     WhiU  w$.  Otc0.%....i....; ....x.x,:^.^  416. 

BASTARDY. 

1.  A  baaiardy  bodd  ia.intendbd  for  the  pK^tecfion  of  the 

county  qs  a  county;  and  there  ia  no  br^ch  of  it  un- 
til the  child  has  become  ohargeabte  to' .the  connty, 
fKeJu$tice$y  ^.  it.'Jt  i/".  Chapman  etat.l * 89- 

2.  By  oar  poor  law  system,  the  Jostic^s  of  ^e  Inf<^Or 

C<npt  haVe  the'  Hg^t  ta'in^re  into  the  cifovmsftan- 
cto  of  thk  pobr';'  to  eleet  whom  they  will  treat  as  *a 
|Miq[>er,  and  who  Aall  become  changeable  to  t&e  eoim- 


tinMtt.  .'  m 

» 


:/- 


2.  Iffbef  A  if»a  liaMe  as  mdora^r  fbr  B^  and  B  ei^dgM 

a  ftottg^ge  to'i|idemiaff  :A.  agnilt  loiSi  aai  die  plv]^ 
erty  k  told  voder  the  foredotiuie    ^aAd'B,  en  th^^f^ 
of  lale,  co-opentoe  with  A,  tohsyejehe  prwerly  fawM^|||      ^ 
off  to  1dm  at  an  oKderValne,  se  lurlo  en£Ue  A*^ 
.  hims^f  harmleii  ^  aYeHMl^:  Jfeldf  jSiaVan 
to  this  eftedj  and  tliat  Ae  pfoeeeA'.  dMH  1^  ItppBed 

anicte] 


r'. 


# 


to  the  ^xtingiibhment  of  tiie  originaJllaiBbtedneeB,,  jfi  J 

neithet  fhtudnlenf  or  vei^  Imt  blndmf^  otf>A;  alidlta^' 
ving  takenHhe  Sheriff's  deed  and  gbne  into  t>odmeien 
of  the  premieeei  and  realifed  a%rge  profit  ttqm  ti^e 
re-fl^,  Xqnitj  wS  eoitipd  A  epeeiie  *  J)erfQ|pMibtee  of  ^ 
the  contract.    Ibid.       '      •       '  •      «     v      *  '   . 


See  0$mfMft  OarrkrM^ 

;o6Bp(mAftoi«f.;  ;.    ^  .;  . 

•     ■'  ■    .     ,•  •  •    ■  ■. 

jDOBtS.. 

Bee  Adm'rM.  At.  8. 

i    •    •     •'  '''■■#         ■•>'*' 

,*«V         fWMJ^ULjrliAW.  .  *  • 

■   #'      •  ••'"  '•  ■  ■■% 

1.  Every  one,  wbetbat  bond  or  free,  vho  is  indicted  far  « 

honfi«lde,  tB,ilkl<^^feadibto^iBdletiMfi*ljU;tt^        m 
%  ^  Whhe  MMl.    yuMJniingitof  amTe  or  ft«e 


CMM,  Jii^l^di^VMiit  ihadd  ao  ehaige  it   V«Jiif»  ^ 

2.  Keitlwr  «&•  Aet  oTlSia  o#18Sf;  nlkti^  4»  ttmHiU    .. 
9t  «l»T«r  JuA'fin^ynMfiV  «il«||^to(a  aof  itf-  i|^ 


m 


'  joqnemiiatbelAd|'fQEt]lispiip:po9ef.todie4Uii 
apn  of  the  Penal  Code.    Ibid. 

■Mriiiij^htei.:   i(tJ.  ..,••.,. 

.    ^  ^^M^^^  )^  ^^i**^  ^^  li^bn^  at  Cc:^;^^  ^tc,.Uiat,  in. 
4     ^^^^rar  .§tate,  ^  mvii  reiiiedy  jb  snsfftti^eil  imtil  ^fter 
^       :thie  can^etitt|^thei)flipiider. .  JDmDy'j?$.  Oc^ 20S 

^  •    .^/ 

t       5.  iV  t6ipci8  <tf -  0^  Co^e,  j^datiyf  to  the  oSeiice  of  bar- 
.  I>fiQQ£  |k  shiYe  ipfike  QO  cj^afigc  i^'thia.role. .  Ibid. 

\    .  V  ■  ■        ,•.       .  .       .M  ■    ,    .       .       . 

6.  Ap  ii^pta|iiejQt.fra{|^d  4ii  the  laQgai|^.of  the-Codey  is 

^      aaffici^   ^enji  VB.  The  StMt .^..%...  467 

itftds  vf.  Tke,State 600 

7j^  T|pe  Court  stated  oorrectly  to  the  Jury,  the  law  ot  {he 
ea^  and,  adde<]^  ^|.  Xhft  Ptnrt  .<^y  he  wrong,  bat  you 
^  %knnot  be  wrong  in  taking  the  law  from  the  Court*' : 
«  •  Held^  That  this,  though  an  erropequ%  staten^nj;  of 
the  law,  is  net  a  sufficient  ground  for  a  new  trial, 
where  no  motion  was  D^a4e  iberefor,  in  the  Court  be- 
low.    Ricks  V9.  TheStaU... ,.  600 

• 
»     Sm  Evidence,  Sg  Indictment ;  Jury^  1,  2  ;  Slaies^  ^.  1^  5. 

1.  Ab  admifistEatorJs  deed  o^  opt  x^ite  tl^e<>rder 
of  i^e  ov4fr  granting  U|^e  |o  sel^..  ,Brpfc/i  et.  oL 

^  A  fatlier,  bytleed,  gai^jKegro.ij^if  ^tagra  .^^  M 
*  '  S  D,  for  an^  durin^HHr  natural  Kfe,  and  to  the  heirs   ^^*' 

.  •ril9^  body,  tf  mf  Ae^odii}^^^^^  hy«  V  *&  D':i 


67 


ihfi4ifi)reaaid  negra  ^1  and  her  mertM^.^ofl  ^^^ 
be  divided  among  my  heirs,  share  and  share  t^Iil^g]^ 
A2i»  that  these  w^fiB  eonvejed  a  life  eetete  tD^Hp* 
D;  »feeiiirefiainderteih^>hildreD«  if  anywanaJi^ 
ing  at  her  death,  ^nd  if  no  such  children*  w^  ' 
living,  a  remainder  over  to  the  heirs  general 
w  ''      '^gtmktQT.    ^mdkjf  ve.  Porter.. .s..i............^^*^..f  tl9 

DEVISE  AND  LEGAOy^       ;  . 

.       -.     .    .  •     •     ■'  •^.>...,-  :.    . 

1.  The  term  ^^  Zeni/'  when  used  in  a  will,  is  gf  n^^nily 

equivalent  to  ^^give\    Booth  v%.  Terrell.......,.....^'   20 

%  Whoa  ttbB  will  "Qhows  that  the  -te^taitnr  did  na|»  if^tead 
the^egal  estate  to  pass  to  thd  legale,  tj^n  tfie^weyc^ 
'^I^cT' has  its  appropriate  meaning..  Ihid.      ^ 

8.  Whether  a  specific  l^acy  has  been  adeemed  6r  no^     ^ 
daipfoda  vfx^  whaiher  ^  teatator'4.  intentioi)  lijs 
been  ta  adeem  it.    Be<^  exWy  vi  ilake  ef  qt.^.^.^.!^lff 

.      '•  .       •    ■      .■     ^ 

4.  A  devise.ef  p^al  and  personal  estate  Va^  to  D  JIf  H, 

wkh  t^e  projri^iaB)  t^iact  if  h$ sbo«Id  "die,  leaviag  ift) 

Kwfdl  %exi%  'flie^  'aQJl.in-.Aa2 ;ease,*alt  ^f  ll^e"  $bid  ' 

property  Bhal^  be  diTided",*  share  tod  tfiare  illil^,  bi^ 

twecn  the  cMliretf  of  ;f . C  F:'  Jjfefcf,  t^  D  "F  Et   ^ 

took  an  e^'te  in  Jee,  with  exAitorj  deviaa  eter  to 

the  cmPJ(  «f  J  0  F^if D  F  H  died  withomehildren««^  ^ 

living  fit  the  thbe  oThi^'  dktih:    S[dfrttiy'ac(m*r*j  tw. 

Smithy  txW.. ..." y $46 

...  V '        ■•"■.•  •  •  '|k  ••  f\    •  ■  ^f-  ^  ->'■ 

B09  Slaved,  fif.t  4.    WOh^i.  .^^ 


*>  a 


1.  The  9a  M^fOf  Aeiori8Q6,Apjiliesren^t6;ptrtial4^^ 

VOL.  mn-ia- ■:«\*.  •     ,■    .*  -"irf-  *  -  •*       •      J*  '  - 


1^ 


^0^t9T»rmt..^...^.^..*.f.::.*....^..:...... 81 

2.  nijp^iiee.  was  intendad  to  protid^  a  remedy  simDir 
tatfhMiliasemtkeEedteinastical  CoartsinEiurlandi 

^.  ■ 

8. '  In  fuiipil  divorces,  there  is  no  lien  on  iSih  husbotnd's. 
property,  until  the  rendition  of  the  judgment    llnd. 

4.  Two  eomrarrent  verdicts  are  not  necessary  in  cases  of 

pafthl'dhrorce.    Ibid. 

5.  Under  ihe  old  Constitfltien)  do  Legislative  interpom- 
f     titfa  Waf .  reqtiireA:  iil  Hum  of  C(«di(tonal  divonei 

/Ml.      .  •     •         •  * 

■l#         *     ■ 

EJECTMSNT. 

'  -  «■  ::  •  •■  ;.      '  *'■     .    ■ 

1^.  ^possession  iffiich  is  ihe  rednlt  of  Ignorance,'  inadrtfr- 
teneey^misapprehension  ot  mistake,  will  Hot  work  a 
diaseim.    *JZt%,  aivixy  vs.  Chriffih  et  al / 141 


2.  T&e  rules  >8  to  the  wk^^  aqcI  contrdUing  eff9o|[  of 
marked  fineSi^^tural  objects,  lilies  of  adjoining  laiids, 
4od  eonrsei  and  diptanees^  laid  dowp  )fL  eVery  case. 

•  m..  ■#.■•. 

8.  The  latter  ocevpy  Ae  loiresl  gnid^.    Ihid. 

^      ■ . 
4.  Boundariesiiand'^ comers  qj^y  fce  proved  by  hearsay,, 
frok^  actual  necessity  ot^^m^.    IVdi 

{i.  Where  a  line  has  been  nm  and  iigleed  on  beP^een  ad- 
'  jaeent  proprietors,  yid  acquiesced  in,  and  poesesaion 
held  to  H  for  18  er  30  yJfetfs,  the  parties^  and  those 
daimkig  ui&der  them  are  h^pA  by  it.    iml  • 


\ 


<.  A'Shenff'ftd«edi8  admianble  in  «videnee  ueoIflC'C^ 
title,  alAoiighnDaocompaaded  bj  the  exiKmlite  «n- 
ikat  wbifk  the  fMRop^rtywap  soUL  jfeirtAritof^> 
Sdwords #•#«*«. •r«^.«.k..  588 

EQUITY,  ,       • 

.    .         .  •  i 

1.  Will  ^oin  an  administrator,  appoinjted  in  1846  (the 

ipteetate  dying  in  182^)  withpotjieirs,  di0tr}boteeB  or 
inr^totp  fipm  recpvciriiy  land  from  a  fton^J^  .pur- 
chaser, for  many  7e3fBinpf>84e84o&-  x  Sffith^adai(rj 
yi.'Qentpy ,- ....,, .v-..v-..-.v-^;^.     81 

2.  Tlje  interposition  of  a  Court. of  ^qnij^,  ,to  cprrect  mjbh 

takeSy'both  as  to  law  and  fact,  by  ordering  a  pvopor 
4^  to  be  ezectkted,  according  to  the  true  intent  of 
the  parties,  is  a  very  ancient  doctrine     Wyche  and 

*Wifevg.  Ghteene ...•.....•.............%..**;....;    49 

..•«•••        ,   ■  '         • ' 

4.  In  every  case,  under  this  head  of  Equity  jyrisdic^^ 

Ibe  only  inquiry  is,  does  the  instrument  contain  what 
die  parties  intended  it  should  and  uAdenit^od  it  did? 
Is  it  their  'agreement  ?  If  not,  it  may  be  reformed 
by  a2»iin(2e  proof,,  so  as  to  make  it  the  evidence  of 
what  was  the  true  bargain  between  tUbjarties,  and  it 
£9  wholly  i&material  from  wttkt  cafse  the  defective^ 
exeifttion  of  the  "intent  of  the  parties  originatecL 
Ibid. 

5.  If  unequivooal  testimony  is  required  iji  otdinary  csuM,     > 

the  antiqfldty  of  &e  transa#l)|on,  hs  well  as  tlMS  fttet 
tkat  the  donOr  himself  was  the  draftsman  of  die  in^ 
sIronAiit,  increase  the  flBcnlty  a8<to  the  Satifact^ 
riness  and  miffieiencj  of  the  proof.    Ibtd.- 

4«  A  Court  of  Equity  will  not  aid  one  volunteer  against 

a 


iM  AlfiBX. 

alMtiier,  nor  njU  k  enforce*  vjdvn^ury  oootraotk-  It, 
ihcinsntj  k  bok  actually  eieestod^  4hen  tbe  €omi. will 
«Bfw)ejdl ^e  r!ghl8  peivn^im^ ef ^  mguaattrnj 
hocjy.    Jiid. 

7.  ¥niiere  S  purcliased  slaves  from  C  &  Co.  thfoogh  their 
agent  D,  giving  his  note  in  payment,  without  a  de- 
livery of  the  riat^  and  D  wrongffally  andT  frtada- 
lebtly  detains  the*^v^  'two  of.  whom  £e  inids 
litliA^  8«it  h  bnmght  oh  tlie  note,  aiid  6  "fileB  a  biB, 
aBepBg  that  D  had  reeehred  lure  a«*aigent)  and  -^ho 
titatlhe  livmg  slaves  hj|d  inereased  in  vaMe^'l^ond 
the  price  of  the  wliole  of  thepa :  Seld^  that  there  wai 
Iio  adequate  rem^  at  Law.    Sdrfftnt  vf.  CUdwitt 

"oful^othira....:, ..::.. 64 

•     .  •   ^  '  i-. 

.  ,.  ..  ^  . 
4*  A  bill^^f  peaee  to  re^traa  an.  action  of  c^eetzaent,  wBl 
net  lie  iriien  no  final  verdict  has  been  obtained  by 
lihi^^KMiaaiMMt  And  ths  ^HijMimTaa^  W  taUft 
after  the  filing  of  the  answer,  and  even  >faili»*ifce 
Court  is  charging  the  Jury.  Brown  et  ai.  vs.  Med- 
V^e  and  another .....'...• .'.    ftl 

9.  lender  a  crefjiitor^s  bill  filed  against  a  ^third  person,  to 

reach  and  ajipropriate  to  the  payment  of  debts  a 
fund  belonging  to  th^  defendant^  &  Court  of  J3i{iiily 
r  can  better  cBstubirte  jjke  fund  than  a  Court  of  Law, 
under  'a  proceeding  by  garnishment.  PhtUigs  vs. 
Wesson  et  al 187 

10.  The  rule  it  stem  aad  u»flexibley  that  a  party  oaimot 
.  ask  for  reUef  in  Equity,,  on  the  ground  that  he  hae 

failed  or  omiUed  to  make  a  legal  defence  at  Law, 
itven  where  the  judgment  itlhLaw  is  mani&stly^irrosig, 
unless  it  was  the  result  of  fraud  or  accident,-  unmix- 
ed with  negligence  on  the  part  of  himself  or  his 
.agenjts.     PoUooh^  adnCr^  vs.  GHM>er^  c£r.......-...^,.  898 


ferid.:the  CM».  it-LAir,  he  BiBt  go  i■te4^(^^ 
diaetTiarjy  ft^r»  the  triaLftt  Law.    lidd.- 

12.  lb  dtgree  of  wrong  x>r  injiMlieeiH  il»  dilMfftMiiithfti 

of  » case  at  Law.  wiU  entitle  the  iiijwrecl  pmttjio  n- 
floek  ^Equ^s  i|i^iai  theie  is  eome  apoeial  gyoMd 
lilritBiiittqpoation.    Ibid.    , 

13.  Bi]i|:iriien  %  ca^  isyobea  letter  eicfslaoiydy  nitiun 
tbe  Joritdictk^*  o£:;fi^  Ui  fiaal  d^dflioB  at  {onr 
w3)  .n(tf  .pceclode  A  ro  oTaj^iaation.  ia  (Sbaoeaif . 
IVd.     .   . 

Bee,  aleoy  'FFAtfoet.  Chsur... .*.....%.'.../.... 416 

•      •  '^    •  *      • 

14.  Xhe«zi^tence  of  an  equitable  defence  that  could  not 
iaifi  belli  i«ide  te^^aOitbte  as  a  Vigal  deTeace,  I9  a  mif- 
tt/kA^^ftaAfa^^  ta»  tiogaiictionto  t-eff^^ 
a  Cbminon  Law  proceeding,'  JMbre  or  falter  Jtidgtoeht. 
ibid. 

.  •  •  1     .  ..  ■       '  ,• 

16.  Equty  will  interfere  by  injnnctioai^'eilifate  tie&ft  or. 
after  jndgmemt,  whoneyer  the  cause  is  shown  to  in- 
Yoli^ -matters  pard}F  of  efvftlaUa  c^piiaBre^  and  es- 
sential to  its  proper  determination.    Ibid. 

16.  Re  gjAietal  printijflb'with  tegard  to-injimctiotis  slhSbt 
jtfl^inient  at  Law  "is  this:  *flfat  any  fact  which  proves 
it  to  be  againdt'Consci'enee  to  execute  such  judgment, 
ittid  of  which  the  party  could  not  haye  ayatlod  Uhrr- 
aelf  in  a  Cbtnt  of  I^Wy  MSI  antboHaS  a  Ooiurt'  of 
Equity  to  interfere  by  injunction,  to  restrain  the  ad-  ' 
irsMe  partyNaa  ayaiUng  himsc^of  sooh  jadganAt.* 
JML 

17.  Will  a  Court,  of  Equity  in  any  case  rcdieve  agaioat  a 
mistake  in  pleading,  or  in  the  conduct  of  a  case  at 
Mw7    Querjfi     Wkite  w.  Cfrew..., 416 


18.  Bqu^  ivill  QOt  entertain  JBrifldtctioii,  'vbere  there  is 
^aa  adeqmkto^AHiedy  aI  Law*     Tkamp^^n  vs.  JUimiif 

19.  An  eqfutiMe  claim  against  the  legstee#of -an  estate, 
cannot  he  )>leaded  in  defense  of  an  action  by,  an  ad- 
■nustrator,  for  »  debt  dnethe  estate.  *  But  upon  a 
bill  filed  by  the  creditor  against  fhe  legatees  and  the 
administrator,  setting  forth  that  the  legpitees  ar^  n<m- 
r^dents/Mybg  invkrions  States;  Aatthe  diefbtto 
Ae  estate  was  coptracted  upon  tin  fsSth  of  this  ecjni- 
-table  daim;-  that  Utek  we  no  debts  d«s  by' the  es- 
tate ;  and  tliese  legatees  are  the  only  parties  in  inter- 
est, Chftncery  will  decree  j^^JP^^^^  of  th^  claim  oi^t  of 
the  legacies.    Lyon  v$.  Howard 481 

20.  If  the  ym^  «f  s<»ge  of  ^  legatees,  diTongk  i^Etam 
lliey  claim,  .axij^  ju^t  jj^Bd^  .farties^  ai^  {tpaendflient 
s^uld  be  allowed.,    ibicL   .  *,- .  ^ 

See  Adm*r%y  ^c.   9.     Oontracty  1,  2.    Judgments  2,  3,  4. 

lim99$  and  Tfi0tem%    *    '  ' 

-  ■  •  ...»  •     ■ 

EQBITY  PLBADIKG  AlfD  PEACTICE. 

1.  WheQ  the  complainant  aoaends  his  biU  after  wswer, 
if  a  farther  answer  to  tha  amended  bill  .is  not.  w^ved, 
the.defendant  must  ansiwer  the  bill  as  am^ded,  or  the 
complainant  will  be  entitled  to  an  (ucder  ^kiqg  the 
wh^le  bill^as  ame^dedy  confessed.     Ted4er  vs.  Stiles^.      1 

•    • 

2.  If  the  complainant  am^nd  his  bill  after  imemw^t,^  and  does 
not  waive  ^  farther  answer,  the  issue  is  not  complete, 
unless  the  amendment  be  fknswer^d  or  the  bill  taken  as 
c<»fessedv    Ihid.  > 

81  If  the  complainant  amend  his  bill'  and  wuTe  farther 


aiiBwer ;  bmt  &iliBg  to  do  so  -iMljsa  th*  tine  preiirit^di 
hk  frrmer  aiunrer  may  stand  as  an  answer  to  the  amend- 
ed bOl;  bat  lbuniI»-dMs.net  apply  iiliare  a  fartkar  an- 
swer to  Ae  amendment  is  required.    Ibid.  . 


4.  Ordinarfly,  whsM  t^  mmmm  taAfspIisatMa  aUre  fiM 
the  second iean, .the  tanse.shaBldbeae^  down  for  trial 
at  the  ne^Eti  being  ib&third  Um  itfter  fiUngbOl.    IMt 

5.  Tile  replicatito  should 'be  ffled  and  the  eansc^  set  ddiAf 
for  t^jBLi  before  the  proolis  are  t£keii.  The  replictitioi) 
may*^  iled^  boWcf^,  nunbpro  timej  after  the  proob 
areWk'eb.    IhH.       '       ' 

6.  Until'tHe.  replication  is  filed,  the  defendai(t,has  a  rigjit 
to  «{aiid  on  iis  adprer'as  tme/.bitying  no  yoliee.diat  it. 
will  "be  controverted.    J€id. 

T^  After  a'canse  in  Eqj^tj  has  beea  snbmitM  te^  tbe  J«» 
ly,  the  bih  may  be  amended  iQr  the  addhien  ef  eshibits, 

Brovm  etai..v8.  Bedwyne  ani  ancther.,.^ 67 

■  -%  ■     •  •'....         i 

8.  A  bSl  seeking  to  propeimd  for  pteiiate^  «  part  efa 
willy  against  whidi  thene  has  been  a  verdiot  on-thepro- 
ponnding  of  the  ezecntor  named  therem,  sheidd  make 
that  ejceentor  a  party.  BarladaU  et  al.  v%.  Brown^ 
guar ••' r V ^,^^^>,u...,    95 

9.  There  i3  a  bill  and  demurrer  to  it.  *  -Before  decision 
on  dMMOTer,  ^ainliff  stpkes  eat  a  par^ef.li«i  U^^  - 
is  alley  waids  re-kserted.  Defcndsnis  plead  answier, 
and-dentnr.  On  the^tnal,  in  the  midst  of  the  argoBtani 
before  the  Jury^.ibey  kaore  V>  have  Ihie  amendment  ta- 
ken dS  tbe  file.    Motion  properly  eirer-fuledk    BmUy. 


m  flPMK 


agUBsitheexeovtor.'-iiiUi-  ^  ..:       *     * 

'     ..  .    .    ^  ^    .,  '. .      .•..•-      t 

11.  Otte  lAoM  mtertBt  cto^  ao%  appear,  ^is  M  improper 
party.    Hid.  *         .       - 

12.  Anj:(»ein7-ii0-siiMlei^pa9^|(>^  liH^  at  his  e«m 
ioBtance,  where,  npoo  ike*  ease  laacLe,  tfce  .Oeiart  eees  it 
will  promote  JQstice;    J^itttjp^rt.  TTeMe^^a/..:..:...  187 

18.  legations  ia  a  bill,  that  a  fii^  ^oic  •o't^  ef  tb|iv 
member^  compQsiog  said  firm",  had  obtained  oont^otof 
c&h^JL  /«.  **  by  puvcha^  e^  o^iertf  im",  .and  sflch 
like,  are  too  loose  and  oncertain,  and  dezmimble  there- 
for.    Oreen^  Tracy  ^  .Co.  vm.  Brown  ^  Ikmiok 164 

14.  The  ryde,  as  t6  effeet  of  ia  atiiswiQr,  unle8»  Aohtra^i^ 

ed  by  t'i^o  wi&esses,  kc.  ezptak^d-     f^KiUvi.  Ofiw.^  416 

15.  The  ryile,  as  te  what  constitutes  a  sufficient  answer. 

Pi^  and  ohitHer  fm.  Mboper./ ^ •*••;•? 44S 

See,  ab(»,  ef^rcMn  W.  Jmidn :...\......^.. ..:...*...  446 

•    .'       •  •    *  •• 

16.  Ad  amendmelit  to  a  bill  will  not  be  allowed,  when  it  has 
no  equity  iir  itself,  and  woiM  make  the  eriginal  midti* 
farioQS,  especially  if  it  bring  the  defendant  out  of  his.- 
coanty*    Jardanifs.  Jordan • *-•-  446 

IT.  A  bill  cannot  be  taken  pro  eonfgsiOj  when  a  plea  m 
bar  stands  undisposed  of.     Ibid, 

•■•*.•  •  •  ... 

18.  A  bitteatmot  be  wstained,  ifbiA  seeks  te  charge  ike- 
defisadnt  ae  admiaaHfialer  'at  the  SMue-  time  denyiiig 
thai  he  isiaok.  '*Leate  will  be  granted, 'kowwFer^Mie*  • 
amend  by  Stnkteg^mft  tkat  .portion  Which  etetrtoverta   ' 
the    trastee's  f  appointnient.     Tko^fk>n   m  KcSkil^ 


»  •  .   • 

•   >••/.  \        .      • 

1«  Wh^rerer  tke  tights  of  a  party  have  been  wilbhMd  «r 
yialatedy  ihe  pre8iimptu>&  of  law  is,  tkat  he  has  beto  in- 
jured.    Tkdder  p$:  Stile$......... /.,•..../..  '    1 

•     *  •    .  •  •  * 

..•  BSTA'EBS-'  -   • 

See  Deid,2;''Devi«eartd'Leffhej/.    '■    '  '.  ■     ' 

.       .  .     •  .  .  •    .    ..      . 

ESTATES  TAIL. 

See  Peed,  2;  Devi^'and  Zegaey,  4.*'  ••  "  '•. 

•    ESTOtPEL.  .  . 

1.  A  person  Jifcying  the  paramomnt  title' to  ]m^j  irlio  not  v 
fliily  acquiesces  in  the  sale  *of  it  as  the  property  of  an- 
other, but  encourages  the  same,  jis  afterwards  estopped 
firom  jaaserting  kis  liigal  title  ajgainst  the  purohaaipr.  . 
WfaethttT,  by  nrnking  it  ^tisfaotority  to  a^ear  that  Jie 
was-jgnorant  tlut^  tke  ]a.nd  wte'inchided  in  his  |pmt^ 
and  making  Cu)mp^nsati(^.  for  jthe  kijuiy  be.  hiis  oi^d^. 
casionpd,  lie  is:reUb?ed  ftom  the  rule  ?,  Qv^f*  JSiurk- 
kttUer  V8.  Ed^ard9 t...v...*......*t.v*-.*» *  .588^ 

8ee(3iift.A-.  .  ,     .    ..,.•,    .       ...     ...     . 

.      EVt});$lf  CE.        \/ 

1.  A  fatjher  makea  to  his  daughter  an  instrufnent,  in  wri- 
tings ambigupu%  as  to  its  meanii^  an  advancement  or  a 
gift,  oyer  and  above  ker'poi^pn :.  Sdd^  that  though  the* 
legal  presumption  is^  that  he  intended  an  advatacemept, 
such  pr^sumpiipn,  a^  least  in  Equity,  may  be  rebutted 
by  parol  evidence  of  the  eonCrary  intention.    PtlRpSf 

gU0r,y9.  CkofpfiU  and anather,. ..:...'. 16- 

Tta..sivit^ 
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2.  Parol  ftdmiasioDfly  by  the  fltl^/«fter  the  conyeyancey 
nuLT  be  giyen  in  evidenee  Against  a  son  claiming  as  heir. 
Ibk.       •.'  -      t 

•  ■    •  .     , 

8.  Admissions  of  the  deiv^ased  person,  that  the. convey- 
ance was  founded  on  a  vahiable  consideration,  wouM  not 
hare  the  effect  of  setting  rsf  a  will.by.pai^L    Ibid. 

4.  Hearsay,  admissible  to  prove  beivndaries  and  corner . 
in  ejectment,  from  the  necessity  of  the  case.     RUey^ 
adrn^Xj  w,  Griffin  ef  ai. / 141 

6.  Where  a  witness  fo/  tiie  State  has  be^n  impeached,  il 
is  competent  for  the  State  to  introdace  other  testimony, 
as  to  the  facts  testified  ta  by  ibe  discyredited  witness. 
John  {a  ulavs)  v9.  The  StaU 200 

6.  Role  stated,  as  te  secondary  evidence,  of  a  lost  deed. 
MartWlvi.  Morns I.......' : 868 

7.  Where  a  \rftnes8sw68rs that  he  has  9§en  flie'falstrttment 
presi^t^d  to  him  before,  and  was  present  wfien 'the  same* 
was  exeonted :  SelcC,  that.t]iis  is  eqistvalent  to  an  af-^    * 
firmi&tiVe  i^tatenient,  th&t  by  eccnlar  |Hroef  the  witness  * 
knew  th&t  the  insCniment  had  been  exeoufediti  hispres- 
ence.    Monely  vs.  Gordon.:: .....•;..-..: :  884 

8.  Testimony^  by  itself  vague,  and  apparently  i^otrdalMig 
to  matter  in  issu^,  may  be  m^4^ -certain  in  its  character, 
and  plainly  relevant,  by  other  facts  in  proof.    Ibid. 

9.  I^estiikiony,  as  to  anlaVsgetieral  characeter  and  repu- 
tation, in  the  Ireatmeift  of  his  slaves,  ii^  fi6thin'g  more 
:tb$tn  heaitoy^  and  is  madmissabl^.    tbuT.' 

10.  Where  there  is  strong  presumptive  evidence,  that  sub* 
.  jieqttent  to 'a  written  contract,  the' parties  agreed,  oral- 

tjfy  upon  a  new  contract,  which  was  a  nn)!£fication  x>f    ' 
the  fotmer,  testimony  may  be  received  of  negotlstiXm^ ' 


-and  ^mvenatiaiui  iettreenth^  pttrtits,  previous  to  th« 
written  contract,  for  tke  purpoee  of  thromng  light  upon 
and  showing  more  clearly  the  nature  and  cfasraoter  ef 

the  subsequent  agreement.     CoUim  m.  Leiter...:..Ji..  410 

*  •  •  •• 

•  ■         •  • 

11.  Nothing  is  better  settled  than  that  the  case  of  an 
agent.foljs  widiin  ft  dass  wkk4i  Sonns  osecCtluisp^eial 
ezeqpiiQis  to  the  genenfcl  rai^  Ihai^ftiatMBB  in}nrealedl. 
in  the  subject  of  th^  suit,  is  not  competesit  to.  testify  eft 
the  side  of  his  intevest  And  this  exception  extends  to 
every  species  of  a^ncjr  (f  iinbrfcntion  by  which  l^us*  ^ 
ness  is  transacted,  unless  the  case  ia  controlled  by  seme 
other  rule.    lUd.  .  ^r      -:  \   i  >  •^;:•'- 

12.  To  make  a  o^i;|^fip^  %^      m^MDepartmept 
admissible  in  evidence,  it  is  not  necessary  that  the  cer* 
tifipnte  s]^u]id  ffiYe^a^c^  o^tb^  tb  ifhu^.,i^  ^^0^j^<r 
It5ju®9^t^^^^ 

..  ^at  a  part  of  the  confan^  i^^  ihiq|;. ;^^whkqbi  ^^,^f^y 

lates.    Henier9(mv$.  Hoeing..,...!. \ 

« 

18.  A  gftmt  to'^alallRcftlb  ^'nbC'Vaned'or  ck)iArfM^cted 
by  evklefce -Oai  |^  mntee  yt^  sqiftetimeiiJcnown  as 
Hi  Nicks.    jS«.'^'         •'   '•     '  "'^ 

14»  The  Court  or  Jiffy  ma^  compare  two  ddMrneokltck ' 
gether,  when  properly  in  evidbnce,  and  from  Aat  cem* 
paxison,  fom  a  jttflpbMT  «^4m  i^naineness  of  th* 
kand^ting,  eHr  t&e  idmitity  of  the  writer-    IhU. 

EidrciTAokr.* 

•     •  • 

<8ee  Adm\  fc.  S,  * 

BXBGXJTOBS, 
"Bee  ischiir  i,  ffc» 
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J<  M«  uraKX. 

EXaHNj&UISHMBMT- • 

• .      •  ■•'..■  • .      • 

FAILURE  OF  CONSIDERATION, 
••  •    *     '              ^                 •  * '       •            .    '  *. 
1.  May  te  pkaded,  to  a  joint  and  BeVbnd  not^,  sealed  ^ 
thAi«riMipal9tatlK>^maledb^dkefWety«    AUerh^n 
etitd.  Pi.  HoUow^.^ur. '.........«.. 877 

-..•-.       •••    ^^  •  '     FAAU9.     •   •     •  •    •  •    • 

See  Om^oc^  1,  2.    Edcppeljl. 

•      ^    F»ATOJU4STJ*TJW^ 

1.  Silifi  by  wMim  are  fft&Oh  Ae  Suiote  of  T^waXU. 
Wliediir'j<ri!6ia}'  fl^jM*  'e««iU)^  freift  t^e  e^^MiSh 
oftfieAelt    Qiimff     Wiken.^ew..: :...  116 

See  Sdi^^l.    Ptqctie^Svfferkfr  Gpviri^l. 

See  As^mgmkpU^i    >.«-./     .  i    ^«  ..?''«. 

1.  If  A  fraadolently  tMnsfers  ]N^pert^  to  B,  toayoid  the 
paym&Qt  )tf  liib  debM^  tbe  ^Mi^dy  l^y  ^afwaftBlefti 
agidiuitBkimtaefUl  ibd  eettpWaaaj^^ 
O&anaery.    Phittipa  vs.  Wefsoif  et,  aU..,, 187 

GIFT.  .  •     •     ,  .    \ 

1.  When,  shortly  aftef  the  marria^^  of  tte  daughter  of 
B,  and  when  she  and  her  husband  were  abo^t  l^VUIg 


♦. .  'i 


for  k#i»e,  B  brmiglitosi  »  4i€i'gro%gifl  «lafe  ftntl*Baid» 
' ^^er•  is  this^i  'r  yau  oan  Iske  her  hoa»  ^th  yon ; 
she  is  not  worth  mach ;  «he  can  pick  tip  chips ;  I  do  not 
giy^  ^tr  to  j#u  Doir>  Wt  I  4ie?er  ezpaot  ts  take  bar-' 
baok'':  JETeU,  tfaatliiese  W(NKb  dU.noi  unow^  . 

of  tM  skye»  wkoi  ims  j^fitoiw^rihh  beq;MtlMd  te  tke 
daughter  in  the  wUl  of  B.    Freemanj  admWy  vs.  Flood  529 

2.  Afdirni^inr^jrke.pfiitB  a  Mgte  slane  ti»  gainto  ^ 
poweailon  •<  Iwr  ioaiailaw,  ]»  noft  ettop|ieA  from  Bai- 
ting JHf,  AsMkf^ike  willaf  ker  fiidwp/ska hm'j 

•  edft^ali^alhvAiapnyaily^    IImL    '    - 


I.  Lattia  wmf  ba  lams  gaattmkflif  hums j  psvaliaal  pwip» 
sesb    ^AvMalM^^afv  'JNpai'dIt •«'•  •  •  4 < •  #••  •  • « •  «'•* . .^ ^%  •  •  «•%%'  688 


GUARDIAN. 
1.  A  MHi'^liiWlj  gMrtofc  of  ibft-fBrayortf-v 


See  ^UMMir^lltni  #^  8* 

■,..»..  .    *.'.  t  .v;       V    .-.     *•    3.  .  ^  ■^' 

•HUSBAND  AND  WIPE. 

1.  Where  the  husband  acts  as  tmstee  ie  facto  of  the  wife, 
he  most  discharge  all  his  duties  as  such;  laod  I^Ungi^ 


do  «a^  tile  aosMqBenees  wiH  be  visited  i^oa  tlie  e€9tmi 
gtieinuL    JSotUm  ^  Chmijf  vs.  Oummm$>. 102 

JL  Wkare  9^ feme  covert  poeseisee  aad  eigoyt  aH  ^  rl^ta 
and  powers  of  tkfeme  $eh  orer  heat  tepavftte  estate,  sbe  * 
mnet  perform  tbe  conre^ending  eUigaiioDs  of  ette» 
"Jbid. 

8.  Ne^partievlar  fem  of  words  is  msesiHry  in  orAsi^  to 
create  »  sepirate  estate  in  m  manied  wwian.  it  is 
enesgh  if  there  be  a  elear  intention  to  eKehukthe  MfeF- 
ital  rights  of  the  bntend,  drar:  ^'Ifltmiai^dM^.  • 
tor,  y  Wy  two  negroes,  to  remain  in  her  possessioo,  and 
for  her  special  use  and  Vpfcelt^frtfing  her  natural  life; 
and  at  her  death,  to  go  to  her  children  forerer,  nnd  to 
no  fitiun  nse. wfcatovos/'  eosatt  a.Mpaaito  estate^  eqp^t 
Mually  when  theit  meaning  is  aidid^bjr.ethipr  AoMmMs  i»  / 

thewiU.    Freenumyddm'rjV$.F}ood 528 

••    * 

4.  Neither  is  any  particnhur  form  of  words  neoeeBavy,  to 
reslrain'alifnatien  of  snob  «n  estate^  bnt  Ito  i 
mm«  be  ekavi  .And  sulgeot  to<thii  mde,  tba 
<<te  me  ether-nse  irimtever^'^  •qriaimsdby  ethsf^ 

\  ^te  the  will  and  associated  in  the  same  sentence  ^ 
words  ^to  remain  in  hec  possession,''  bo.  operate  pa  a 
restraint  npon  aliensiAN^   'JML.  '• 


43ee IHv&reee.    Marriage SetUemeni^  1.       '   -  ..  V  .    -  . 

INDiOWflBfT. 

a.  An  indictment  whidi  follows  the  werdfref  Hw^Bottri 
Code  is  good.    Bieke  ve.  n»  StaU ^.  600 


INFERIOR  OOURT. 


^Stt%tMLaf§9,l. 


'    '^  .  .  ■       ••  • 

1.  A  difldiarge  under  the  Honest  Debtor's  Act,  exempts 
onljr  the  hoc^.  of  the  defendant  from  arrest,,  at  the  in- . 
stance  of  t^e  creditors  nho  were  parties  to  the  pro- 
ceeding.   PhiJlip9V9.  Wesson  etal ^•.  1S7 

2.  All  the  property  ^hich  the  debtor  owned  at  the  time, 
whether  included  in  his  aoh^ule  or  not,  is  subject  to 
the  judgment.    Ibid. 

8.  The  issue  authorised  to  be  formed  under  the  IqsolVentt 
Laws  of  this  State,* is  to  compel  a  disclosure  of  conced- 
ed effects,-  and  not  to  try  the  title  to  property  in  the 
hands  of  third  persons.    Ibid, 

••  • 

4.  An  insdyent  debtor  is  not  entitled^  to  have  ttv^  washes 
exempt  from  levy  and  sale.     Query  as  to  one  ?    Sfnith 

vi.  Rogers '. 479^ 

5.  The  ^'  implements  or  tools"  xyf  his  wife's  ^^  calling  or 
or  trade"  are  not  exeqapt.    Ibid.  *: 

See  Assi^mentj  1,  2.     Qarmshniefif^  1. 

JUDGMENT. 

1.  Ibr  julgment  of  •  a  Court /yf  Ordinikry.  reoites.i^^cfti» 
giving  to  the  -Court  jurvidicticm :  Heldj  the  Superior 
Cofut  must  presume  the  recitals  to  be  IsrueuntS  proven 
to  be  uBt^e.    Brown  et  al.  ti§.  Bedwjfne  and  another  •  6T 

S.  Where  a  purchaser  of  property  buys  a  judgment  hav- 
ing lien  on  such  property,  and  causes  it  to  be  levied  on 
other  property  belonging  to  defendant  tnfi.  fa.  the  pro- 
ceeds of  the  sale  of  whi{;h  are  claimed  by  younger  judg- 
jstent  creditors :  ffeldj  that  a  Court  of  Equity  can- 
not prot^  ooQipel  a  mfith^^aa  of  illie  Mist  juflg- 


Mi  JMSKOL: 

ment  oat  of  the  ^tuyftty  jft  prnkiML     0reenj  Tracy 
^<Jo.  V8.  Brptvn  ^  Dimick 164 

8.  W^erie  properly,  stibject  t6  su^h  older  jbd^eiits,  be^ 
longed  to  a  firm,  oi  which  the  defendant  hi  Jl.  .fii.  ^hui 
a  member,  which  was  liable  to  pay  the  debts  of  said 
firm,  and  was  also  claimed  as  the  pij^vate  property  of 
the  survivor :  'ffehJj  that  the  survivor  is  in  the  position 
of  one  wlio  has  a  fund  in  his  hands,  on  which  there  are 
two  liens  or  claims,  and^that  in  Equity  he  would  hive 
the  right  to  insist  .that  ttiese  older  fi.  fas.  should  be 
turned  hpon  a  fund  in  Court,  the  individual  property 
of  the  defendant  in  fi.  fa. :  Held  also,  that  if  on  such 
fund  there  was  the  lien  of  younger  judgment  creditors, 
then,  as  they  and  the  surviving  partner  were  all  inno- 
4ient  claimants,  with  equal  equities,  a  Court  of  Chance- 
ry could  not  properly  interfere  Between  them.  Ihid. 
»    *  •  • 

4L  The  fact  that  older  judgment  creditors  have  laid  by 
and  neglected  to  enforce  their  rights,  but*  allowed  jno- 
ney  raised  from  defendant's:  property  to  be  paid  to 
younger^,  fas.  without  fraud,  collusion  or  advantage 
gained  to  the  older  j)laintifis  in  fi.  fa,  is  simply  p.e^li- 
gence,  and  a  pourt  of  Chancery  would  not  declare  it  a 
satisfaction  of  the  debtr .  ihid. . 

6.  That  tolatters  whieh  have  iMeiyed  a  judicial  determi-'- 
natioh  eannot  be  ealled  again  inte  controversy,  appUeB 
with  ftill  foroe,  not  only  in  the 'same  fomm,  but  abo  as 
between  Courts  ef  Law  and  Equity.    'Follocky  admr 
vs.  ailberty  exr 398 

6.  A  remitted  judgment  of  the  Supreme  Court  has  as' 
much  effect  and  operation  in  the.  l^wer  Coui't)  ^here 
there  is  no  suj»ersed^,SLS  where  th^re  is.  Jordan  vs. 
Jordan  dni  anotifir^ .^..•. *..'... {<& 


7.  JAdgments  tre  evidwoe.  ^tiiMeu  fttt^es  and  priviefl. 
JBr0ek  vs.  Gmarett r 487 

.%•  •,       "     •  .       ■       •       '.       •' 

8.  A  j]l4p«^^^  reqdes^'by  m  Cqurt  lifilUAg  jju^BJictii^  , 
biivii  tlii^  p%rti^  iii^*46t  atid^  ii9t%t>hf  taiiiding  th^. 
•nstence  of  irregulaiutiiM  jpreyipoB  tp  the  ju^gq^ont^ 
provided  those  irregularities  are  such  as  may  be  waived 
by  the  parties.     firm^eHf    Qfdinafjfj  vs.   SpeneeVj 

adnCx 678 

/ 

■  •  «     A     .    . 

9.  Judgment  against  the  principal  i%  prima  facie  fhvL^  not 
conclusive  evidence  agaim»t  t^f  tusety.  .  Ihid. 

JUbQMENT  (FQRBI^v    •        , 

1.  It  is  to  be  presumed  that*a  purciiaser  under  a  judgment    ^ 
in  Alabama,  ac()uired  tlie  title  which  the  defendant    . 
had.     Brock  vi.  Qarrettjtruitee....^ .^....^........^i  487 

JURISWCSIION. 
• 
1.  When  the'jurisdicti^n  df  m.Oaurt  o£  J^w  has  onco  at- 
tached to  a  case,  its  decision  is  final  as  to  k\l  matters 
within  its'CQg^eance,  and  ojieraleB,  w  .^'til^r  to  their 
subsequent  litigation  in  the  same  or  any  other  tribunal. 
PoUock^adrn'r  tit.  ff#«i*.:.,..,,„.,,.., .•..*. 898 

1.  A  vemaril^  b|r  a  Jun^  nt^Ae  i^tmtet.  oC  .the' trials  li>ho 
knew  neither  the  offepder  nor  the  offence,  made  for  the 
purpoee  ofjdjiiifmiplif'mft  4nmelf>  b  no  «(ls(||udiAeatiQ0L. 
John  (a  9bt9ey9$.'I!ke  /Staie.......y.*:.'.....\*...i....^...  200 

2.  Before  a  defendant  in  a  criminal  esm'^zWikkeQjfui' 
ered  as  liaVing  used  due  diligence,  should  he  not  pla<^ 
tHeJvorMhi8tto*-A*»%^   9is€7y]r    lUdl  ••    •  .- '     . 


>4 


1.  By  the  LawB  of  (Georgia,  t&e  Inferior  Courts  have  no 
poiMt  to  iMte  hmi  wafpfanA.'  "^b^  power  0  ^Hren 
ezclhBiTely'to  a  i^nA  Ckyott,  oonsiiitan^  of  three  Jnsticte 

of  the  Peave.    Zanden  vk.  ^t^^H: '. '.....  5St 

XAPSEiOFTIMB. 
Bee  Equitffy  1. 

•  •  la'ws.         • 

See  ConttituiwHal  ijaw,  8,  d.    Re'g^stfy  Actt,  6. 

t       •  laiGACT. 

Befc  2>m8e  anrf  Legacy. 

itBN;.. 

See  ^ftaeAment,  1.  ■   f«n'<ft)f'«  Xwn,  1,'2^.         '    '  •• 

•     LIMITAJION  Ot'  AOMOHS." 

1:  If  the  right  of  &ctioH  be  oMe'barrcfd  iH  a  tertj  no  8116- 
sequent  acknowledgment  will  take  it. oat  of  the  express 
language  of  the  -Statvtd  oflSiifiiations.  Lr  cases  of  a«- 
sumpsAj  an  acknowledgment  bas  this  etfect,  beeanse  it 
amotmts  to  a  new  piDinise.     O^oodunfn  t>d.  €hoiwyn.,.  Wt 

2.  Bat  inr  oase.^f  Urtj  &k  adraowledgmecit  im^  b^  proved 
for  the  purpose  of  showing  that^  vithin;the  term^ie  d»-> 
lendant  had  admitted  his  possessiop  to  be  not  adverse 
toi^e.plailitiff.^    /6m?: 

..-'.■       ,     .  »  '.•■;;'•■ 

3*  If  the  real  bwi^er  enpoorages  toother  .tQ..^ra|it  a  |Mk  ' 
of  his  land  as  vacant,  and  to  bcoupj  it  fbr  seVw  yfipufi^.. 


>e«ii8tital^8  8lMh  a  paMaanjAi  as  ifU}  mtae^Atoa  Ste^^ 
ntory  title,  as  against  the  real  owner.    BurkiaUer  if$. 
E^wardM .*. •>•••« «^«.*.*.«:.^«««fe.«ii«.»**^  -58ft 

See  Ejectment;  Equity^'  1. . 

LOAN. 

1.  A  loan  implies  that  the  ved  of  a'tmng  is  parted  with, 
for  a  liiaited  tme  and  for  a  speeial  purpose — the  right 
of  pneperj^f  nmainiD^iB-i^e  Imtlsr.  An  sitafiOMNN 
foMy  iritieh  can  nerv  mtxt,  eaiiMt  te  a  leou  .JbvA 
09i.iftsr^&«...... ;.«•••>•. v«»......i«. 'Ai*«»*««^>4««MJ»%L»  so 

SeeBaamentjlUl ;  JhvueandLegaayjlyi;  Qifi^l; 
/MiMiiufer^cilKi  '/fev#rii0a^  •%* 

MAOON. 

1.  GhnUing  l9.tlM  MvnUl  inOm  iht  cHj^  «UkM  m* 
eoDBtitato sndhiBft^iEaetio^ i* «Am>  or ingfci»<if  dwiy»  . 
M  iru  o<mt«Bipktod  bf  tlw  third  Motion  of  tho  uonA- 
Mk^MTlMP  of  185%    n«  MifMS  #9.  «a.-inMk.«<..w  1T2 

..# 

MAin>AMns. 

V  .....■•       . 

MAKDMIBSiON. 

1.  Mapiageu  a  valiiaHe  consldeT^tioi^  and  saffieient  t0 
support »  deed;  luid  if  ,t|l^  woman  is  goil^  of  ao  franjly 
and  .entev  iltfo  the  settleoie^k  witho9t  noticfir  of  a  iitA^ 


VxflfHEX. 


bIm  rrimA^ji^m  tlit  um%ioQitikg  iiMi  ¥inr  b$nd  ficU 

See  wlM»^99e»^  1 ;  ffusband  andWife^  $94. 

MISTAKE.       • 
See  i?}tti<y,  1  eo  5. 

»BW  TRIAL. 

^\.  'i  •  ■  ■  •       ...'-.. 

1.  gitj^iywjuiu  0o^urt  wiU  setfce^eraeii'  ieeiaiA  fafloir, 
g4Hl&g  a  M#  «rkd,;:M  ^  ^{liwdthillJiiLTeriieiMfms 

'  agiibsi  tEe  weight  of  eyidi^ee)  ualeBS  tke  dieorekuMi'lhea 

been  abased.    Parker  vb.  WaJden 2T 

'5    •    -      •         .. ...  J     :.      .    •  i       •  .  .    ■ 

2.  Where  &  new  trial  is  songfal  w  tte  ^f&a»lLQi  ^  nmwtf  - 
diseovBred  evidence",  an  affidavit  by  the  party^  thajt 

^^  he  was  hot  apprised  of-  *the  ejd|tence  and  materiality 
of  the  evidence  until  after  the.  verdict":  Held  insnffi* 
ciMt,  eapw^ia^  wl*re  Wk  doUMM  whethor  ii  wmdd 
ch«l«o*tt#iMit     aN«t2#W2Wiff«ii;(«ibiV. ;.    33 

A  "A  new  tiiariHabe.fra^M^^if  4Be  verfitt  ft  opttnoy 

to  tke  evidence.    Long  vs.  Lewie,* 154 

'•. 

4.  The  admission  ef  legal  teetimontfy  at  any  stage  of  the 
trial,  can  be  no  ground  for  reversing  a  judlpneHt.     JMto  < 

{a^hxve)v».  The  State...... 200 

.*    «.•>...  ^.    •!  •  .;• 

5.  If  the  verdict  can  be  sustained,  as -to  (pmount,  by  any 
•  calculation  which  the  e^deilce  wiU  reasonably  tfsduxN 

ize,  whether  it  b^  tj^te  S9Qie  niadie  \>J  thj^  J^  or  not^ 
anew  trial  sliod Aim i^^ftaMd.    jAx^^.  CFajf....  203 


6.  \tliere*^tt*,i8  fought  oh  an  opeti  account  for  boaM!, 
and  toe  testimdiiy  es^t^Hshes  that  a  certaiii  poison  of 
it^'diiej  6ut  leaves  it  uncertma  as  to'die'ieidaui&ery 


UIDBX.  m» 

the  jJary  are  bovnd  to  &ul*  a  ^ferdict  tft  least  for.  tka 
ameant  proven.  •  Bdoh^  vi.-Qr^  and  another,  €x-r$.  208 

7.  Ordinarilj^  ^-new  trial  wiU  &ot  be  grantee^*  merely  be-' 
cause  irrelevant  testifliODy.  has  bsen  admitted.  Jfiir* 
shaUvi^  M&rrii 868 

V 

•      •    • 

8.  A  new  trial  will  not  be  granjted,  when  it  nnist  result 
as^tktfinrt    Jiti. 

9.  The  ^tate  of  1869/  aa  to.  Judges  fiviag  their  opinion 
upon  the  eyidei^pe,  does  notrefer  to  the  caee  where  the  • 
Judge,  in  his  charge,  merely  recapitulates  undisputed 
facts.    Ibid. 

10.  A  verdiof -AgaiBst  law  osght  not  to  be>Howed  to 
stand.    Brock  V8.  Chirrett,  trustee 487 

.  <■,•-.       '  ■ 

11.  Anew  toial  wiU  not  be  granted  for  an  ^iror  -  which 
waa-oBtireiy  hartnleea,  where  no,  motion  was  made,  for 

a  BawtrUl  in  the  Cenrt  below.    Micks  «# .  The  StaU..  4S00 
■  '•  ,      •  .    •  ■  ■  .  ■ .  .    •■        ^ 

See  OMm^V tU  Qmrt ;  OrimjaM  L«m^  I;  Jwry,  2,    ... 
'  •  •  ,  "f  .    ■ 

NON-SUIT. 

•  ■  •  •  ^ 

See  Practice  Superior  Court,  1,  2. 

PARTNERS  AND  PARTNERS&S.'    ' 

1.  A  subscribes  the  name  of  a  firm  of  which  he  claims  to 
be  a^lntfttbiB^  to  arconiraet  efiMJe.  B)ii0>partne9>  nk^ 
ifiii-tiie  %el,  hf  TMiiiifing  ti^  pimdMMHDaaiSry.  fai. : 
JSMi;  Ihat  UAvratifioatioil  b^  eitabUshed^it  w^wat^ 

/' potent  to- give  iR^dettPBethMdeclaiiitL^iM  of  A»  as  to 
the  partnership,  made  at  the  time  of  the  sale.  Xhurn' 
ri^aM.ti:Pkilp0t......^ :;.u..;*.\..*.....i..vV..  424 


«M  IKDKiL 

2.  A  partner  camioibindJiisco-p^rtiierbjdeedy  Ma  g^i- 
eral  mle,  Jnit  a  prior  aathpri^  or  a  solMeqiieiit  ratifica-       ] 
tion,  QOt  under  seal,  either  express  or  implied,  Terbal  or 
written,  is  sufficient  to  establish  the  dieed  as  the  deed  of 
the  fivQi,  /tnd  Ifinding  i^n  it  as  aoeh.    Ibid. 

PLBADD^G. 

1.  The  rule  as  to  pleas  ^^non  est  faetum*\  applies  only 
where  the  execution  or  factum  of  the  paper  sued  on, 
is  alleged  to  be  the  «ct  of  4he  party  filing  answer  or 
adapted  by  him.    Lanev%.  Sarrii.....^,,....^ 21T 

See  Admr\  fc.  6,  7. 

PRAGlICfi  SUSSBIOB  09UKT.  . 

1.  When  the  suit  was  for  overseer's  wages,  on  a  contract 
for  thirteen  iQonths,^  and  it  did  not  nfifwc  wheAer  the 
contract  was  or  was  not  in  writing,  amotion  for  a  non* 
mtf  on  the  ground  that  the  case  was  within  the  Stat- 
ute of  Frauds,  is  properly  over-ruled,  the  psesnmption 
beiag.iniSMror  of  tlietegalttyefthecoatcact  X^M^at*  • 
Lewii • 154 

2.  If  essential  allegations  iu  the.declaration  are  not  proved, 
a  non-suit  should  be  awarded.    Ibid. 

See  Amendment, 

PRACTICB  SUPREME  COURT. 

1.  QuettioBS  on.deiou^er,  amendment  to  pleadings,  'te*. 
are  eonsttotly  brought  before  &e  Supreme  Goirt^  Aofe  . 
distinctly  presented  or  -decided  bek>w«    This  praotioa  ^ 
condemmed.     Wjfchsmnd  Wtfe  m.  Xireene 7.    49 

2.  Where  a  writ  horror  is  sued  out  td  a  deoioon  on  a  da> 


BfDSX.  $K 

Bunm  t04ui  ammded  bQl,  parties  not  served  with  the 
ansendment  need  i;ot  be  made  parties  to  iihe  writ  of  er- 
ror.-   WpehewutWife  m.  Oreene ...«• y.    49 

8.  It  is  not  neoeseary  to  state,  in  the  bSl  of  exceptions,. 
ihegraundi  of  objection. to  the  judgment  complained 
of — stating  the  jndgqicnt  excepted  to  is  sufficient. 
Barkidale  et  dL  vs.  Browftj  guar 95. 

Bee  Judgmentj  6. 

PRINCIPAL  AND  AGENT. 

1.  When  the  question  is  one  of  diligence,  between  a  bank 
and  its  agent,  it  is  not  competent  for  the  lattet  to  pro- 
tect himself  by  proving  the  custom  of  another  Bank,  in 
providing  its  agents  with  suitable  buildings'  and  iron 
safes,  for  the  purpose  of  keeping  securely  the  money  of 
the  principal.  Wright  et  al.  vs.  The  Central  R.  R.  ^ 
B'TcgCo ,•.... •. Sa 

2.  It  is  coBipetent  fior  an  ag^t,  who  has  been  robbed  of. 
the  mopey  of  hid>principal,  to  show  thai  banks  and  other 
custodians  of  money .  look  to  their  'raal&  and  safes  f<Mr  • 
security,  and  not  the  outside  fastenings  of  the  buildings 
in  which  it  is  kept.    Ihid. 

8.  Aj\  agent,  fer  hire,;  without  specific  instaructlons,  is 
boopd  to  obsetve  all  the  pveeautions  ofdi^arily  pnhned 
in  relation  to  th^  particulair  business  in  which  he  is  em- 
plqyed ;  and  accordtng  t^  the  lumge  of  the  place,  and 
tho  circumstances  of -tjie  times  within  which  the  busincyBS- 
IS  transacted.    Ihid. 

4.  Where  A  acting  as  the  agent  of  M,  in  the  sale  of  a  ne- 
gro slave,*  executed,  with  D,  a  jaint  sale  of  said  slave- 
andj^nother  beleag^to  A^  and  they,  together,  make 
«nd  deliver  to  6  tt  joint  bill  of  sale,  wairanting  tfte^ 


«M  IKDBX. 

8oaiAn€»8  of  both  cikres,' eigping  the  institimeDt  D  & 
A ;  and  afterwards,  an  action  U  brought  by  G  against 
M  for  alleged  nnsonndness  of  die  slave  sold  for  M : 
Seldy  that  though  A  may  have  transcended  his  au- 
thority,  as  agent,  by  taiiting  witib  D  in  said  sale ;  yet, 
that  inasnraeh  as^he  was  authorised  by  M  to  sell  and 
warrant  his  slave,  effect  will  be  given  to  the  deed  as 
against  M,  so  far  as  that  slave  is  concerned.  Mosely  vs, 
Gordon  384 

5.  Where  an  agent  executes  his  authority,  and  does  some- 
thing beyond,  the  exoesS  only  4s  void — ^tbe  execution 
good.     Drumright  et  ah  vs.  Philpot 424 

See  Evidenee^  11. 

PRINCIPAL  AND  SURETY. 

See  JudgmefUy  9. 

PROCESS. 

1.  Process  not  issued  in.  compliance,  substaxitiaUy,  with 
the  requirements  <rf  the  Judiciary  Act  of  1799,  or  the 
A]][iending  Act  of  1840,  is  null 'and  void.  Little  vs.  In- 
gram et  al. '. .'..'..: i 194 

2.  Where  defendants  in  ejectment  agree  to  waive  process, 
and  go  to^the  Olerk  to  acknowledge  service  and  make 
the  witiver,  which  waiver  was  omitted  by  mistake  of  that 
officer,  and  after  verdict  and  writ  of  pesseesion,  an  affi- 
davit of  illegality  was^^led,  on  tfaep.ground  that  no  pro- 
cess was  attached:  *jEK^Z(2,  that  upoa^nroof  of  sock  acci- 
dental omission,  the  waiver  might  be  supplied  ntm^^ro 
tune.    Ibid^ 

S.  It  Was  error  in  t]|6  Qoort  to  're&ne  a  continuance,  to 
procvre  the  testimony  d{  one  of  the  ckefendants  U>  sudi 


.    -PR0MI9S0KYN0TBB-'  • 

See  Bill  of  Exchange^  1.    Boind.    Fdilure  of  Consider- 
ationj  1.  '  ' 

RECEIVER. 

See  Trusts  and  Trustees^  1. 

REGISTRY  LAWS. 


1.  Registry  Acts  may  be  passed  to  have  effect  upon  con- 
veyances abeady  executed.  Boston^  Q^nly  vs.  Cum- 
mins  -J 102 

2.  The  policy  pervading  our  Registry  Acts  has  existed 
since  1755.     Ihid. 

f 
8.  Our  law  makes  no  distinction  between  conflicting  con- 
veyances under  the  Registry  Acts,  and  contents  be- 
tween ^antees  and  judgment  creditors.    Ihid. 

4.  The  Act  of  1817,  as  to  registry  of  marriage  settlements^ 
mak^s  po  exc^ptien  in  JEavor  of  feme  covsrU,   J  hid. 

5.  That  Act  is  drawn  with  technieal  skill  and  aecm^aoy, 
and  should  be  enforced  in  ^d  faith.    Ibid. 

6.  Exceptions  engrafted  on  Statutes  by  the  Courts,  give 
rise  to  the  uncertainty  of  the  law.     Ihid. 

7.  The  policy  of  out  Registry  Acts  traced  to  tke  Colonial 
and  Provincial  Governments.    Ihid. 

VOL,  XfhA^  •         .    •• 


6S»  INDEX. 

^'         REMAIKDBR  AND  BEVBRSION. 

1.  A  remainder  is  the  remnant  of  an  estate,  limited  to 
arise  immediately  on  the  determination  of  a  precedent 
particular  estate,  and  it  always  creates  a  neiv  estate  in 

the  remainder  man.    Booth  vs.  Terrell 20 

2.  This  Court  has  never  decided  that  a  reversion  in  per- 
sonalty could  not  be  created  by  parol.    Ibid. 

3.  A  reversion  is  the  return  of  an  estate  to  the  grantor 
and  }na  heirs  after  the  grant  is  over ;  a  gratuitous  per- 
mission, by  the  owner  to  a  third  person,  to  use  a  chattel 
for  a  specified  time,  the  proprietary  interest  still  re- 
maimng  in  the'owfir,  is  not  a  reversion.    Ibid. 

RESCISSION  OF  SALE. 

See  Saley  1.  > 

SALE. 

1.  If  the  seller  knpws  of  a  defect  in  the  title  to  a  part,  of 
the  thing  sold,  material  to  the  enjoymelit  of  tHe  whole, 
and  conceals  or  misrepresents  it  to  the  buyer,  who  is 
ignorant  of  it,  .Equity  will  decree  a' rescission  of  the 
sale.     Orutchfieldva.DanneU!/ 482 

See  Vendor  and  Purchuer^l. 

SET-OFF. 

See  Equity  J 19,  20. 

SLAVES  AND  FREE  PERSONS  OF  COLOR. 

1.  Where  D  is  found  in  possession  of,  harboring,  control- 
ling and  hiring  out  a  negro  slare,  a  few  moaths  afterbe 


hjsA  wrongfully  left  the.  possession  of  his  owner,  and  ui^ 
der  circTimstances  which  shotdd  have  put  D  upon  inqui- 
ry ae  to  the  ownership  of  the  slave,  and,no  fii&ch  inquiry 
is  made :  Heldj  that  D  might  be  presumed  to  h&ve  come 
into  the  possession  of  the  slave  by  enticement  or  other 
unlawful  means,  and  is  accountable  for  hire  from  the 
time  of 'the  disappearance  of  the  slave.  Dacey  v$. 
Gay 20a. 

2.  Upon  a  trial  for  breach  of  warranty  of  soundness  of 
a  slave,  it  is  proper  for  the  Court  to  charge,  that  ^'  if 
the  seeds  of  the  disease  were  in  the  negro  at  the  time 
of  the  sale,  though  not  developed  until  afterwards,  and 
the  negro  died  of  the  disease  which  was  then  upon  him^ 
this  would  be  a  breach  of  the  warranty."  Mo$efy  vsi 
Gordon Jl 884 

8.  Where  a  testator,  after  naming  sundry  slaves,  male 
«  and  female,  adds  ^Von  account  of  the  faithful  services 
of  my  body  servant  William  (the  Imaband  of  Peggy)  I 
will  and  desii*e  his  emancipation  or  freedom;  with  ^e- 
future  issue  and  increase  of  alUhe  females  mentioned  in 
*  this  item  of  my  will.  Ifil  is  cempatible  with  the  humani- 
ty, &c.  of  the  authorities  of  the  State  of  Georgia,  I  direct 
my  qualified  executors  to  send*  the  said  slaves  out  of  tiie- 
State  of  Georgia  to  such  place  as  they  may  select  and 
Uiat  their  expenses  to  suebplaee  be  paid  by  mj  execu- 
tors out  of  my  estate.  The  whole  proceedings  to  t>e 
conducted  according  to  the  laws  and  decisioas  of  4ie  , 
State  of  Georgia — I  having  no  desire  or  intention  to 
violate  ijjke  spirit,  or  intepitixfiiiter  policy  of  such  laws*. 
Further,  I  desire  that  tl^e  said  slaves,  if  compelled,  may 
select  their  residence  out  of  the  State  of  GteQxg^  difi.  • 
in  any  part  of  the  world."  The  will  directing  the  for- 
feiture of  the  intaerest  oC-aajr  )€^t^  resisting  this  item:. 
ffeldy  that  the  intention  of  the  testator  was  to  manumit 
all  the  |lav0s  men^i(Oined  in  .t^  item  of  hvi  will..  Cle^  ^ 
^ff4,e^  ^j[.  v^i  y«(wi  et  (rfAf*.   ••f........^.^..^ tv-v  496' 
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TBOTEB. 

TRUSTEES,  Jkc- 

1.  Ifher^r,  pefidmg  a  proee^fing  in  ajmnceij-,  fie  Ar  w^ 
mrtftl  of  a  t«itaiiientsr7  tnstee,  applicatron  tf  a^ 


the  appointment  of  a  receiyer,  a  strong  cafle  mvM' 
DVtde  by  the  complainant,  Before  the  Court  will  in- 
lite.    It  IB  not  enough  to  allege  Hjfft  th&  tmstee't     - 
iftf  lire  had,  and  his  conduct  to  cestm  ^ue  *iruit  capri- 
tt ;  there  must  appear  reasons  for  fearing  that  the 
5t  property  'will  not  be  forthcoming  to  ans'wer-the  fi- 

decree.     Poythress  vs.  Poythren f...  406  .*  * 

•  A/ 
Tuiband  and  Wife^  1,  3,  4. 

VENDOR  AND  PURCHASEB. 

te  doctrine  that  a  purchaser  without  notice  i9  enti-     « 

I  <to  the  protection  of  the  'Courts,  applies  where  there 

irfiMr  e(fbitable  title  dniy,  but  not  wtee  there  is  frior 

d  title.     The  riile  then  is  cmeat  emptor^    9mniel 

\  Wife  18.  Hollingshead 19tf^    , 

)kdgment^  {Foreign)  1 ;  ^fc,    .  •  * 

VENDOR'S  LIEN.  /  4 

surety,  who  was  such  before  the  sale,  and  with  whcmi  •'• 

title  deeds  are  deposited  as  collateral  security,  is 
such  a  lona  fide  creditor  as  to  defeat  the  yendor's 
.    MouncevB.  ByarBet  al..... *A^L:..  469 

r  does  this  deposit  of  the  deeds,  as  an  Equitable 
tgage,  place  the  surety  upon  the  footing  of  a  bona 
purchaser  without  notice.     Ibid. 


quityy  6. 


UifUi  ^c.  1. 


VOLUNTEERS. 

9 


WARRANTY. 


WILL. 
•  1,  Where  a  will  i|»  absurd  or  ambiguous,  as  it  Bt 
the  Court  may  Supply  words  to  carry  into  effect  the  in- 
tention of  the  testator,  when  that  intention  is  clearly 
manifested.     Cleland  et  ah  vs.  Waters  etoL 496 

■  • 
•A  •See  Devise  and  Legacy  ;  Equity  Practice^  8. 

WITNESSES. 

'  ^1»  Where  witnesses,  sustaining  the  general  character  of 

.•        'an  impeached  witness,  admit  that  they  nev^r  heard  the 

^  neighbors  speak  of  his  truthfulness,  still  their  evidenc3 

xnayi>eweighed^d  considered  by  the  Jury.  ^  Taylor 

»        and  fftfe  vs.  Smth 7 

2.  A  party  cannot  discredit  his  own  witness.    He  may 
I.  show,  however,  that  ^e  fact  is  different  from  what  the 

witness  has  stated.    %urkhaUer  vs.  Edwards 58^ 

I;- 

*     See  Attorney  at  Law^  1;  Evidence^  14. 
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